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ACT:

I ncome-tax Act (43 of 1961), ss. 212, 273 .and 297 (2)(9)-
Proceedi ngs under s. 18-A of the 1922- Act - Assessnent
conpleted after 1st April 1962-1nposition of penalty under
1961 Act-Validity.

HEADNOTE:

The assessee was required under s. 18A(1) of the I|ncone-tax
Act, 1922, to make advance paynments of tax for assessnent
years 1960-61 and 1961-62. The assessee made his own
estimates of the tax for the two years and paid the anpunts.
But then the assessee filed returns of incone for /the two
years, the Income-tax Oficer assessed the total incone of’
the assessee on January 21, 1963, at nuch hi gher figures for
the two vyears, and held that the assessee furni shed
i naccurate and untrue estimates if tax and inposed penalties
under s. 273 of the 1961-Act. The Tribunal held that the
"Penalties could not be inposed, because, (1) the .default
under s. 18A of the 1922-Act could not be treated as a
default under the 1961 Act; and (2) s.297(2)(g) of the 1961-
Act did not save the proceedi ngs under s.18A of the 1922-
Act .

In a reference tothis Court, under s.257 of the 1961 Act,
HELD : Section212 of the 1961 Act corresponds to s.18A(2) of
the 1922-Act and s.273 of the 1961-Act, which enmpowers the
levy of penalty corresponds to s. 18A(9) of the ©1922-Act.
According to s. 297(2) (g) of the 1961-Act, a proceeding for
the inposition of a penalty in respect of an assessment for
the year ending on 31st March 1962 or any earlier year,
which is conpleted on or after 1°'st April 1962, may be
initiated, and the penalty nmay’ be inmposed under the new
Act . The sub-section is applicable to the present case,
since the assessnent was conpleted after 1st April 1962.
Therefore, penalty could be inposed under the 1961-Act, that
is, wunder s. 273, which will apply nutatis nutandis to the
proceedings. [770 H, 771 A-B; 722 B-(

M s. Jain Bros. & Ors. v. Union of India. [1970] 3 S.CR
253 fol | oned.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Income-tax Reference Cases
Nos. 1 and 2 of 1969.

Ref erences under s. 257 of the Indian Income-tax Act, 1961
made by the Income-tax Appellate Tribunal, Allahabad Bench
in RA Nos. 1253 and 1254 of 1967-68 (I.T.A. Nos. 13922 and
13923 of 1965-66.

R N Sachthey and Gobind Das, for the appellant (in both
the cases).

P. N Pachauri, J.P. CGoyal and Sobhamal Jain, for the
respondent (in both the cases).

169Sup-Cl (P)/ 71-5
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The Judgnent of the Court was delivered by

Grover, J. The respondent conmpany which is an assessee was
required by the Inconme tax Oficer by notices issued under
s. 18A (1) of the Indian Incone tax Act 1922, hereinafter
called the "Od Act" to make an advance paynent of tax
amounting to Rs. 3,17,077 for the assessnent year 1960-61
and Rs. 3,54,911 for the assessnent year 1961-62. The
assessee chose to fileits own estimate of tax wunder s.
18A(2) and in accordance therewith it paid two instalnents
of advance tax of Rs. 38,333/- each for the assessment year
1960-61 and three instalnments of Rs. 12,875/each for the
assessment year 1961-62. Thereafter the assessee filed
revised estimates of tax in the nonth of WMarch 1960 and
March 1961 respectively estimating the tax at Rs. 1,380,000/ -
for each of the assessment years-on a total income of Rs. 4

| akhs. The bal ance  of advance tax as per its revised
estimate was paid in tinme after deducting the instal nents
which had already been paid. The assessee subsequently

filed its returns of incone for the aforesaid two vyears
declaring the total income of Rs. 4,53,942/- and Rs.
7,02,383/- respectively. The Incone tax Oficer conpleted
the assessnment of total income of ‘Rs. 5,35,000/- and Rs.
8,99,029/- for the assessnent years 1960-61 and 1961-62 on
January 21, 1963 after the Incone tax Act 1961, hereinafter
called the "New Act" had come into force. The -lncome tax
Oficer took the viewthat the assessee -had furnished
i naccurate, and untrue estimtes of tax and had not given
any satisfactory explanation in respect of them He inposed
penalties wunder s. 273 of the new Act ampunting to Rs.
13,700/- and Rs. 12,342/- for the assessnent years 1960-61
and 1961-62 respectively. Appeals to the Appel | ate
Assistant Conmissioner in the mtter of inposition of
penalty were rejected. The Appellate Tribunal held that the
penalties could not have been inposed under the provisions
of s. 273 of the new Act in respect of the two  assessnent
years in question. It was said inter alia, that “in the
absence of any deemi ng provision in the new Act the  default
under s. 18A of the old Act could not be treated as a
default under s. 212 of the new Act and that s. 297(2) (9)
of the new Act did not save the proceedi ngs under s. 18A  of
the old Act. A question of |law was referred directly to
this Court under the provisions of s. 257 of the new Act
owing to the conflict between the decisions of the wvarious
H gh Courts.

Section 18A of the old Act makes provision for advance pay-
ment of tax. Sub-section (9) provides, inter alia, for the
imposition of penalty, if the Incone tax Oficer is
satisfied that the assessee has furnished estimates of the
tax payabl e by hi mwhich he knew or had reason to believe to
be wuntrue. In the new Act s. 212 nakes provision for the
estimte by the assessee and paynent
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of tax in accordance with that estimate. Section 273 of the
new Act enpowers the Incone tax Officer to | evy penalty on
an assessee where fie finds at the time of regul ar
assessment that the assessee had furnished, under s. 212, an
estimte of the advance tax payabl e by hi mwhich he knew or
had reason to believe to be untrue.
As stated before the Tribunal was of the opinion that s. 297
(2) (g) of the new Act did not save proceedi ngs under s. 18A
of the old Act. According to that provision any proceeding
for the inmposition of a penalty in respect of any assessnent
for the year ending on 31st day of March 1962 or any earlier
year which is conpleted on or after the first day of Apri
1962 nmmy be initiated and any such penalty nay be inposed
under the new Act.
In Ms. Jain Bros. & Ohers v. The Union of India(l) this
Court exam ned the provision of.s. 271 which al so appears in
Chapter~ XXI under which s. 273 is to be found and the
provision of s.297 (2) (g) of the new Act. This is what was
stated in that case
“We are further ~unable to agree that the
| anguage of s. 271 does not warrant the taking
of proceedings under that section when a
default has been commtted by failure to
conply with a notice issued under s. 22 (2) of
the Act of 1922. It is true that cl. (a) of

sub-s. (1) of S. 271 nentions t he
correspondi ng provisions of the Act of 1961
but that will not make the part relating to

paynment . of penalty inapplicable once it is
held that s. 297(2)(g) governs the case. Both
ss. 271(1) and 297(2)(g) have to be read
together and in harnony and so read the only
concl usion possible is that for the inposition
of a penalty in respect of any assessment for
the year ending on-March 31, 1962  or any
earlier year which(is conpleted after first
day of April 1962 the proceedi ngs have to be
initiated and t he penal ty i'mposed in
accordance with the provisions of s. 271 of

the, Act of 1961. Thus the assessee

woul d be
liable to a penalty as provided by s. 271(1)
for the default nentioned in s. 28(1) of -the
Act of 1922 if his case falls - within theterns
of s. 297(2)(g). We nmay usefully refer to
this Court’s decision in Third JInconme tax
Ofice,-, Mangalore v. Danodar Bhat (71 |1.T.R
806) with reference to s. 297(2)(j) of the Act
of 1961. According to it in a case falling
within that section in a proceeding for
recovery of tax and penalty inposed under the
Act of 1922 it is not required that all the
sections of the new Act relating to recovery
or collection should be literally applied but
only such of the sections will apply as are
appropriate in the -particular case

(1) (1970) 3S.C. R 253

772
and subject, if necessary, to sui tabl e
nodi fications. |In other words, the procedure
of t he new Act will appl y to cases

contenplated by s. 297 (2) (j) of the new Act
mutatis nutandis. Simlarly the provision of
S. 271 of the Act of 1961 will apply mutatis
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nmutandis to proceedings relating to penalty

initiated in accordance with s. 297 (2)(g) of

that Act". |,
In our judgment s. 297(2)(g) is clearly applicable to the
present case inasmuch as the assessment was conpleted on or
after the first day of April 1962. The provisions of the
new Act contained ins. 273 will apply nutatis mutandis to
proceedings relating to penalty initiated in accordance with
s. 297(2)(g) of the new Act. The question which has been
referred to us is answered in the affirmative and in favour

of the Comm ssioner of Income tax who will be entitled to
his costs in this Court.
V. P. S
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