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ACT:

Andhra Pradesh (Andhra Area) Prohibition Act, 1937 (Act 10
of 1937) S. 4(1)(a)-Seized conmodity not chemical ly
exam ned- Wt nesses’ snell, if conclusive proof -

HEADNOTE:
The respondents were prosecuted underS. 4(1)(a) of the
Andhra Pradesh (Andhra Area) Prohibition Act, ‘on the

allegation that they were found transporting arrack. The
respondents denied the offence and pleaded that 'a nmere
statenment by the witnesses that there was a strong snell of

arrack, emanating fromthe tins, when they were pierced was
not sufficient to establish that the tins contained arrack
and that the sanples of the commodity should have been sent
for opinion of the Chemical Exam ner..  The trial ~and the
appel | ate courts rejected the respondents’ pleas and

convicted them but the Hgh Court acquitted them In
appeal, to this Court.
HELD : The prosecution has not established that t he

respondents were guilty under s. 4(1)(a) of-the Act.

Merely trusting to the snelling sense of ‘the Prohibition
Oficers, and basing a conviction, on an opinion~ expressed
by those officers, could not justify the conviction of  the
respondents. Better proof, by a technical person, who bad
considered the matter froma scientific point of view, was
not only desirable, but even necessary, to establish -that
the article seized was one conming within the definition of
"liquor’. [874-E]

Bai dyanath M shra v. The State of Orissa, Crl. Ap. No.
270/ 1964

on 17-4-1967; distinguished.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No.

6 of 1965.

Appeal by special |eave fromthe Judgnment and order dated
January 17, 1964 of the Andhra Pradesh H gh Court in
Crimnal Revision Case No. 215 of 1963.
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P. Ram Reddy and K. Javaram for the appellant.

The respondent did not appear.

The Judgnent of the Court was delivered by

Vai dialingam J. In this appeal, by special |eave, on behalf
of the State of Andhra Pradesh, the appellant herein, M. P.
Ram Reddy, |earned counsel, challenges the order dated
January 17, 1964, of the Andhra Pradesh Hi gh Court, setting
aside the conviction of the respondents, for an offence
under s. 4 (1) (a), of the Andhra Pradesh (Andhra Area)
Prohibition Act, 1937 (Act X of 1937), hereinafter called
the Act.

L9Sup. d/67-12

872
According to the prosecution, the respondents were found
transporting, in a bullock cart, on the early norning of

June 10 1962 fifty gallons of arrack. It is the case of the
prosecution that the prohibition staff found, on the day in
guestion, a bul lock cart, driven by the first respondent, in
which 'the fifty gallons of arrack were found in 13 tins.
Accordingly, they were prosecuted for an offence under s. 4
( 1 )(a), ofthe Act. AI'l the respondents substantially
denied, having conmmtted the offence, with which they were

char ged.

The prosecution let in the evidence of the Prohibition Sub-
| nspect or, P.W1, and another petty officer of the
prohi bition staff, ' P.W4. The evidence of these t wo
witnesses, was to the effect that when the bullock cart, in
guestion, came near them there was a snell of arrack. In

particular, P.W4 has stated that the tins, which were in
the bullock cart, were pierced with bayonet, and when snelt,
they gave a strong snell of arrack. To  corroborate the
evi dence of these two officers, the other witnesses,. P.W.
2 and 3, who were stated to have witnessed this occurrence,
along with the prohibition party, were al'so exani ned. They
stated that when the bullock cart came near them they got a
strong snell of arrack, and that the 12 tins were  pierced
wi th bayonet ends and their contents verified. Only sone of
the w tnesses have been cross-exanmned, and the respondents,
have suggested to themthat during that hour of the 'night,
it would not have been possible for themto identify the
persons, who were stated to have been.in the bullock cart.
No doubt, no specific suggestion, that the —commodity that
was seized, is not one to which the Act applies, has been
nmade. During the trial, however the question appears to
have been raised, anmpng other contentions, that t he
prosecution has not established the necessary ingredients
for establishing that the respondents have committed the
of fence, wunder s. 4(1) (a), of the Act. The ‘trial Court,
adverting to this aspect, has referred to the evidence of
PW.1 to 4, who speak- to a strong snell of arrack

emanating from the cart, and the tins being pierced wth
bayonet ends. In view of this evidence, the trial Court is
of the opinion that the ground for coming to the conclusion,
t hat it was arrack that was being transported, is
est abl i shed. Utimately, the trial Court accepted the
evi dence of the prosecution, found the respondents guilty of
the offence wunder s. 4 (I) (a) of the Act, and sentenced
each of them to undergo rigorous inprisonnent for six
nont hs.

The respondents challenged their conviction, before the

| ear ned Sessions Judge, Kurnool. Before the appellate Court
al so, the respondents pleaded that there is no proper proof,
in this case, that the tins contained arrack. A nere

statement, by the witnesses, that there was a strong snell
of arrack, emanating fromthe tins. when they were pierced




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

wi th bayonet ends, is not sufficient to

873

establish the guilt of the accused. They have al so
specifically raised the contention that sanples of the
commodity should have, been sent for the opinion of the
Chemical Exam ner. This plea, of the respondents, was again
brushed aside, by the | earned sessions Judge, on the ground
that the prohibition officer nust be considered to have got
sufficient experience of snelling and knowing whether a
liquid was arrack, or not, and, inasmuch as he has deposed

that the liquid was found to be arrack, by snell, that
statement can be accepted as proof of the nature of the
liquid that was being transported, by the respondents. The

| earned Sessions Judge has also stated that no further
testing is called for.  The |learned Sessions Judge in the
end, confirned the conviction of the respondents.

The respondents carried the matter further, to the High
Court of Andhra Pradesh, in revision. The H gh Court has
accepted 'the plea of the respondents that, in this case,
there has been no proper proof that the commodity that was
found to be transported, was' airrack. The High Court is of
the view that when the accused have denied the offence of
carrying any arrack, the prosecution should have got the
comodi ty exam ned, ‘by a Chem cal Exam ner, and, inasnuch as
that procedure has not been adopted, the: H gh Court
ultimately, set aside the conviction of the respondents.

On behal f of the appellant State, M. Ram Reddy urged that,
In this case, inasmuch as the prosecution has let in the
evi dence of the Prohibition Inspector and the petty officer
who nust be considered to be well aware of arrack the High
Court was not justifiedin interfering with the decisions of
the subordinate Courts.. Counsel has also pointed out that
the prosecution wtnesses have spoken to the fact that the
contents of the tins were exanined, by being pierced wth
bayonet ends and it is, ‘“after such exam nation. t he
Prohibition Sub-Inspector satisfied himself that the tins
cont ai ned arrack.

There is no appearance, on behalf of the respondents,
before, us, in this Court.

This will be a convenient stage to refer to the relevant
provi sl ons of the Act. Section -3 defi nes certain
expressions. ‘Intoxicating drug’ is defined, under s. 3(8),
and s. 3 (9) defines '"liquor’, under which the commodity, in
guestion, is stated to fall. "Liquor’ includes toddy,
spirits of wine, nethylated spirits, spirits, w.ne, beer and
all liquid consisting of or containing al cohol. Under s.

4(1) (a), whoever inports, exports, transports or ~possesses.
[iquor or any intoxicating drug, shall be punished inprison-
ment which may extend to six nmonths or with fine which nmay

extend to one thousand rupees, or with both. 1In this /case,
accordi ng to the prosecution, t he respondent s had
transported |liquor.

874

The expression 'liquor’, as nmentioned earlier, is defined
under :s. 3(9). The prosecution will therefore have to

establish that the .comobdity in question cones under one or
other of the various items referred to in the definition of
"1'iquor’. The question is whether the prosecution has so
established, in this case.

In our opinion, in the circunstances of this case, the Hgh
Court was perfectly justified in holding t hat t he
prosecution has not established that the respondents are
guilty of an offence, under s. 4 (1 )(a) of the Act. It is
needl ess to state that, in this case, unless the prosecution
proves the contravention of the provisions -of the Act, in
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guestion, it cannot succeed in establishing the guilt of the

accused. For that purpose, the prosecution will have to
establish two things: (i) that the article seized from the
accused is ’liquor’, under s. 3 (9) of the Act; and (ii)

that the accused ’'transported’ the sane.
Except for a general statenent, contained in the evidence of
the witnesses, particularly P.W. 1 and 4, that there was a
strong snell of alcohol, emanating fromthe tins, which were
pi erced ,open, there is no other satisfactory evidence to
establish that the article is one conmng wthin the
definition of the expression 'liquor’. Merely trusting to
the snelling sense of the Prohibition Oficers, and basing a
convi ction, on an opinion expressed by those officers, under
the circunstances, cannot justify the conviction of the
respondents. In our opinion, better proof, by a technica
person, who has considered the matter from a scientific
poi nt of view, is not only desirable, but even necessary, to
establish that the article seized is one comng within the
definition of 7 Iiquor’
M. Ram' Reddy, | earned counsel for the State, no doubt
poi nted out that the accused have not chal |l enged effectively
the answers given by the prosecution wtnesses that the
commodity is arracks In.our opinion, the circunstance
poi nted, out by the |earned counsel, will not absolve the
prosecution from establishing the ingredients of the
of fence, for justifying the conviction of the respondents.
Even otherwise, it will have to be noted that all of them
have, categorically, denied the of fence and have al so stated
in general ternms, that no arrack was seized fromthem
Before we close the discussion, it is necessary to refer to
a recent decision of this Court in Baidyanath Mshra v. The
State of Oissa(l). |In that case, the question was as to
whet her the appellants, therein, were in possession of
opium so as to make themliable for an offence. The | Opi um
Act of 1878, defines the expression 'opiun. The appellants
contended that the article
(1) Cl. Ap. No. 270/1964 decided on 17-4-1967.
875
sei zed fromthem was not opium as defined in that Act, and
pointed out that the only evidence, relied on by the
prosecution, to establish that the article recovered from
them was opium was the evidence of the Prohibition staff,
and that the article has not been subjected to any chenica
anal ysi s. This Court rejected that contention,” in -the
particul ar circunstances of the case, and stated
"It is true that opiumis a substance which
once seen and snelt can never be forgotten
because opi uUm possesses a characteristic
appearance and avery strong and characteristic
scent. It is possible for people to identify
opi um wi t hout having to subject the product to
a chenical analysis. It is only when opiumis
in a mxture so diluted that its essentia
characteristics are not weasily visible or
capabl e of being apprehended by the senses
t hat a cheni cal anal ysi s nay be
necessary. .... Two other witnesses who were
cultivators and who knew what they wer e
tal ki ng about said that it was opium |If the
appel | ant s, who thenselves were i censed
vendors of opium had the slightest doubt
about the correctness of these statenments they
could have challenged themeither by cross-
exam nati on or by suggesting to the co
urt that
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the substance be anal ysed to determ ne whet her
it was opiumor not."
These observations will clearly show as to why this Court in
that cases has expressed the view that there is no infirmty
in the prosecution case, sinply because there has no
chem cal analysis made, of the commpdity, which, according
to the prosecution, was opium The facts in the instant
case bef ore us, are entirely di fferent, and t he
observations, extracted above, do not apply.
In the result, the order of the H gh Court is confirmed, and
this appeal, disnissed.

. Appeal dism ssed.
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