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ACT:

Crimnal Procedure Code 1973 ss. 154 and 173-First
Informati on Report. -The informant is entitled to hearing,
when on the basis'  of police report Magistrate prefers to
drop the proceedings instead of taking cognizance of
of fence- Person injured or relative of the person who died
in the incident conplained of has no such right of hearing
except a standing to appear before Magi strate the Magistrate
of his own discretion can issue notice to them for hearing.

Admi ni strative Law Nat ur al justice-Difficulty in
conpliance with-Can not be a ground to deny the opportunity
of hearing.

HEADNOTE

In a crimnal case where First Information Report is
| odged and the police submits a report after conpletion of
investigation initiated on the basis of such FIR that no
of fence appears to have been conmitted, on the question
whet her in cases of this kind, the first-informant or any
relative of the dec- eased or any other aggrieved person is
entitled to be heard at the tine of consideration of the
Report by the Magistrate and whether the Mgistrate is bound
to issue notice to any such person, the Court,
N

HELD: | . Wen the report forwarded by the Oficer-in-
charge of a police station to the Mgistrate under sub
section (2) (i) of section 173 cones up for consideration by
the Magistrate, one of tw different situations may arise.
The report may concl ude that an offence appears to have been
conmitted by a particular person or persons and in such a
case, the Magistrate may do one of three things: (1) he may
accept the report and take cognizance of the offence and
i ssue process or (2) he may disagree with the report and
drop the proceedi ng or (3) he may direct further
i nvestigation under sub-section (3) of section 156 and
require the police to nake a further report. The report nay
on the other hand state that, in the opinion of the police,
no of fence appears to have been committed and where such a
report has been made, the Magistrate again has an option to
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adopt one of three courses: (1) he may accept the report and
drop the proceeding or (2) he may disagree with the report
and taking the view that there is sufficient ground for
proceedi ng further, take cogni zance of the offence and issue
process or (3) he my direct further investigation to be
made by the police wunder sub-section (3) of section 156.
Wiere, in either of these two situations, the

Magi strate decides to take cogni zance of the offence and to
i ssue process, the

943

informant is not prejudicially affected nor is the injured
or in case of death, any relative of the deceased aggrieved,
because cogni zance of the offence is taken by the Magistrate
and it is decided by the Mugistrate that the case shal
proceed. But if the Magistrate decides that there is no
sufficient ground for proceeding further and drops the
proceedi ngs or takes the view that though there is
suf ficient ground for proceedi ng agai nst others mentioned in
the First ~ Information Report, the informant would certainly
be prejudiced because the First Informati on Report |odged by
hi m woul d- _have failed of its purpose; wholly or in part.
Mor eover, when the interest ~of the informant in prompt and
ef fective action being taken on the First |Information Report
| odged by him is clearly recognised by the provisions
contained in sub-section (2) of section 154, subsection (2)
of section 157 and /sub-section (2) (ii) of section 173, it
nmust be presuned that the infornant™ would equally be
interested in seeing that the Magi strate takes cogni zance of
the offence and issues process, ~because that would be
culmnation of the First Information Report |odged by him
The Court is accordingly of the viewthat in-a case where
the Magistrate to whom a report is forwarded under sub-
section (2) (i) of section 173 “decides not 'to take
cogni zance of the offence and to dropthe proceedings or
takes the viewthat there ‘is no sufficient ground for
proceedi ng agai nst sonme of the persons nmentioned in the
First Informati on Report, the Magi'strate nust give notice to
the informant and provide himan opportunity of being heard
at the tine of consideration of the report, and the
difficulty of service of notice on_ the informant” cannot
possi bly provide any justification for depriving the
i nformant of the opportunity of being heard at the time when
the report is considered by the Magistrate.[947G H;, 948,
949A- C]

2. This Court cannot spell out either fromthe
provisions of the Code of Crimnal procedure, 1973 or from
the principles of natural justice, any obligation on the
Magi strate to issue notice to the injured person or . to a
relative of the deceased for providing such  person an
opportunity to be heard at the tinme of consideration of the
report, unless such person is the informant who has | odged
the First Informati on Report. But even if such person ii not
entitled to notice fromthe Magistrate, he can appear before
the Magistrate and make his subm ssions when the report is
considered by the Magistrate for the purpose of deciding
what action he should take on the report. The injured person
or any relative of the deceased, though not entitled to
notice from the Magistrate, has |ocus to appear before the
Magi strate at the tine of consideration of the report, if he
ot herwi se cones to know that the report is going to be
considered by the Magistrate and if he wants to mmke his
submi ssions in regard to the report, the Magistrate is bound
to hear him [949E- (G

Observati on:
Even though the Magistrate is not bound to give notice
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of the hearing fixed for consideration of the report to the
injured person or to any relative of the deceased, he my,
in the exercise of his discretion, if he so thinks fit, give
such notice to the injured person or to any particular
relative or relatives of the deceased, but not giving of
such notice wll not have any invalidating effect on the
order which nmay be made by the Magistrate on a consideration
of the report.[949H 950A]

944

JUDGVENT:

ORI G NAL JURI SDI CTI ON: . Contenpt Petition No. 4998 of
1983

I'N

CRIM NAL WRI T-PETI TITON NO.- 6607 O 1981

Under. Article 32 of the Constitution of India

Kapi |’ Sibal, A.C. and Ms. Madhu Singh for the
petitioner

S.C. Maheshwari, G D. @Gupta and R N. Poddar for the
Respondent s.

The Judgrment of the Court was delivered by

BHAGMATI,  J. The ~ short question that arises for
consideration in this'wit petitionis whether in a case
where First I nformati on Report is | odged and after
conpletion of investigation initiated on the basis of the
First Information Report, the police subnits a report that
no of fence appears to have been comritted, the Magistrate
can accept the report  _and drop the proceeding w thout
issuing notice to the first-informant or to the injured or
in case the incident has resulted in death, to the relatives
of the deceased. It is not necessary to state the facts
giving rise tothis wit petition, because so far as this
wit petition is concerned, we have already directed by our
order dated 28th Novenber, 1983 that before any final order
is passed on the report of ‘the Central Bureau of 1
Investigation by the Chief Metropolitan WMagistrate, the
petitioner who is the father of the unfortunate Qurinder
Kaur should be heard. Gurinder Kaur -died as a result of
burns received by her and allegedly she was burnt by her
husband and his parents on account of failure to satisfy
their demand for dowy. The circunstances in which Gurinder
Kaur net with her unnatural death were investigated by the
Central Bureau of Investigation and a report was filed by
the Central Bureau of Investigation in the court ~of the
Chief Metropolitan Magistrate on 11th August, 1982 stating
that in their opinion in respect of the unnatural death of
Gurinder Kaur no offence appeared to have been committed.
The petitioner was however not aware that such a report had
been submitted by the Central Bureau of Investigation and
he, therefore, brought an application for initiating
proceedi ngs for contenpt against the Central Bureau of
I nvestigation on the ground that the Central Bureau  of
I nvestigation had not conpleted their investigation and
submitted their report within the period stipulated by the
Court by its earlier order dated 6th Muy, 1983. It was in
reply to this application for initiation of contenpt
proceedi ngs t hat
945
the Central Bureau of Investigation intimted that they had
al r eady filed their report in the Court of the Chief
Metropolitan Magistrate on 11th August, 1982 and the report
was pendi ng consi deration by the Chief Met r opol i tan
Magi strate. When this fact was brought to our notice we
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i mediately passed an order dated 28th Novenber, 1983
directing that the petitione !should be heard before any
final order was passed on the report. There was no objection
on the part of the respondents to the making of this order
but since the question whether in cases of this kind, the
first informant or any relative of the deceased or any other
aggrieved person is entitled to be heard at the tinme of
consideration of the report by the Magistrate and whet her
the Magistrate is bound to issue notice to any such person
is a question of general inportance which is likely to arise
frequently in crimnal proceedings, we thought that it would
be desirable to finally settle this question so as to afford
guidance to the courts ‘of nmagistrates all over the country
and we accordingly proceeded to hear the argunents on both
sides in regard to this question

It is necessary to refer to a few provisions of the
Code of Crimnal procedure, 1973 in order to arrive at a
proper determnation of this question. Chapter X1 of the
Code of Crimnal Procedure, 1973 deals with information to
the police “and their powers to investigate. Sub-section (1)
of Section 154 provides that every- information relating to
the conmission of a congizable offence, if given orally to
an officer-in-charge of a police station, shall be reduced
in witing by himor under his direction and be read over to
the informant and every such information, whether given in
witing or reduced to witing, shall be signed by the person
giving it and sub-section (2) of that section requires that
a copy of P such information shall be given forthwith, free
of cost, to the informant. Section 156 sub-section (1) vests
inthe officer-in-charge of a police station the power to
i nvestigate any cognizable case wthout “the order of a
nagi strate and sub-section (3) of that section authorises
the magi strate enpowered under Section 190 to order an
i nvestigation as nmentioned in sub-section (1) of that
section. Section 157 sub-section (1) lays down that if, from
i nformation received or otherw se an officer in charge of a
police station has reason to suspect the commi ssion of an
of fence which he is enpowered under Section 156 to
investigate, he shall forthwith send a report of the sane to
a Magi strate enpowered to take cognizance of such offence
946
upon a police report and shall proceed to the spot to
i nvestigate the facts and circunstances of the case and, if
necessary, to take neasures for the discovery and arrest of
the offender. But there are of the First Information Report
| odged by him No sooner he |odges the First Information
Report, a copy of it has to be supplied to him free of
cost, under sub-section (2) of Section 154. If, two provi sos
to this sub-section. Proviso (b) enacts that if it appears
to the officer-in-charge of a police station that there is
no sufficient ground for entering on an investigation, he
shall not investigate the case, but in such a case, sub-
section (2) of Section 157 requires that the officer shal
forthwith notify to the informant the fact that he will| not
investigate the case or cause it to be investigated. Wat
the officer in charge of a police station is required to do
on conmpletion of the investigationis set out in section
173. Sub-section (2)(i) of Section 173 provides that as soon
as investigation is conpleted, the officer in charge of a
police station shall forward to the magi strate enpowered to
take cogni zance of the offence on a police report, a report
inthe formprescribed by the State Governnent setting out
various particulars including whether, in the opinion of the
officer, as offence appears to have been conmitted and if
so, by whom Sub-section (2)(ii) of Section 173 states that
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the officer shall also communicate, in such manner as may be
prescribed by the State Governnent, the action taken by him
to the person, if any, by whomthe information relating to
the conmission of the offence was first given. Section 190
sub-section (1) then proceeds to enact that any’ magistrate
of the first class and any nmagistrate of the second cl ass
specially enpowered in this behal f under sub-section (2) may
take cognizance of any offence: (a) upon receiving a
conpl aint of facts which constitute such of fence or (b) upon
a police report of such facts or (c) upon information
received from any person other than a police officer, or
upon his own know edge, that such offence has been
conmitted. W are concerned in this case only with clause
(b), because the question we are exam ning here i s whether
the magistrate is bound to issue notice to the first
informant or to the injured or to any relative of the
deceased when he i's considering the police report subnitted
under section 173 sub-section (2).

It will be seen fromthe provisions to which we have
referred in~ the preceding paragraph that when an informant
| odges the First Information Report with the officer-in-
charge of a police
947
station he does not fade away with the lodging of the First
Information Report., He is very nmuch concerned wth what
action is initiated by the officer incharge of the police
station on the basis of the First Information Report | odged
by him On sooner he | odges the First Information Report, a
copy of it has to be supplied him free of cost, under sub-
section (2) of Section  154. if. notw thstanding the First
I nformati on Report, the officer-in-charge of a police
station decides not to investigate the case on the view that
there is no sufficient ground for entering . on an
i nvestigation, he is required under sub-section @ (2) of
Section 157 to notify to the informant the fact that he is
not going to investigate the case because it to be
i nvestigated. Then again, the officer in charge of 'a police
station is obligated under sub-section(2)(ii) of Section 173
to comuni cate the action taken by himto the informant and
the report forwarded by himto the magistrate under sub-
section (2)(i) has therefore to be supplied by himto the
informant. The question inmediately arises as to why action
taken by the officer in charge of a police stationon the
First Information Report is required to be comunicated and
the report forwarded to the Magistrate under ~sub-section
(2)(i) of Section 173 required to be supplied to the
i nformant. Ooviously, the reason is that the informant who
sets the machinery of investigation into motion by filing
the First Information Report nust know what is the result of
the investigation initiated on the basis of the /First
I nformati on Report. The i nformant havi ng t aken t he
initiative in lodging the First Information Report with a
viewto initiating investigation by the police for the
pur pose of ascertaining whether any offence has been
committed and, if so, by whom is vitally interested in the
result of the investigation and hence the |aw requires that
the action taken by the officer-in-charge of a police
station on the First I nformati on Report shoul d be
conmuni cated to him and the report forwarded by such officer
to the Magistrate under sub-section (2)(i) of Section 173
shoul d al so be supplied to him

Now, when the report forwarded by the officer-in charge
of a police station to the Mgistrate under sub-section
(2)(i) of Section 173 cones up for consideration by the
Magi strate, one of two different situations may arise. The
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report may conclude that an offence appears to have been
conmitted by a particular person or persons and in such a
case, the Magistrate may do one of three things: (1) he may
accept the report and take cognizance of the offence and
i ssue process or (2) he may disagree with the report and

948

drop the proceedi ng or (3) he may direct further
i nvestigation under sub-section (3) of Section 156 and
require the police to nake a further report. The report nay
on the other hand state that, in the opinion of the police,
no of fence apppears to have been conmtted and where such a
report has been made, the Magistrate again has an option to
adopt one of three courses: (1) he may accept the report and
drop the proceeding or (2) he may disagree with the report
and taking the view that there is sufficient ground for
proceedi ng further, take cognizance of the offence and issue
process or (3) he may direct ~further investigation to be
made by the police under sub-section (3) of Section 156.
Were, in/ either of these two situations, the Magistrate
deci des t'o take cogni zance of the offence and to issue
process, the -informant is not prejudicially affected nor is
the injured or in case of -death, any relative of the
deceased aggrieved, because cognizance of the offence is
taken by the Magistrate-and it is decided by the Magistrate
that the case shall proceed. But if the Magistrate decides
that there is no sufficient ground for proceeding further
and drops the proceeding or takes the view that though there
is sufficient ground for proceeding against some, there is
no sufficient ground for proceeding against others mentioned
in the First Information Report, the _informant would
certainly be prejudiced because the First I nfornmation Report
| odged by hi mwoul d have failed of its purpose, wholly or in
part. Moreover, when the interest of the informant in pronpt
and effective action being taken-on the First Information
Report | odged by him is clearly recogni sed by the
provi sions contained in sub-section(2) of Section 154, sub-
section (2) of Section 157 and sub-section (2)(ii) of
Section 173, it nust be presunmed that the informant would
equally be interested in seeing that the Magistrate takes
cogni zance of the offence and issues process, because that
woul d be culmnation of the First Information Report | odged
by him There can, therefore, be no doubt that when, on a
consi deration of the report nade by the officer in charge of
a police station under sub-section (2)(i) of Section 173,
the Magistrate is not inclined to take cognizance of the
of fence and issue process, the informant must be given an
opportunity of being heard so that he can make his
subm ssions to persuade the Magistrate to take cogni zance of
the offence and issue process. W are accordingly of the
view that in a case where the magistrate to whoma report is
forwarded under sub-section (2)(i) of Section 173 decides
not to take cognizance of the offence and to drop the
proceedi ng or takes the

949
view that there is no sufficient ground for proceeding
agai nst sone of the persons nentioned in the First

Informati on Report, the nmamgistrate nust give notice to the
i nformant and provide himan opportunity to be heard at the
time of consideration of the report. It was urged before us
on behalf of the respondents that if in such a case notice
is required to be given to the informant, it mght result in
unnecessary delay on account of the difficulty of effecting
service of the notice on the informant. But we do not think
this can be regarded as a valid objection against the view
we are taking, because in any case the action taken by the
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police on the First I nformati on Report has to be
conmuni cated to the informant and a copy of the report has
to be supplied to himunder sub-section (2) (i) of Section
173 if that be so, we do not see any reason why it shoul d be
difficult to serve notice of the consideration of the report
on the informant. Mreover, in any event, the difficulty of
service of notice on the informant connot possibly provide
any justification for depriving the informant of the
opportunity of being heard at the tinme when the report is
consi dered by the Magistrate.

The position may however, be a little different when we
consi der the question whether the injured person or a
relative of the deceased, who is not the informant, is
entitled to noti ce when the report cones up for
consi deration by the Magistrate. W connot spell out either
fromthe provisions of the Code of Crininal procedure, 1973
or fromthe principles of natural justice, any obligation on
the Magistrate to i ssue notice o the injured person or to a
relative of the deceased for  providing such person an
opportunity to be heard at the tine of consideration of the
report, unless such person is the informnt who has | odged
the First Informati on Report. But even if such person is not
entitled to notice fromthe Mgistrate, he can appear before
the Magistrate and make  his subm ssions when the report is
consi dered by the /Magistrate for the purpose of deciding
what action he should take on the report. The injured person
or any relative of the deceased, though not entitled to
notice from the Magistrate, has locus to appear before the
Magi strate at that tinme of consideration of the report, if
he otherwi se comes to know that the report is going to be
considered by the Magistrate and if he wants  to nmake his
submissions in regard to the report, the Magistrate i s bound
to hear him W may also observe that -even though the
Magi strate is not bound to give notice of the hearing fixed
for consideration of the report
950
to the injured person or to any relative of the deceased, he
may, in the exercise of his discretion, if he so thinks fit,
give such notice to the injured person or to any particul ar
relative of or relatives the deceased, but not giving of
such notice wll not have any invalidating effect on the
order which may be made by the Magi strate on a consideration
of the report.

This is our view in regard to the question which has
arisen for consideration before us. Since the question is
one of general inportance, we would direct that copies of
this judgment shall be sent to the Hi gh Courts in all the
States so that the H gh Courts may in their turn circul ate
this judgnent amongst the Magi strat es wi thin their
respective jurisdictions.

M L. A
951




