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ACT:

Debt Rel i ef - - Decree on nort gage- - Reducti on of
interest--Statute prohibiting allow ng of interest exceeding
principal sum due--Application of--Relevant  date--U P
Encunmbered Estates Act, 1934 (U P.KXV of " 1934), S.
14(4) (a).

HEADNOTE

N borrowed rupees one | akh fromD on nortgage of a house and
Zam ndari interest on March 1, 1924. Interest was 8% per
annum conpoundable wth six nonthly rests. In 1932 the

nortgagee filed a suit on the nortgage and a decree was
passed for the recovery of Rs. 1,83,781/5/9 principal and
interest upto the date of the suit and Rs. 49,280/ 2/6
interest from date of the suit upto the date fixed for
payment, with future interest at 6% per annumsinple on - the
principal sum On the failure of the nortgagor to pay by
the date fixed a final decree was passed on May 9, 1935 for
sale of the property for recovery of ~a sum of Rs.
2,37,503/5/6 which had become due. On Cctober 26, 1936, N
made an application under s. 4 of the U P. ~Encunbered
Estates Act, 1934, requesting that the-provisions of the Act
be applied to him Section 14(4)(a) of the Act provided
that " the ampunt of interest held to be due on the date of
application shall not exceed that portion of the “principa
which may still be found to be due on the date 'of the
application ". N contended that in viewof S. 14(4)(a), D
was not entitled to recover any sumas interest in excess of
the principal sum of rupees one |lakh. D contended that it
was not necessary to reopen the decree as the principle of
s. 14(4)(a) had not been violated in passing the decree.
Hel d, that the proper decree that should have been passed on
the application was for rupees two | akhs for the principa
and interest plus costs and interest pendente lite and
future interest at 4% per annum The words " on the date of
the application " in s. 14(4)(a) of the Act had been
deliberately wused to benefit the applicant by reducing the
interest to the anpbunt of the principal found still due on
the date of the application, whatever ampbunt of interest my
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be due under the contract. The fact that there had been a
decree did not nake any difference in giving the benefit of
the section to the applicant.

Pandit Ransagar Prasad v. Mst. Shayama, A l.R 1939 CQudh
75, di sapproved.

Rukun-uddin v. Lachhm Nar ai n, I.L.R 1945 All. 307,
referred to.

119

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 216 of 1954.
Appeal fromthe judgnent and decree dated Septenber 26, 1946,
of the former Chief Court of Avadh at Lucknow, in First
Appeal No. 7 of 1940.

Naunit Lal, for the appellant.

S. N. Andl ey, Rameshwar Nath, J. B. Dadachanji and P. L.
Vohra, for respondent No. 1.

1960. August 5. The Judgnment of the Court was delivered by
DAS GUPTA J.-This appeal raises t he guestion of
interpretation of s. 15 of the United Provinces Encunbered
Estates Act, 1934. On March 1, 1924, Sardar N hal Singh
the predecessor of ‘the appellant before us, borrowed a sum
of rupees one | akh/from Raja Durga Narain Singh, predecessor
of the respondents, on nortgage of a house in Butlergunj,
Lucknow and al so the entire Zami ndari interest in a village
Par ser a. I nterest was 8 per cent. per annumconpound wth
six monthly rests. 'In 1932 Raja Durga Narain Singh brought
a suit for recovery of Rs. 1,83,791-5-9 on account of
principal and interest due on the nortgage, by sale of the
nortgaged property. In this suit the Subordinate Judge,
Lucknow, rmade a prelimnary decree declaring the ambunt due
to the plaintiff on the nortgage cal cul ated up to March 29,
1935, to be Rs. 1,83,791-5-9 up to the date of the suit, Rs.
49,280-2-6 as the anmpunt due on account of i nterest
t hereupon from March 19, 1932, the date of the suit to March
29, 1935, the date fixed for paynment. A sum of Rs. 4, 314-2-
9 was awarded as the cost of the suit. The defendant was
ordered to pay this total sumof Rs. 2,37,6385-11-0 before
the 29th day of March, 1935, with future interest at 6 per
cent. per annum sinple on the principal sumof rupees  one
I akh. The anount not having been paid on that date, the
Court on an application nmade by the nortgagee-decree. holder
made a final decree on May 9, 1935, directing sale of  the-
property for recovery of the sumof Rs. 2,37,503-5-6 with
future interest as in the prelimnary decree, (this sum bei ng
the total of Rs. 2,37,305-11-0
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of the prelimnary decree, Rs. 116-10-1 the interest/ from
March 30, 1935, and rupee one the cost of the final decree).
An application for revision under s. 115 of the Code of
Cvil Procedure in connection with this decree was rejected
by the Chief Court of Qudh on April 20,1937. Before this,
on Cctober 26, 1936, an application had been nmade by Sardar
Ni hal Singh under s. 4 of the U P. Encunbered Estates Act,
requesting the provisions of the Act to be applied to him
After this application cane before the Special Judge in
accordance with the provisions of s. 6, the nortgagee-
decreehol der Raja Durga Narain Singh filed a witten state-
ment of his claimon Septenber 30,1937, and stated that the
amount due to him on the basis of his decree was Rs.
2,51,904-8-6 including Rs. 14,300 as interest subsequent to
the final decree till Septenmber 30, 1937, and a sum of Rs.
51-3-0 the decree for costs in his favour by the Qudh Chief
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Court when rejecting the nortgagor’s application for
revision. He prayed that a decree for Rs. 2,51,904-8-6 be
passed in his favour against the applicant Sardar N ha

Singh and his property. The applicant contested this claim
pl eading that the principal anmount borrowed from the
cl ai mant bei ng rupees one | akh the claimnt was not entitled
to recover any sumas interest thereupon in excess of the
princi pal amount under s. 14 of the Encunbered Estates Act.

This plea was rejected by the Special Judge who held that

the claimant was entitled to Rs. 2,37,503-5-6 for which the
final decree was passed, and also Rs. 51-3-0 as costs in the
matter of revision application and further to 6 per cent.

per annuminterest on rupees one |akh from May 29, 1935, the
date of the final decree till the date of the application
under the Encunbered Estates Act, i.e., October 26, 1936.

Accordingly he gave the clainmant a sinple noney decree for
Rs. 2,46,338-8-6- with  proportionate costs and future
interest “at the rate of 4 per cent. per annum sinmple from
the date of application till realisation.

On appeal, the Cheief Court of Qudh rejected the appellant’s
contention that the Special Judge was bound by s. 14 of the
Act to limt the decree to a sum
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of rupees two |lakhs only and held that in so far as the
prelimnary decree/found Rs. 1,83,791-5-9 as the ampunt due
on the nortgage on March 29, 1932, it was not inconsistent

with s. 14 of the Encunbered Estates Act, and so the Specia

Judge was bound to accept this finding under s. 15. It held
however that in so far as this decree allowed interest

pendente |ite on the above amount from March 19, 1932, to
March 29, 1935, at 8% per annum it was -inconsistent wth
sub-s. 7 of s. 14. The Chief Court accordingly held that

this interest pendente lite nust be reduced to 4 1/4%
si npl e. After saying that a sumof Rs. 4,314-2-9 wuld be
added on account of costs, rupee one should be added on
account of the costs of the final decree and Rs. 51-3-0 as
costs of a revision application, the Court held that the
principal amunt of Rs. 1,00,000 shall carry interest’/ from
March 29, 1935, till the date of application under s. 4 of

t he Encunbered Estates Act, viz., October 26, 1936, and that

the aggregate of these figures shall carry interest from

Cct ober 27, 1936, till realisation at 4 per cent. per annum
It directed a decree for the sumthus found to be substi-
tuted for that passed by the Subordinate Judge. An

application for |leave to appeal to the Privy Council against
this decree was made on January 13, 1947. This application
was disposed of on April 14, 1953. Hol di ng~ that the
val uation of the suit was well over Rs. 20,000 and the val ue
of the appeal to the Suprenme Court was Rs. 41,971-2-9 the
Chi ef Court gave, in view of the nodification nade by it in
the lower court’s decree, a certificate that “the case
fulfils the requirenents of s. 110 of the Code of | G vi
Procedure and that the applicant had a right to appeal to
the Supreme Court. On the strength of that certificate the
present appeal was filed

When the appeal cane up for hearing before a Bench of four
j udges of this Court M. Andley, on behalf of t he
respondents stated that in this case he was raising a
constitutional point. Thereupon the Court directed that the
matter be posted before the Constitution Bench. That is how
the appeal has cone up for hearing and final disposal before
us.

16
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M. Andley stated before us that the Constitutional point
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whi ch he had wanted to rai se was whet her the judgment of the
Chief Court was one of affirmance under Art. 133(1) of the
Constitution but that be did not wi sh to pursue this point.
As M. Andley does not press his constitutional point, no
further discussion of this is necessary.

The real controversy in the case between the parties is, as
already indicated, as regards the interpretation of s. 15 of
the Encunbered Estates Act. The relevant portion of s. 15
is in these words:-

"I n deternining the anount due on the basis of a loan which
has been the subject of a decree the Special Judge shal
accept the findings of the Court which passed the decree
except in so far as ‘they are inconsistent wth the
provisions of s. 14."

A |l ater amendnent by which after the words and figures S.
14 ", the words " or s. 4 of the U P. Zanindars Debts
Reduction Act, 1952 " were added is not relevant for our
pur pose. Section 14 runs as follows:

" 14. (1) The Special Judge shall, by an order in witing,
fix a date for enquiring into the clains nade in pursuance
of the notice published in accordance with s. 9 and give
noti ce of such date to all the claimants and the person who
made t he application under s. 4.

(2) The Special Judge shall exam ne each claim and after
hearing such parties as desired to be heard and considering
the evidence, if any, produced by them'shall deternine the
amount, if any, due fromthe landlordto the clainmant on the
date of the application under s. 4.

(3) Al evidence recorded in any suit or proceeding which
is stayed under sub-section (1) of section 7 may be taken by
the Special Judge as evidence recorded before hinself.

(4) In examning each claimthe Special Judge shall have
and exercise all the powers of the Court in which a suit for
the recovery of the noney due would |lie and shall decide the
qguestions in issue on the principles as those on which such
court woul d decide them  subject to the fol I 'owi ng
provi si ons, nanely: -
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(a) the amount of interest held to be due on the date of
the application shall not exceed that portion of the
principal which may still be found to

be due on the date of the application

(b) the provisions of the United Provinces Agriculturists
Rel i ef Act, 1934, shall not be applicable

to proceedings tinder this Act.

(5) For the purpose of ascertaining the principal under
clause (a) of subsection (4) the Special Judge shall treat
as principal any accurmulated interest which has been
converted into principal at any statenent or settlenent of
account or by any contract nmade in the course of the
transaction on or before Decenber 31, 1916.

Expl anation: -1 nterest which on or before December 31, | 1916,
became part of the principal under the express ternms of
original contract shall, for the purposes of this section

be deened to be principal

(6) For the purposes of ascertaining the principal under
clause (a) of sub-section (4) the Special Judge shall not
treat as principal any accumul ated interest which has been
converted into principal at any statenent or settlement of
accounts or by any contract made in the course of the
transactions after Decenber 31, 1916.

(7) If the Special Judge finds that any ambunt is due to
the claimant he shall pass a sinple noney decree for such
amount, together with any costs which he nmay allow in
respect of proceedings in his court and of proceedings in
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any civil court stayed under the provisions of this Act,
together with pendente lite and future interest at a rate
not greater than the rate specified in section 27, and if he
finds that no anpbunt is due he nay pass a decree for costs
in favour of the landlord. Such decree shall be deenmed to
be a decree of a civil court of conpetent jurisdiction but
no decree against the |andlord shall be executable wthin
Uttar Pradesh except under the provisions of the Act:

Provi ded that no pendente lite interest shall be allowed in
the case of any debt where the creditor was in possession of
any portion of the debtor’s property in lieu of interest
payabl e on such debt."

124

Qoviously there can be no question of any inconsistency in a
finding of a court which has passed a decree on the basis of
a loan, with the provisions nentioned in sub-ss. 1, 2 & 3 of
s. 14; nor is there any question of any inconsistency wth
the provisions of sub-section 7 of s. 14, as those
provi sions apply only after the Special Judge has found the
amount due to the claimnt and the question of inconsistency
of any finding in the decree with the provisions of s. 14
arise under s. 15 at the stage when the anount due is being
det er m ned. Sub-sections 4, 5 and 6 of s. 14 however
require careful consideration of the Special Judge, when
exam ning a decree/of a Civil Court, to find whether any of
the findings of the court is inconsistent wth those
provi si ons. If they are inconsistent with- any of those
provisions he has to reject the findings to the extent of
such inconsistency. - Thus, if for exanple, the provisions of
the Usurious Loans Act. 1918, would be beneficial to the
appl i cant | andl or d and have not been taken into
consideration by the court which passed the decree the
Speci al Judge will have to give effect to s. 14(4)(b) of the
Act to nodify the finding of the Court as regards the anount
due, after applying the provisions of the Usurious Loans
Act . On the other hand, if the provisions of the U P
Agriculturists Relief Act, 1934, 'have been applied’ by the
Cvil Court, the finding as regards the anpbunt due'in so far
as the sane was based on those provisions cannot, in view of
its inconsistency with sub-s. 4(c) of s. 14 be accepted by
the Cvil Court and he will have to nodify the sanme, |eaving
out the provisions of the U P. Agriculturists Relief Act.
Simlarly if in arriving at the anbunt due, the Court - which
passed the decree has acted inconsistently with sub-ss.” 5
and 6 of s. 14, the finding will have to be nodified by the
Speci al Judge by applying the provisions of sub-ss. 5 and 6.
So, also if the finding of the Court which passed the decree
is " inconsistent with " the provisions of sub-s. 4(a) of s.
14 of the Encunbered Estates Act the finding will have to be
rejected in so far as it is inconsistent. The question that

has arisen in this case and nay as well arise “in  other
cases, is whether when in ascertaining
125

the ampunt due on the basis of a |oan, at the date of the
suit, the Court which passed the decree did not allow
interest exceeding the portion of the principal which was
still due at the date of the suit, the finding as regards
the anmpbunt due is inconsistent with s. 14(4) (a) because the
consequence of that finding as regards the amount due,
together with interest allowed thereupon, is that on the
date of the application the anbunt of interest due exceeds
the portion of the principal remaining unpaid on the date of
the application. On behalf of the decree-hol der-claimnt it
is cont ended that all that s necessary to save
i nconsistency wth sub-s. 14(4)(a) is that the principle
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that the anmount of interest shall not exceed the amount of
the wunpaid principal has been followed, in passing the
decree and the fact that the result of the finding would be
that on the date of the application u/s. 4 of the Act the
interest due would exceed the portion of the principa
unpaid on such date is of no consequence. This contention
cannot in our opinion be accepted.

The requirenent of sub-s. 4(a) of s. 14 is that " the anount
of interest held to be due on the date of the application

shall not exceed that portion of the principal which may
still be found to be due on the date of the application."
The words " on the date of the application " cannot be
i gnor ed. There can be no doubt that these words " on the

date of the application were deliberately used in the sub-
section for the purpose of benefiting the I andlord applicant
to this extent that whatever interest due on the contract
may amount to, it will be linmited to the anount of the
principal  found still remaining due, on the date of the
application. When the Legislature goes further and provides
that if ‘prior to the application a decree has been made on
the basis of the | oan the findings of the Court which passed
the decree shall be accepted but forbids such acceptance if
such finding is inconsistent with the provisions of s. 14,
the intention clearly is-that the fact that there has been a

decree wll not nake any difference as regards the duty of
the Special Judge to give the applicant the benefit of the
provi si ons of s. 14. Wen the Court passed the decree,
t here was
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no application wunder the Encunbered Estates Act, and so,
there could be no question of the Court then conplying wth
the provisions of s. 14(4)(a). Even so, when the  Specia

Judge has to reject such of the findings as are "
inconsistent " with s. 14, he nmust find out the effect of
the several findings of the court to ascertain whether there
i s such inconsistency. Were the consequence of the finding
of the court which passed the decree is that the provisions
of s. 14(4)(a) about the amount of .interest due on'the date
of the application not exceeding the unpaid principal on
that date are contravened, the finding should be held to be
i nconsistent wth these provisions. |n saying that if _in
the decree the court did not allowinterest as on the date
of the suit to exceed the principal then remaining due there
is no inconsistency with s. 14(4)(a), the respondent’s
counsel is in effect asking us to read for the words "“in so
far as they are inconsistent with the provisions of s. 14 "
the words " in so far as they woul d have been inconsistent
with the provisions of s. 14, if the date of the institution
of the suit be deened to be the date of the  application
under s. 4." For this we cannot find any justification, Not
only would this defeat the beneficial purpose  of the
| egi sl ation under s. 14(4)(a); but this will also not be the
natural rmeaning of the words " in so far as they are
i nconsistent with the provisions of s. 14."

The Chief Court’'s view that the Special Judge has nmerely to
see whether the Cvil Court that passed the decree could
have passed the decree which it did pass if that court had
had to apply the provisions of s. 14, treating the date of
the institution of the suit as the date of the application
cannot therefore be accepted as correct. The sane view had
been taken by the Chief Court of Qudh in an earlier
deci sion, of Pandit Ransagar Prasad v. Mst. Shayama (1). A
Full Bench of the Allahabad H gh Court had in Rukun-uddin v.

Lachhmi Narain (2) to consider the question whether a
finding in a decree made by a civil court that the creditor
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is entitled to interest only at the rates specified in U P
Agriculturists Relief Act was inconsistent with the

(1) A 1.R 1939 Qudh 75.

(2) I.L.R [1945] All. 307.
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provisions of s. 14 of the U P. Encunmbered Estates Act and
was therefore not binding on the Special Judge hearing an
application under the U P. Encunbered. Estates Act. They
held that such a finding nust be held to be inconsistent
with the provisions of s. 14 and could therefore not be
bi nding on the Special Judge. There can be no doubt about
the correctness of this view, for, as has been pointed out
above s. 14(4)(c) provides that the provisions of the U P

Agriculturists Relief Act. shall not be applicable to
proceedi ngs under the Encunbered Estates Act. One of the
| earned judges M. Justice Verma referred with approval in

the course of his judgnent to the view taken in Ranmsagar
Prasad’ s Case (1). For the reasons mentioned earlier how
ever we are of opinion that the viewin Ransagar Prasad s
Case (1) which has been fol lowed by the Chief Court in the
present case i-s wong.

Qur conclusion therefore is that the Special Judge is even
where there has been a decree by a civil court in respect of
a loan bound to fol l'ow the provisions of 's. 14(4)(a) of the
Act so that the ampunt of interest which he can hold to be
due on the date of the application nust not exceed the
portion of the principal found to be due on the date of the
application. Accordingly in the present case the Specia

Judge shoul d have held the ampunt of interest due oil the
date of the application, i.e., Cctober 26, 1936, to anount
to rupees one | akh only, that being the principal which was
still due on that date. Under the provisions of sub-s. 7 of
s. 14 the Special Judge has to "pass a sinple noney  decree
for such amount, together with any costs which he may ' all ow
in respect of proceedings in his court and of proceedings in

any civil court stayed under the provisions of this Act,
together with pendente lite and future interest at/ a rate
not greater than the rate specified ins. 27." It was in

view of this provision that the special Judge and the High
Court allowed interest at the rate of 4% per  annum The
proper decree the Special Judge shoul d have passed therefore
was one for rupees two |akhs for the loan-with permssible
interest, plus Rs. 4,314-2-9, Rs. 51-3-0 and rupee
(1) A 1.R 1939 Qudh 75.
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one on account of costs, that is, for a total sum of Rs.
2,04, 366-5-9 with proportionate costs with i nterest
pendente lite and future interest at the rate of 4 per . cent
per annum sinple fromthe date of the application, i.e.,
Oct ober 26, 1936, till realisation.
Accordingly, we allow the appeal, set aside the decree
passed by the courts bel ow and order that in place of the
decree nade by the Trial Court be substituted a noney decree
in the terns as mentioned
above.
The appellant will get his costs in the appeal

Appeal al | owed.




