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JUDGMENT

1. This judgnent wll dispose of Crimnal Appeal
No. 1528 of 2005 (Chandran @anichan @ Maniyan v. State
of Kerala) filed by Chandran (accused No.7), Crimnal
Appeal No. 1530 of 2005 (Mani kantan @ Kochani v. State of
Kerala) filed by Manikantan (original accused No.4),
Crimnal Appeal No.1531 of 2005 (Manoharan v. Kerala
State Rep. by Public Prosecutor) filed by Manoharan
(original accused No.30), Crimnal Appeal No.1532 of
2005 (Vinod Kumar @ Vinod v. State of Kerala) filed by
Vi nod Kumar (original accused No.8), SLP (Crl.) 842 of
2006 (Suresh Kumar @ Suresh v. State of Kerala) filed by
Suresh Kumar (original accused No.25) and Crimnal
Appeal No.800 of 2006 (Herunessa @ Thatha v. State of
Kerala) filed by Herunessa (original accused No.1l). Qut
of all these appeals, the appeal filed by accused
Herunessa @ Thatha has becone infructuous since accused

No.1l, Herunessa is reported to have expired.

2. Leave granted in SLP (Crl) 842 of 2006.



3. Al'l the accused-appellants stood convicted by the
Sessions Judge, Kollam by its judgnent dated 16.7.2002
for various offences punishable under Sections 120B,
302, 307, 326, 328 and 201 read with Section 34 of the
I ndian Penal Code (IPC) as also under Sections 55 (a)
(g) (h) (i) , 57A and 58 of the Abkari Act. W need not
refer to the punishnents awarded to all these accused
per sons. Suffice it to say, that practically all of
them were convicted for offences under Section 302, |PC
Section 57A (1) (iii) of the Abkari Act which is a State
Act for the State of Kerala. The accused persons under
those Sections were sentenced to suffer rigorous
i mprisonnment for life. They have also been awarded
| esser sentences and have been sl apped wth heavy fines.
They appealed against this verdict, the conviction and
the sentences before the Kerala H gh Court which has set
aside the conviction for offence under Sections 302 and
Section 307, |IPC, however, maintained the convictions of
nost of the appellants for offence under Section 57A (1)
(ii1) wunder the Abkari Act along with convictions under
Sections 324, 326, 328 and 201, |IPC as also the other
Sections like Section 55 (h) and (i) and 58 of the
Abkari Act. In short, nobst of the accused persons were
directed to suffer rigorous inprisonment for l|ife and

as the case nmay be, rigorous inprisonnent for 10 years



along with fine. Al these appeals were heard jointly
since they were agai nst the common judgnent. As many as
48 accused persons cane to be tried before the Sessions
Judge. Some of them were acquitted at the stage of
trial and sone others at the appeal stage, |eaving the
above nentioned appellants in the fray who are before

us.

4. Al cohol has already proved itself to be one of the
maj or enem es of the human beings. However, its grip is
not |oosened in spite of the realization of the evil
effects of alcohol on the human life. On the other
hand, the unholy grip is being tightened day by day.
Therefore, when the standard and healthy al cohol in the
form of liquor is not available or is too costly for a
common man, the poor section of the society goes for
illicitly distilled |Iliquor which is sold by the
boot | eggers. The consci encel ess bootl eggers — thanks to
their avarice for noney - take full advantage of this
human weakness and w t hout any conpunction or qual ns of
conscience, distill illicit liquor and then to increase
the sale and to gain astronomcal profits nake their
product nore potent at least in taste so as to attract
the poor custoners. Such poor <custoners invariably

beconme the prey of such unholy avarice on the part of



the bootl eggers and in the process even lose their |ives
at times or suffer such injuries which are irreparable
like total blindness etc. and that is precisely what has

happened in this case.

5. On 22.10.2000, in the wee hours, Sub-Inspector of
Pol i ce, Paripal ly recei ved information that one

Raghunat ha Kurup of Kul at hoorkonam and seven others were

admtted in t he Medi cal Col | ege Hospita
Thi ruvanant hapuram for treatnment on account of illness
caused by consunption of illicit liquor. He reached the

Hospital and recorded the first information statenent of
Raghunat ha Kurup at 2 a.m By that tine, one Sasidharan
who had consuned the illicit liquor had died and two
others were lying in unconscious condition. On that
basis, Sub-lInspector registered Crine No. 268 of 2000
under Section 302, 307, IPC read with Section 34, |PC
and under Section 57A of the Abkari Act. Little did he
know the exact ramfications or vastness of the grim
tragedy which was about to take place. Three ot her
simlar crinmes were registered at Kottarakkara police
station and this was followed by further crines
registered in the sane police station being Crinme No.809
of 2000, Crinme No.810 of 2000, Crine No.811 of 2000 and

Crine No. 817 of 2000. Al | t hese crines were



consolidated with crinme No.268 of 2000 of Parippally
police station and the information started trickling
regarding the consunption of spurious Iiquor by poor
persons and their admittance to the hospital fromwthin
Anchal and Pooyappally police station limts. Simlar
incidents had taken place wthin the [|imts of
Mangal apuram police station and the crine was registered
there al so. | nvestigation machi nery quickly responded
to the happenings and a special investigation team (SIT)
was constituted as per the directions of Director
Gener al of Pol i ce, Ker al a, Thi ruvanant hapuram on
25.10. 2000 which was to be headed by Shri Sibi WMathews,
| PS who was the Inspector General of Police. He was to
head the team of seven persons, six other persons being
the police officers of the level of Inspectors and
above. All these earlier nentioned crines were taken
over for I nvestigation by SIT. They started
I nvestigation in all the concerned police stations where
the crinmes were reported. It was realized that as many
as 31 persons had lost their lives, six persons had
suffered total blindness in Kollam District whereas nore
t han 500 persons suffered serious injuries on account of

the drinking of the illicit |iquor.



6. Unfortunately, all this was going on in God s own
country, Kerala which was turned into hell by the |iquor
maf i a. Eventually, investigation by the SIT was
conpleted and the final report was filed before the
Judicial WMagistrate, 1st Cass, Paravoor on 21.1.2001
agai nst 47 persons. After the charge-sheet was fil ed,
accused No.48 was al so added by a suppl enmentary charge-
sheet. However, as many as four accused persons, they
bei ng accused Nos. 34, 36, 39 and 45 died on account of
consunption of their own nedicine, the spurious I|iquor

Accused No.3 had lost his eye sight conpletely. Few
accused were absconding, their cases were split up.
Rest of the accused were sent for trial before the
Sessions Judge before whom a marathon trial took place
wherein 271 wtnesses were exanmned, as nmany as 1105
docunments were proved and relied upon and over 291
material objects were produced. The defence also
examned as many as 17 wtnesses and relied on 110

docunents being Exhibits D1 to D 111.

7. Prosecution alleged that nethyl alcohol which is a
poi sonous substance used to be brought from Karnataka
and mxed with Ethyl alcohol. At tines, this concoction
was mxed with toddy and other essences resulting in a

drink called Kal apani. The nethyl alcohol used to be



mxed with ethyl alcohol which was also illegally and
illicitly procured in order to add potency to the drink
so that nore and nore people would purchase the sane.
These sales were made from the regularly licensed toddy
shops and from other places. There was well-oiled
machi nery, huge in proportion, the main conponent of
which was Chandran (accused No.7) who was a toddy
contractor. His brothers, Mni kantan (accused No.4) and
Vi nod Kumar (accused No.8) were deputies helping him
This group had servants |ike Balachandran (A-15), the
Manager . Even their wives did not |ag behind. There
were | aboratories, assistants and |abourers. There were
drivers and a fleet of vehicles which were used for
I nporting methyl alcohol from Karnataka and then it used
to be brought to the |aboratories maintained by Chandran
(A-7), Manikantan (A-4) and Vinod Kumar (A-8) where the
m xi ng used to take pl ace. Accused Nos. A-4 (Mani kant an
@ Kochani), A7 (Chandran @ Manichan), A-8 (Vinod
Kunmar) , A- 15 (Bal achandr an), A-18 (Usha), A-19
(Sugat han), A-20 (Mijayan), A-21 (Rassuludeen), A-22
(Suresh @ Sankaran) and A-23 (Binu @ Mnukuttan) were
active in firstly procuring the methyl alcohol and then
mxing the same in the laboratories and then
distributing the sane in the whole district, nore

particularly, to the various outlets for sale of toddy.



Chandran (A-7) used to control these shops which were
either in his nanme or sone other nanes. It was all eged
by the prosecution that all these accused persons
hatched a crimnal conspiracy in or about March, 2000
prior to the auction of toddy shops for the period
bet ween 2000-01 and well-oiled machinery was created for
i mporting nethyl alcohol from a place called Arihant
Chem cal s, Bangalore. Chandran (A-7) controlled toddy
shop Nos.1 to 26 of Chirayinkil Panchayat so that there
were easy outlets available for the sale of spurious
liquor. Once nethyl alcohol was inported, it used to be
brought to the huge |aboratories constructed for that
purpose and carefully concealed which was |ocated at
Pandakasal a. It was alleged by the prosecution that
Gunasekharan (A-17) purchased two barrels of nethyl
al cohol as part of the crimnal conspiracy from Arihant
Chem cal s, Bangalore and the sane was entrusted to Anil
Kumar (A-16) for inport to Kerala for the purpose of its
mxing with the spirit ethyl alcohol and for sale by
Mani kantan @ Kochani (A-4), Chandran @ Manichan (A-7),
Vinod Kumar (A-8), Balachandran (A-15), Usha (A-18),
Sugat han (A-19), Vijayan (A-20), Rassul udeen (A-21),
Suresh @ Sankaran (A-22), Binu @ Monkuttan (A-23). I t
was brought by Anil Kumar (A-16) in a Fiat car which had

fake registration nunber. This Fiat car was fitted with



a secret tank and thus the poisonous nethyl alcohol was
inmported and was mxed with 56,200 litres of spirit
which was also inported to Kerala by Mhesh (A-12),
Salil Raj (A-13), Ashraf (A-14) and Sakthi (A-48). Al
the m xi ng was done at Pandakasala and then it was given
for distribution to Mnikantan (A-4) who transported it
through Anil Kumar (A-5), Shibu (A-6), Santhosh @ Kochu
Santhosh (A-9), Santhosh @ Valiya Santhosh (A-10),
Mohammed Shaji @ Shabu (A-11), knowing it to be

injurious to health, through various other vehicles.

8. The said nethyl alcohol which was mxed in the
Pandakasal a godown neant for toddy shop Nos.1l to 26 of
Chirayi nkil Panchayat and then got distributed by the
above accused persons who all knew very well that it was
injurious to health and was fatal. For this purpose,
cars bearing registration No. PYO1M 6582 and TN-1-R 9283

and a Van bearing registration No. KLOQ 2787 were used.

9. It was further the case of the prosecution that
from this poisonous spirit, 35 litres were taken in a
car bearing registration No. TN-1-R 9283 on 20.10. 2000 at
about 3.30 p.m wth the assistance of Anil Kumar (A-5)
and Shibu (A-6) and was given to Herunnesa (A-1), Rajan
(A-2) and Raju @ Mathilakom Raju (A-3) in the house of

A-1 and A-2 at Kalluvathukkal . It was alleged that



accused Nos.1 and 2 and 3 diluted the spirit by adding
water and sold it through their outlets because of which
18 persons died due to consunption of spurious |iquor.
It was pointed out that two persons lost their eyesight
and nunber of others sustained grievous injuries. It
was further alleged in the charge that Mni kantan (A-4)
with the help of Anil Kumar (A-5) and Santhosh (A-10)
transported 10 Kannas full of spurious |iquor having
capacity of 35 litres in the car bearing fake
registration No. KL 01M 7444 on 20.10.2000 night to
Charuvila Puthen Veedu, Anthanmon Miri and Kal yanpuram
village at Kottarakkara and there the said |iquor was
sold by A-30 with the assistance of A-31 who earlier
diluted the spurious liquor by adding water at the house
of A-30 and packed liquor in polythene covers containing
100 mM each. The said pouches were also sealed with the
hel p of sealing machine. Then the pouches were | oaded
in one Maruti car on the sane day and the sane was
entrusted to A-39, Latha Kunari. Even these accused
knew the spurious nature of the liquor and its |etha

effects. Sone liquor out of this was sold to one Soman
Pillai and CW 630 to 634 and on that account Latha
Kumari  and Soman Pillai died while others suffered

serious injuries.



10. It was further alleged by the prosecution that the
remai ning five Kannas full of spurious |iquor were then
transported in the car bearing fake registration No. KL
01M 7444 with the help of accused Nos. 5 and 10 on the
sane day near the shops of CW 633 and 664 at Palli kkal
in Mlom village at about 8.45 p.m and entrusted the
same to A-25 who with the help of sonme other accused
like Sujith (A-24), Dileep (A-26), Shyjan (A-27), Anil
Kumar @ Kittu (A-28), Rathy (A-29), Sashi kumar (A-32),
Shibu (A-33), Rajan (A-34), Sudhakaran (A-35), Pachan
(A-36), Santhosh (A-37), Sanuel (A-38), Sathyan (A-40),
Soman (A-41) sold the spurious liquor at various places
in Kottarakkara Taluk at Pallikkal, Kalyanpuram Puthoor
and Mylom after diluting the same with water. Because
of the consunption of this liquor, as many as 7 persons

died and out of them Rajan (A-34) and Pachan (A-36) also

died by consumng the sane |iquor. Sone others |ost
their eye sight and still sone others sustained grievous
i njuries.

11. Another round of 35 litres of kannas was taken by
A-4 with the help of all on 20.10.2000 in the evening to
Attingal Avanavancherry and was sold to A-42 who al ong
with A-47 took the spurious liquor in an auto rickshaw

driven by A-47 near the CRPF canp in Thiruvanant hpuram



District and sold it to A-45 who further sold about 14
litres of spirit to A-44 and 7 litres of spirit to A-46
on 25.10.2000 in the evening. The said liquor was
diluted by A-45 with the help of A-43 by mxing water
and converted it into arrack and further sold it to a
person called Bhaskaran Kutty Nair. It is alleged that
because of the consunption of the same |iquor, A-45
hi nsel f died while sonme others suffered grievous

I njuries.

12. The prosecution also alleged that A-44 diluted the
spirit by adding water and sold it on 26.10.2000 near
Apoll o colony to CW 433 to 456. They consuned the sane
| iquor and sustained grievous injuries and one of them

| ost his eyesight.

13. The prosecution alleged that the conspiracy was
hatched in March, 2000 anongst all the accused and
because of the crimnal act on the part of the accused
of m xing poisonous nethyl spirit, death of as many as
31 persons was caused, as nany as 266 persons suffered
grievous injuries while 5 persons lost their eye sight
conpl etely. All the accused persons were, therefore,
charged with the offences under Sections 302, 307, 326,
328, 201,120B read wth Section 34 of the Indian Pena

Code as also under Section 55 (a) (g) (h) and (i),



Section 57A and Section 58 of Abkari Act. On the basis
of this charge, evidence was |ed of about 270 w tnesses.
The accused persons abjured their guilt and clained to

be tried.

14. The sessions Judge categorized the accused persons

in the foll ow ng manner:

1) those who were involved in the manufacture of the
illicit liquor;

2) those who were engaged in the distribution and
transportati on of the saneg;

3) Those who were nmauinly engaged in the sale of
il1licit 1iquor.

15. Accused Nos. 13, 17, 31, 32, 37, 40, 43, 46, 27, 48
were found not guil ty. They were strai ghtaway
acqui tted. Sonme of the accused persons died during the
trial. Those who were convicted by the Sessions Judge
wer e awar ded sentences dependi ng upon the seriousness of
the crime as per the classifications which have been
shown above. Naturally, the persons in category (1) and
category (2) were dealt with severely and nobst of them
wer e awar ded the maxi mum puni shnment of life inprisonnment
along with heavy fine. Those accused persons who were
in category (3) were dealt with a little lightly in the

sense that they were not given |ife inprisonnent but



i mprisonment ranging from 3 years to 10 years was
awarded to them The convicted accused filed appeals
before the Hi gh Court. The High Court also acquitted
few of the accused persons and those whose appeals were
di sm ssed have now cone before us by way of separate
appeal s which we have indicated in the first paragraph
of this judgnent. The H gh Court has considered the
appeals filed by various accused before it separately.
W also propose to do the sane thing. W have to
consider mainly the appeals filed by accused Nos. A-7,
A-4, A-30, A-8 and Suresh Kumar (A-25) who filed SLP
(Crl) 842 of 2006. Before we take up this task, we

woul d anal yze the inpugned judgnment of the H gh Court.

16. To begin wth, the Hgh Court, after quoting
Sections 8, 55, 57A and 58 of the Kerala Abkari Act,
proceeded to consider the entire evidence appeal-w se.
In that, the H gh Court appreciated the evidence of the
i ndi vidual wi tnesses insofar as they were relevant to
the particul ar accused whose appeal was being consi dered
as also the docunentary evidence as figured against that
particul ar accused. Therefore, it so happened that
sonetinmes the appreciation of evidence of comon
Wi tnesses is repeated in the H gh Court’s judgnent but

consi dering the | arge nunber of w tnesses, nore than 276



in all, that was inevitable. Still, it wll be our
endeavour to avoid the repetition while considering the

matter at this stage.

17. These appeals are against the concurrent findings
of fact and, therefore, it is obvious that this Court
does not enter the area of re-appreciation of evidence.
That can be done only in case the appreciation is
substantially defective and the inferences drawn by the
Courts below could not have been drawn in |aw. Thi s
Court has, tine and again, declared that even where the
Courts have acted upon inadm ssible evidence or have
left out of the consideration sone material piece of
evi dence, the defence would be entitled to address this
Court on those issues, and the Court would proceed to
re-appreciate the evidence and re-exam ne the factual
findings on that basis alone. W nust, at this
juncture, record that at l|least prim facie such is not
the case here. On the other hand, we find that the
evi dence has been neticul ously appreciated by both the
Trial and the appellate Court. W also found no
i nstance of inadm ssible evidence having been accepted
or sonme material evidence having been ignored by the
Courts bel ow. The argunents nostly related to the

interpretation of the provisions of Abkari Act as also



the provisions of the Indian Penal Code (IPC). The
comon feature of the argunents was that the Courts
bel ow have m s-interpreted the provisions of Abkari Act
and, nore particularly, of Section 57A (1) (i) and (ii)
as also Section 57A (2) (ii). It has been again the
common feature of argunments that the Courts bel ow have
erred in convicting the accused persons for offences
under those Sections as the essential ingredients of
those Sections were not proved by the prosecution as
agai nst the accused persons. It will be, therefore,
proper to first examne the scope of Section 57A
However, such scope will have to be examined in the
light of sone other provisions of the Act as also the
Statenent of Objects and Reasons and the history of the
Legi sl ati on. Suffice it to say, at this juncture, that
the original nomenclature of the Act was Cochin Abkari
Act, Act 1 of 1077 and Abkari Act (Travancore) 4 of
1073. These acts provided for the levy of fees for the
licences for manufacture and sale of |[Iiquor and
I ntoxi cating drugs. Three acts were operating, they
were Cochin Abkari Act, Travancore Abkari Act and Madras
Abkari Act. Since that was causing difficulty, an
Ordinance cane to be pronulgated on 01.05.1967. Thi s
was replaced by a Bill and that is how Abkari Act was

bor n.



18. Section 2 (6A) of the Act defines ‘arrack’. | t
neans any potable |iquor other than toddy, beer, spirits
of wine, wine, Indian nade spirit, foreign |iquor and
any medi ci nal preparation containing alcohol. Section 2
(8 defines ‘toddy’ to nean fernented or unfernented
juice drawn from a coconut, palmnmyra, date or any other
kind of palm tree. Section 2 (9) speaks about the
‘spirits’ nmeaning any liquor containing alcohol and

obtained by distillation. Sub-section (10) provides the

definition of ‘liquor’ which includes spirits of w ne
arrack, spirits, wne, toddy, beer and all Iliquid
consisting of or containing alcohol. Section 2(12)

defines country liquor which neans toddy or arrack while
Section 2(13) defines foreign liquor which includes all
| iquor other than country liquor. Thus, it will be seen
that ‘liquor’ is the broadest concept and engulfs all
the intoxicating drinks. Section 6 prohibits inmport of
liquor or intoxicating drug being inported wthout
perm ssion  of the Governnent authorized to (give
permssion in that behalf. SSmlarly, Section 7
prohibits the export of Iliquor or intoxicating drug.
Section 8 is an inportant Section which speaks for the
prohi bition of manufacture, inport, export, transport,
transit, possession, storage and sale of arrack. The

contravention of this Section is punishable with 10



years’ inprisonnent as also with fine of not less than
Rs.1 [ akh. Sonme other provisions relate to the various
ot her prohi bitions I ncl udi ng t he provi si ons for
searches. Under Section 41A, the offence under this Act
are made cognizable and non-bail able. Section 55
onwards provides for penalties under the Act for various
of f ences. Section 55 speaks about the illegal inport
and is a general section which speaks about the effects
of the contravention of the Act or rules or orders nade
thereunder relating to the inport, export, mnufacture
of liquor tapping of toddy, drawing of toddy from any
tree, construction of any distillery, brewery, wnery or
ot her manufactory in which liqguor is manufactured, used,
or possession of any nmaterials, still, utensils,
i npl enents or apparatus etc. bottling of liquor for sale
of liquor or any intoxicating drug. The puni shnent
provided in this Section is 10 years’ inprisonment with
fine which shall not be less than Rs.1 |akh, excepting
for clauses (d) and (e), where punishnent is of one year
I npri sonment . This punishnment has been brought in by
way of an anendnment by Act 16 of 1997 before which the
puni shment was nerely two years and with fine of not
|l ess than Rs. 20, 000/-. There was a gruesone |iquor
tragedy in Earnakulam district in the year 1982

resulting in loss of eye-sight and physical incapacity



in case of several persons and, therefore, severe
penalties were provided for those who were responsible
for adulteration of liquor and its sale. These
puni shments were made further stringent by the Amendnent
Act No.12 of 1995. In short, the stringency was
introduced in order to check the sale of spurious
| i quor. The Statenent of Objects and Reasons for
Amendnment Act 21 of 1984, 12 of 1995, 4 of 1996 and 16
of 1997 suggest the reasons why deterrent punishnents
were provided for the offence under the Act. Oigina
Section 57 provided the punishnment for adulteration by
the licenced vendor or manufacturer. A new Section was
added by Anendnent Act No.21 of 1984 being Section 57A
which is the nost rel evant section for our purpose. The
Section reads as under: -

“57A. For adulteration of liquor or intoxicating drug
Wi th noxious substances, etc.-(1) whoever nixes or
permts to be mxed any noxious substance or any
substance which is likely to endanger human life or to
cause grievous hurt to human beings, with any liquor or
I ntoxi cating drug shall, on conviction, be punishable.

(i) if, as a result of such act, grievous hurt is caused
to any person, with inprisonnment for a term which shal
not be less than two years but which my extend to
i mprisonment for life, and with fine which my extend to
fifty thousand rupees;

(iti) if, as a result of such act, death is caused to any
person, wth death or inprisonment for a term which
shall not be less than three years but which may extend

to inprisonnment for life, and with fine which may extend
to fifty thousand rupees;



(iii) in any other case, with inprisonment for a term
which shall not be less than one year, but which may
extend to ten years, and with fine which may extend to
twenty-five thousand rupees.

Expl anation- for the purpose of this section and section
57B the expression ‘grievous hurt’ shall have the sane
meaning as in section 320 of the Indian Penal Code, 1860
(Central Act 45 of 1860).

(2) whoever omts to take reasonable precautions to
prevent the mxing of any noxious substance or any
substance which is likely to endanger human life or to
cause grievous hurt to human beings, with any |iquor or
i ntoxicating drug shall, on conviction, punishable-

(1) if as a result of such omssion, grievous hurt is
caused to any person, with inprisonnent for a term which
shall not be less than two years but which may extend to
I mprisonment for life, and with fine which may extend to
fifty thousand rupees;

(ii) if as a result of such om ssion, death is caused to
any person, with inprisonnent for a term which shall not
be less than three years but which my extend to
i mprisonment for life, and with the fine which may
extend to fifty thousand rupees;

(ii1) in any other case, with inprisonment for a term
which shall not be less than one year but which nay
extend to ten years, and with fine which may extend to
twenty-five thousand rupees.

(3) whoever possesses any liquor or intoxicating drug in
whi ch any substance referred to in sub-section (1) is
m xed, knowi ng that such substance is mxed with such
liquor or intoxicating drug shall, on conviction, be
puni shable with inprisonment for a term which shall not
be |l ess than one year but may extend to ten years, and
with fine which may extend to twenty-five thousand
rupees.

(4) notw thstanding anything contained in the Code of
Crimnal Procedure, 1973 (Central Act 2 of 1974), no
person accused or convicted of an offence under sub-
section (1) or sub-section (3) shall, if in custody, be
rel eased on bail or on his own bond, unless —

(a) the prosecution has been given an opportunity to
oppose the application for such rel ease, and



(b) where the prosecution opposes the application, the
Court is satisfied that there are reasonable grounds for
believing that he is not guilty of such offence.

(5 Notwithstanding anything contained in the |Indian
Evi dence Act, 1872 (1 of 1872)-

(a) where a person is prosecuted for an offence under
sub section (1) or sub-section (2) the burden of proving
that he has not mxed or permtted to be mxed or, as
the case may be, omtted to take reasonabl e precautions
to prevent the mixing of, any substance referred to in
that sub-section with any liquor or intoxicating drug
shall be on him

(b) where a person is prosecuted for an offence under
sub-section (3) for being in possession of any |iquor or
I ntoxicating drug in which any substance referred to in
sub-section (1) is mxed, the burden of proving that he
did not know that such substance was mxed wth such
liquor or intoxicating drug shall be on him”

19. A plain reading of the Section would nmean that now
the offence is not Iimted to the licence holders, but

refers to anybody who mixes or permts to be mxed any

noxi ous substance or any substance which is likely to
endanger human life wth any |iquor. The Section,
therefore, is extrenely general. In addition to the

m xing or permtting to be mxed, sub-section (2) brings
in the dragnet of the offence, a person who omts to
take reasonable precaution to prevent the mxing of any
noxi ous subst ance. It is significant to note that if,
as a result of such act of mxing of the liquor wth
noxi ous or dangerous substance death is caused, the
extrene penalty of death also is provided. |nprisonnent

provided is for a term not less than three years but



which may extend to inprisonnent for |ife as also with a
fine of Rs.50,000/-. Simlar such penalties provided in
sub-section 2(ii) and sub-section 2(iii) are also
rel evant providing for residuary cases. Section 3 is the
puni shment for possession of any liquor or intoxicating
drug which is mxed with noxious substance or dangerous
drug knowing it to be so. Sub-section (4) prohibits the
bail and the conditions for grant thereof. Sub- section
(5) which is the npbst inportant section, puts the burden
of proving that the accused has not mxed or permtted
to be mxed or has not omtted to take reasonable
precautions to prevent the mxing, is on the accused
hi nsel f. Simlarly, the burden would be on the accused
to prove that while he was in possession of such |iquor
m xed w th noxious or dangerous substance, he did not
know that such substance was mxed wth such I|iquor.
Section 58 speaks for the possession of illicit |iquor.
At this juncture, we need not go to the other offences
of the Indian Penal Code |ike nurder, attenpt to nurder
etc. In this case, the charge is predom nantly under
Sections 55 (a), (g), (h), (i) 57A and 58 of the Abkari

Act .

20. Since the burden to prove the offence which

normally lies on the prosecution under the crimnal



jurisprudence was shifted to the accused, it was but
natural that the constitutional validity of the Section
canme to be chall enged. However, in P.N Krishna Lal &
Os. v. Govt. of Kerala & Anr. reported in 1995 Suppl.
(2) SCC 187, this Court proceeded to uphold the sane.
Wil e upholding the constitutional validity, the Court
has in detail explained the node of proof by prosecution
and the extent of burden of proof which lies on the
accused. The challenge which was nade to the validity
of the Section was on the basis of the Universal
Decl aration of Human Rights (UDHR) and the International
Convention for GCivil and Political R ghts (ICCPR), to
which India is a nenber which guarantee fundanent al
freedom and liberty to the accused. It was suggested
that in crimnal jurisprudence it was settled |aw that
it was on the prosecution to prove all the ingredients
of the offence with which the accused has been charged.
It was suggested that Sub-section (5) relieves the
prosecution of its duty to prove its case beyond
reasonabl e doubt which is incunbent under the Code and
the Evidence Act and nmekes the accused to disprove the
prosecution case. Thereby, the substantive provisions
and the burden of proof not only violate the fundanental
human rights but, also fundanental rights under Articles

20(3) and 14. The provision was criticized as arbitrary,



unjust and unfair and infringing upon the right to life
and unjust procedure violating the guarantee under
Article 21 also. The provision was also criticized as
provi di ng unconsci onabl e procedure. It was further
suggested that though Sections 299 and 300 of |PC nake a
di stinction between cul pabl e hom ci de and nurder but the
Amendment  Act has done away wth this salutary
distinction and nere death of a person by consunption of
adul terated arrack, makes the offender liable for
conviction and inprisonment for I|ife or penalty of
death. It was further suggested that nere negligence in
taking reasonable precaution to prevent mxing of
noxi ous substance or any other substance with arrack or
I ndian made foreign liquor or intoxicating foreign drug
was made punishable with mninmm sentence was harsh,
unjust and excessive punishnment offending Articles 14
and 21 of the Constitution of India. Section 58B which
was also challenged was severally criticized as being
unfair and unjust. It was further suggested that
presunpti on envisaged in sub-section (5) of section 57-A
per se violated the fundanental rights and the Universal
Decl ar ati on. It was further criticized that nere
possession of adulterated liquor wthout any intent to
sell, to becone a presunptive evidence to inpose

puni shment wi thout the prosecution proving that the



person in possession was not a bona fide consumer or had
Its possession without aninus to sell for consunption
and place the burden on the accused to prove his
i nnocence is procedure, which is unjust and oppressive
violating the cardinal principles of proof of crine
beyond reasonable doubt. The Section was also
criticized for the excess of proportionality for
I nposition of sentence. Further the Section was
criticized on the ground that conpelling the accused to
state the facts constituting offence under Section 57A
by operation of sub-section (5) was opposed to nandate
of Article 20 (3) ambunted to and conpelled himto be a
witness to prove his innocence. Whil e conmenting on
Article 20 (3), this Court referred to R C. Cooper V.
Union of India reported as 1970 (1) SCC 248 as also
Kartar Singh v. State of Punjab [(1994) 3 SCC 569] where
it was held that freedom could not last long unless it
was coupled with order, freedom can never exist wthout
order and both freedom and order may co-exist. It was
observed that Liberty nmust be controlled in the interest
of the society but the social interest nust never be
overbearing to justify total deprivation of individual
liberty. It was then stated that I|iberty would not
al ways be an absolute licence but nmust armitself within

the confines of law, In other words, there can be no



liberty wthout social restraint. The Court also
observed that the liberty of each citizen is borne of
and nust be subordinated to the liberty of the greatest
nunber. The Court observed that conmon happiness is an
end of the society, lest |aw essness and anarchy shoul d
tanper social wheel and harnony and powerful courses or
forces would be at work to underm ne social welfare and

order. The Court then observed in paragraph 24 as under:

“The State has the power to prohibit trade or business
which are illegal, immoral or injurious to the health
and wel fare of the people. No one has the right to carry
on any trade or occupation or business which is
I nherently vicious and pernicious and is condemed by
all civilized societies. Equally no one could claim
entitlenent to carry on any trade or business or any
activities which are crimnal and immoral or 1in any
articles of goods which are obnoxious and injurious to
the safety and health of general public. There is no
i nherent right in crime. Prohibition of trade or
busi ness of noxious or dangerous substance or goods, by
law is in the interest of social welfare.”

21. Coming to the burden of proof, the Court observed
that though in civilized crimnal jurisprudence the
accused is presunmed to be innocent unless he is found
guilty and though the burden of proof always is on the
prosecution to prove the offence beyond reasonabl e doubt
yet the rule gets nodulated with the march of time. The
Court referred to the absolute right of the state to
regul ate production, transport, storage, possession and

sale of liquor or intoxicating drug and held that the



accused did not have the absolute right to business or
trade of |iquor. The Court also referred to the
prohi bitions regarding mxing of noxious substance wth
| i quor or possession thereof and further held that the
State possessed the right to conplete control on all
kinds of intoxicants. The Court found that the
regul ation of sale of potable liquor prevents reckless
propensity for adulterating liquor to nmake easy gain at
the cost of health and precious life of consuner. The
Court also noted the object of the Amendnment Act which
was to prevent recurrence of large scale deaths or
grievous hurt to the consunmers of adulterated |iquor
m xed with noxious substance. Referring to a judgnent
reported as Sal abiaku v. Grance [1988] 13 EHRR 379, the
Court observed that the national |egislature would be
free to strip the Trial Court of any genuine power of
assessnent and deprive the presunption of innocence of
its substance, if the words 'according to law were
construed exclusively with reference to donestic |aw
It was held in that case that Article 6 (2) of the
Uni versal Declaration of Human Rights did not refer to
presunption of fact or of law provided for in the
crimnal law with indifference. It requires States to
confine them within reasonable limts which take into

account the inportance of that is at stake and maintain



the rights of the defence. Provi di ng exceptions or to
pl ace partial burden on the accused was not violative of
uni versal declaration of human rights or even Convention
on Cvil or Political Rights. The Court then referred
to the reported decisions in UK, Hong Kong, Mlaysia,
USA, Australia and Canada to find the permssible limts
of burden of proof of the accused. The Court referred
to the decisions in Wolmngton v. Director of Public
Prosecutions, (1935) A.C. 462; Mncini v. Director of
Public Prosecutions, (1942) A C. 1; Reg. v. Edwards
[1975] QB. 27, Ong Ah Chuan v. Public Prosecutor,
(1981) A.C. 648; Queen v. QOakes, 26 D.L.R (4th) 200; Ed
Tuney v. State of Chio, (71) L.Ed. 749; Morrison V.
California, 78 Law. Ed.664; United States v. Giney, 13,
Law. Ed. 2nd. p. 658, Barnes v. United States, 412 US
837; In County Court of Uster, New York v. Sanuel
Al len, 442 US 140; Herman Solem v. Jerry Buckley Helm
463 US 277; Tinothy F. Leary v. US., 395 US 6, which
were the foreign Court judgnments to the issue of burden
of proof. The Court also referred to Sections 5, 6,
101, 105 and 106 as also to Sections 113A and 114A of
the Indian Evidence Act and relied on the observations
made in Shanbu Nath Mehra v. State of A ner, [1956] SCR
199. Further the Court also referred to C.S. D. Swany v.

The State, [1960] 1 SCR 461 and commented on the



presunptions raised under the Prevention of Corruption

Act. The Court observed in para 39 as under:

“39.1t S t he car di nal rule of our crimna

jurisprudence that the burden in the web of proof of an
of fence would always |lie upon the prosecution to prove
all the facts constituting the ingredients beyond
reasonabl e doubt. If there is any reasonable doubt, the
accused is entitled to the benefit of the reasonable
doubt. At no stage of the prosecution case, the burden
to disprove the fact would rest on the defence. However,
exceptions have been provided in sections 105 and 106 of
the Evidence Act, as stated hereinbefore. Section 113-A
of the Evidence Act raises a presunption as to abatenent
of suicide by a married woman by her husband or his
relatives. Simlarly section 114-A raises presunption of
absence of consent in a rape case. Several statutes al so
provi ded evidential burden on the accused. On the
general question of the burden of proof of facts within
speci al know edge of the accused, this Court, in Shanbu
Nath Mehra v. State of Ajner, [1956] SCR 199, laid the
rule thus :-

"Section 106 of the Evidence Act does not abrogate the
wel | -established rule of crimnal law that except in
very exceptional classes of cases the burden that Ilies
on the prosecution to prove its case never shifts and
section 106 is not intended to relieve the prosecution

of that burden. On the contrary, it seeks to neet
certain exceptional cases where it is inpossible, or a
proportionately difficult, for the prosecution to

establish facts which are especially wthin the
knowl edge of the accused and which can be proved by him
wi thout difficulty or inconvenience."

The Court further observed in para 46:

“46. It is thus settled |aw even under general crimna
jurisprudence that sections 105 and 106 of the Evidence
Act place a part of the burden of proof on the accused
to prove facts which are within his know edge when the
prosecution establishes the ingredients of the offence

charged, the burden shifts on to the accused to prove
certain facts within his know edge or exceptions to
which he is entitled to. Based upon the |anguage in the
statute the burden of proof varies. However, the test of




proof of preponderance of probabilities is the extended
crimnal jurisprudence and the burden of proof is not as
heavy as on the prosecution. Once the accused succeeds

in showing, by preponderance of probabilities that there
is reasonable doubt in his favour, the burden shifts

again on to the prosecution to prove the case against
the accused beyond reasonable doubt, if the accused has
to be convicted. From this conceptual crim nal
jurisprudence, question energes whether sub-section (5)
placing the burden on the accused of the facts stated
therein would offend Articles 20(3), 21 and 14 of the
Constitution.”

(enmphasi s suppl i ed)

Further in paragraph 52, the Court observed and quot ed:

“52. The question of intention bears no relevance to an
of fence under section 57-A and equally of culpability or
negligence. It is seen that mxing or permtting to mx
noxi ous substance or any other substance with |iquor or
intoxicated drug or omssion to take reasonable
precaution or being in possession wthout know edge of
its adulteration for the purpose of unjust enrichnent
woul d be without any regard for |oss of precious human
lives or grievous hurt. The |egislature has noted the
i nadequacy and deficiency in the existing law to neet
the nmenace of adulteration of liquor etc. and provided
for new offences and directed with nmandatory |anguage
protection of the health and precious lives of innocent
consuners. Wiile interpreting the law, the court nust be
cogni zant to the purpose of the law and respect the
| egi slative aninmation and effectuate the |aw for soci al
wel f are. The legislature enacted deterrent soci al
provisions to conbat the degradation of human conduct.
These special provisions are to sone extent harsh and
are a departure from normal crimnal jurisprudence. But
it is not uncommon in crimnal statutes. It is a special
node to tackle new situations <created by human
proclivity to amass wealth at the alter of human |ives.
So it is not right to read down the [aw.”

22. Utimately, in paragraph 53 the Court noted the

object of the Amendnent Act which was to put down the



nmenace of adulteration of arrack etc. by prescribing
deterrent sentences. It held that the statute cannot be
struck down on hypothesized individual case. It also
noted that wunder the Code, the accused has the
opportunity before inposing sentence to adduce evidence
even on sentence and has an opportunity to plead any
mtigating circunstance in his favour and it would be
for the trial judge to consider on the facts situation
in each case the sentence to be inposed. It held that
all the accused are to be treated as a class and there
was reasonabl e nexus between the offence created and the
case to be dealt with, the procedure, presunption and
burden of proof placed on the accused, are not unjust,
unfair or unreasonable offending Articles 21 and 14. It
al so held that the provisions did not violate Article 20
(3) of the Constitution and thus Sections 57A and 57B

were held to be valid.

23. In this locus classicus this Court has described
conpl ete scope of section 57A as a whole with special
reference to Section 57A (5). It is in this backdrop of
this exposition of law that the Courts below were
expected to decide upon the crimnality of the accused
I nvol ved. It wll now, therefore, be our task to see

whether the paraneters fixed by this Court in the



af orenenti oned judgnent have been scrupul ously followed
by the Courts below. Qur answer to this vexed question

isin the affirmative.

24. Accused No.7

He appears to be the boss who was running this illega
business of liquor along wth his famly nenbers
i ncludi ng accused Nos.A-4 and A-8 and even their w ves
were not left behind which is clear from the fact that
they were arrayed as accused along with others but could
not be brought to book as they were abscondi ng and hence
their cases were separated. It appears to be an
admtted position that shop Nos. 1 to 26 neant for
selling toddy were being nmanaged by this accused. He
had the Ilicence for running those toddy shops in
Chi rayi nkil Range. He had obtained them in the auction
using his own noney. The shops were obtained in the nane
of his wfe who was accused No.18 and also a relative
bei ng accused No.19. This auction was held for the year
2000-01, in March, 2000. It was only at that tine that
he realized that he had paid Rs.4 crores which may not
be possible for him to recover if he sold only toddy
t hrough these 26 outlets. The prosecution case is that,
therefore, he started procuring illicit ethyl alcohol

and for that purpose accused No.4 and other accused



being A-12, A-13, and A-48 helped him The prosecution
al l eged that nethyl alcohol used to be purchased by A-17
outside the state of Kerala and used to be supplied to
Al6 who delivered it to the godown at Pandaksal a bearing
door No. WVWI/98 of Chirayinkil Panchayat. Pandaksal a
was, in one sense, a factory for the production of the
spurious |iquor as per the prosecution case. There is no
di spute that Pandaksala godown was owned and controlled
conpletely by A-7. The prosecution alleged against him
that A-7 was doing the business in liquor in the nanme of
a firm called Ushus Traders. Hs wfe's nane is Usha
and her younger sister’s name is Anbili and it was
all eged by the prosecution that his wife's brother Raju
also helped him in his business. There was a large
organi zati on which becones clear from the fact that his
prem ses were raided by the Inconme Tax Departnent on
14.10. 1999. PW 127, A. Mdhan is the deputy Director of
ncone Tax who conducted the raid along with others.
Sworn statements were recorded from A-7 as also the
original accused No.15 on that day. Prosecution proved
sonme docunents relating to this raid vide Exhibits P-
335, 336, 337 and 338. The statenent of A-7 was marked
as Exhibit P-339 while that of A-15 as Exhibit P-340.
Statenents of others were also recorded they being

Exhi bits P-341, 342 and 343. From t hese statenents and



from the docunents, it becanme clear that a full-fledged
business in illicit |iquor was going on. Accounts were
contained in Exhibit P-335 and P-336. A bunch of
duplicate stickers was also found vide Exhibit P-338.
They were of Kerala State Bewerage Corporation allegedly
signed by the Excise Conm ssioner. It came in |ight
that they used to sell arrack in 150 Ilitre cover
indicated in the accounts as letters PKT or P2 while
toddy used to be mxed with spirit that was indicated as
Spl . The nore potent brand which was by adding spirit
to toddy was nanmed as KP. The spirit which was brought,
of course, illegally was indicated as SBT. Sal e of
arrack in retail was indicated by MN. The accounts also

indi cated the packets given to the salesnen for sale

i1l egal gratification given to exci se, police,
politicians in code |anguage. The High Court has

rightly held that this could not bring to light the
of fence under Section 57A. However, the High Court had
held that this went on to suggest that there was a huge
busi ness going on in liquor and at tinmes by m xing toddy

wi th ethyl alcohol.

25. High Court had considered the properties owned by
A-T. Shri Radhakri shnan, | earned Senior counsel

appearing on behalf of A-7 did not seriously dispute



t hese findings. It is an admitted position that the
outhouse of A7 to the building nunbered as door
No. XI 11 /656 bearing door No.IV/ 1248 and a house bearing
door No. Xl I1/655 were owned by this accused. PW 270,
K. K. Joswa, conducted a search in the outhouse vide
Exhibit P134 and found two tanks of 5 thousand litres
capacity in the underground cellar of the North-Eastern
corner of the building. These tanks were fitted wth
PVC pipes for the purpose of filling and enptying the
same. The sanple collected fromthe tanks for chem ca
anal ysis showed that it was ethyl alcohol. 1In a raid by
PW 249, Rajan John who was the Circle Inspector of
Pol i ce, Kadakkavoor, broken parts of four synthetic
tanks of 5 thousand capacity were found as also the
tanks of one thousand litres and synthetic tank of 5
thousand litres were found and seized. They were buried
in the South-Eastern portion of the building. Mul ti -
pack machine with two keys was found concealed in the
Nort hern-Eastern part of the building. PVC pipe
connection was seen going to the property of A-7. The
H gh Court has referred to the oral evidence and has
also referred to nunber of docunents to show that
several buildings were owned, possessed and controlled
by A-7 and his wife wherefrom A-7 conducted his |iquor

busi ness. Shri Radhakri shnan did not seriously



contradict this finding of the H gh Court.

26. Wien the factory of A7 was searched by PW
270, K. K. Joswa on 18.11.2000 vide Exhibit P106 he
detected underground cellar with 18 synthetic tanks of 5
t housand capacity each arranged in two rows of nine each
containing illicit liquor. It is found that all these
tanks had 48,600 of 1iquor. PW71, C. Rajan was a
pl unber who nmade neticulous arrangenent and pipe
connection from these synthetic tanks. Al this shows

t he huge vol une of business of A-7.

27. The Hi gh court has further held that the toddy
busi ness was carried on in the building where firm Ushus
Traders was operating. The toddy godown was just behind
the Ushus office in building bearing No.CP 111/580.
The said godown was a licenced one for conducting toddy
shop Nos.1 to 26 of Chirayinkil village. Two hi dden
tanks were found vide M Os 63 and 64 and it is here that
the liquor activities connected with business were going
on. The Hi gh Court has held that the regi stered owners
Chel |l amma and Sahadevan were not in the possession of
premses. 1In this search, one tank of 5 thousand litres
capacity, two tanks of 1 thousand capacity and one tank
of 2 thousand capacity were seized. So also from these

prem ses the vehicles wth fake nunbers, they being MO



Nos. 83, 84, 85 and 86 were seized from these prem ses.
The Hi gh Court also referred to analysis of cotton swabs
collected from this place which showed that there was
met hyl al cohol . Still another property of 19.5 cents
shown as Arayathuruthu was also found being owned by
Raju who was brother of A-18. This property was also
used by A-7 to destroy the evidence by burning plastic
cans and other itens. Still another property in village
Sarkara was used by A-7 for illicit business which was
clear from the docunents seized by PW 256, P. K
Kuttappan in the presence of PW119, Asheraf. The Hi gh
Court also made reference to other properties which were
used by A-7 for the purpose of illicit business, which
properties belonged to nother-in-law of A-7. The Hi gh
Court rightly cane to the conclusion that it was A-7 who
was controlling the whole affair. It is significant
that when trace evidence was collected from the vehicles
seized from the areas, in sone of the itens nethyl

al cohol was det ect ed.

28. It is not as if nmethyl alcohol was restricted only
to the above nentioned pren ses. However, from the
evi dence of PW256 it has cone out that sone plastic
cans were also found in the search conducted by himin

Thundat hhi | Purayi dom whi ch was in possession of accused



No. 7. The chem cal analysis of the contents of those
cans showed that nethyl alcohol was detected in four
Itens. In t he t oddy godown of A-7 from
Vanchi yur kadavilla these vehicles were seen abandoned
and from a Maruti car having registration No. PYON 463
met hyl al cohol was detected in the sanples taken. Methyl
al cohol was also detected from the mni lorry bearing
registration No.KL 01 843 belonging to A-7. Sone ot her
vehi cl es were belonging to A-4 who was none el se but the
brother of A-7 and in those vehicles al so nmethyl alcohol
was det ect ed. The Hi gh Court has noted the further
argunent that the detection of nethyl alcohol from the
trace evidence was not possible. However, it has
further observed t hat PW 233, Si ndhu, Assi st ant
Director, Forensic Sciences very clearly deposed that
even if there is evaporation, even after 10 days, it is
possible to detect the absorbed nolecules of a I|iquid.
It was, therefore, clear from her evidence that the
scientific evidence collected by the prosecution was
rightly relied upon by the Courts below and we also find
no reason to reject that evidence. Therefore, it is
clear that nethyl alcohol which was the nmain culprit,
was not only a dangerously poi sonous substance but was
also used in mxing the Iliquor which was under the

control of A7 who was being helped by his brothers,



servants and relatives. W wll| consider separately the
evi dence against A-4 and A-8 who were the brothers of A-
7. However, one thing was certain that this was a huge
wel | -oil ed machinery for running the |iquor business and
the enornousness is mnd-boggling. All this suggests

that A-7 was the captain of the whole team

29. The High Court has also comented on the evidence
of PW61, Dennis A and PW57, Thul asidar and has also
referred to the evidence of officers of BSNL, Escotel
and BPL for the use of |and phones and nobile phones and
conversation in between A-7 and A-4 as also the others
including the servants and relatives. The Hi gh Court
has then proceeded to believe the evidence that the cans
which were having the illicit liquor duly mxed wth
met hyl al cohol were renpved from the godown and for this
purpose has relied upon the evidence of C. Sonarajan
(PW79), the cashier of the petrol punp as also the
evi dence of PW76, Anfar, the auto rickshaw driver who
had seen the vehicles which were used for renoving the

l'i quor.

30. The reason why accused No.7 had to mx the nethyl
al cohol and/or nmethynol is not far to see. It is
clarified from the evidence of PW96, V. Aith Kumar

that A-7 had put the bid of Rs. 4 crores for the 26



toddy shops and even if all the toddy shops had worked
in their full capacity he could not have recovered even

hal f the ampbunt and it was, therefore, that this idea of

bringing ethyl alcohol, mxing it with nethyl alcohol
and creating various drinks |ike Kalapani etc. was
noot ed. The result thereof was for all to see which

resulted in death of 31 persons. The High Court has
correctly observed that the basic reason for bidding for
26 shops for toddy was to get the legitimate godown for
t oddy. It is proved that those godowns, instead, were
used not for storing toddy but for storing ethyl alcohol
and mxing it wth nethyl alcohol for naking enornous
profits. It is not as if A-7 was selling only toddy.
In addition to that he was creating various drinks
preferably by mxing ethyl alcohol with nethyl alcohol.
Thus, there was a full liquor industry going on under

hi s capt ai nshi p.

31. The last nail in the coffin is the evidence of PW
53, Sunil. W have very carefully gone through his
evidence and the Hi gh Court has also extensively dealt
with his evidence. PW53 is a close relative of A7 and
worked in the godown from March, 2000. Before that he
was supplying spirit to A-7 from various places. He has

graphically described in his evidence as to how the



spirit business was being done inasmuch as he deposed
that the spirit used to be brought from the tankers and
used to be collected in the syntex tanks and was filled
in 35 litres cans. This spirit was used for making a
drink called Kalapani by mxing wth essence and sone
toddy. It was then filled in the cans and dispatched in
the vehicles. The evidence of this wi tness further goes
on to show the position of godown which was used for the
storage of ethyl alcohol and nethyl alcohol. He
referred to methyl alcohol as ‘essence’. He descri bed
that the spirit was brought from Karnataka and essence
used to conme on Thursdays in a white Fiat car. The Fiat
car had a secrete chanber. That car was identified as

M O. - 24. The tank and the platform were built in the

back seat and the front seat of the car. There were
three valves attached to the same and 35 litres of
nmet hyl al cohol i.e. the essence could be carried in the

said car. He gave a graphic description of mxture with
spirit which ultimately was sold. He specifically naned
A-20, A-22, A-23 and A-21 who were supervising the
m Xi ng. In his evidence he has also specifically
referred that he had seen M QO -24, the car, inporting
the essence i.e. the nethyl alcohol precisely two days
prior to the liquor tragedy. He has also naned A-16 and

anot her boy who were the occupants of the said car. He



al so suggested that he and the other enployees were
filling up the essence in 10 cans. The Hi gh Court has
referred to the further evidence on the part of this
witness that in the night at about 10.30 p.m the tanker
lorry cane with spirit and the said spirit was filled in
the syntex tank and cans. Those half filled cans were
then filled with the methyl alcohol neaning thereby it
was m xed. He then went on to depose that the enpl oyees
of A-4, nanely, A5 A6, A9 and A-10 canme there wth
three vehicles and essence and they m xed up the essence
with the spirit. He clainmed that in all 60 cans were
filled up and were dispatched in three <cars for
transporting to various places for sale. According to
hi m he canme to know about the Kall uvat haukkal tragedy on
21.10. 2000. On that day at about 7.30 p.m A-7 and 15
came and sl apped Vijayan for not properly mxing and A-7
then left the place telling them to destroy the
evi dence. According to him thereafter, what was left
in the syntex tank was poured in the river, un-used cans
were renoved and plastic covers were disposed of by
setting fire. A-7 had also taken adequate care to send
away the enployees for sonetinme and it was through him
that the witness cane to know that people had died by
drinking the spirit supplied by A-4 and his enployees

due to a mstake in mxing by A-20 and A-22.



32. Shri Radhakrishnan, |earned Senior Counsel very
seriously argued that even if the evidence of this
witness is entirely accepted, it does not suggest that
A-7 hinself mxed the nmethyl alcohol with the spirit
and, therefore, there could be no question of his being
booked under Section 57A of the Abkari Act. We have
al ready explained the real scope of Section 57A For
bei ng convicted under that Section, it is not necessary
that the person concerned nust hinself do the m xing.
It is obvious that A-7 was the boss. In fact PWS53
describes him as the boss. It is, therefore, obvious
that everything was done as per his command and if it
was so, then in order to be convicted under Section 57A,
the prosecution is not required to prove that A7
physically mxed the nethyl alcohol or the injurious
substance with the spirit. In our opinion, even if A-7
commanded his servants to mx up, he is equally guilty
under the Section. In fact illegally inporting ethyl
al cohol and m xing the sane with nethanol was a regular
trading activity on the part of A-7. The licences for
running the toddy shops was nerely a facade. He had
undoubtedly put a very tall bid for those |icences and
could not have afforded to continue nerely on the basis
of those 26 toddy shops. The H gh Court has rightly

referred to that part and we approve of the H gh Court’s



findings in that behalf. Therefore, he gave his
business a conplete new turn, that is, instead of
selling toddy through those outlets he started selling
al coholic drink prepared from ethyl al cohol and nethanol
and that illegally inported both and all this was going
on with the corrupt cooperation of those who could have
checked it. Therefore, it is a proved position fromthe
evi dence of PW53 that A-7 was the boss of the illega
trade. He got the nethanol inported and used his godown
whi ch he rightfully possessed on account of his licences
for 26 shops. Therefore, his know edge that nethano
was being mxed, the fact that he was running the
business along with his hirelings and the further fact
that he used to be present at the tine of the mxing are
properly proved by the prosecution with the aid of
testimony of PW53 and are enough for a finding about

Section 57A (1) (ii).

33. PWH53 very specifically deposed that on 19.10.2000
around m dnight mxing was done by A-20, 21, 22 and 23
and that nethanol was brought by A-16 in the Fiat car
with secrete chanbers and ethyl alcohol was brought by
PW48, K. Sivaram in a truck to the Pandaksal a godown.
There can be no doubt that PW53 was present there and

had seen this. Shr i Radhakri shnan tried to take



advantage of this evidence suggesting that it was A-20
to 23 who were actually mxing nethanol which was
delivered by the workers of A-4 from the godown in the
very sane night. Fromthis, Shri Radhakrishnan tried to
argue that it was not actually mxed by A-7. It was
clear that this mxing took place at Pandaksala godown
owned by A-7. Shri Radhakri shnan al so pointed out that
the H gh Court had held that the accused No.7 was |iable
to be convicted for offence under Section 57A (1) (ii).
It was also pointed out by him that the H gh Court had
observed that he could not be convicted under Section
57A (1) (i) and (iii). In short, the contention is that
since according to the evidence of PW53, A-7 had not
hinmself mxed or did not permt to be mxed noxious
subst ance endangering the human |life with any |iquor or
intoxicating drug A-7 could not be convicted for the

of fence under Section 57 A 1 (ii) also.

34. The argument is clearly fallacious. W have
already pointed out that it was not necessary that A7
had physically mxed the nethyl alcohol for his being
convi ct ed. It was actually done on his command and
within his know ege. His offence could also cone within
the definition on account of the other words of the

Section ‘or permts to be mxed . Wiile interpreting



these words, nanely, ‘whoever mixes or permts to be
m xed” the real inport of the words would have to be
taken into consideration and thereby if A-7 directed his
servants to mx nethanol with methyl alcohol that would
al so be covered within the scope of the words ‘m xes or
permts to be mxed in the Section. It has already
come in the evidence that all this mxing was done at
the instance of, wth the direction of and to the
know edge of the accused No.7. He was the king pin or
the main actor on whom t he huge business of |iquor trade
rested. It cannot, therefore, be said that the
convi ction under section 57A (1) (ii) was in any nanner
incorrect. O course that would be only and only if the
evi dence of PW53 along with other relevant w tnesses

held to be reliable.

35. There is no reason for us to discard the testinony
of PW53 which was read word to word before us by Shri
Radhakri shnan. W find that the evidence was nost
natural and was not shaken in any manner in his cross-
exam nati on. He has given a conplete graphic
description of what happened. He clainmed that he was
working with A-7 from March, 2000 in the godown and
before that he used to supply spirit in different places

for A-7. He gave the nanmes of persons working in the



Pandaksal a godown. He referred to nethanol as ‘essence
and pointed out that essence was added to the spirit
collected in syntax tank to nmake Kalapani and then it
used to be filled in the plastic vessels having capacity
of 35 litres. He pointed out that the spirit was poured
in the small syntax tanks and little toddy, water,
powder etc. were m xed and essence used to be added to
It and that substance and then it used to be filled in
the bottles. He gave graphically the details of the
operations and al so deposed that apart fromthe 26 toddy
shops, his boss was running 75 shops wthout |[icences
and it was a small scale industry. He asserted that it
is only the things supplied by the boss which are sold
in those shops. He asserted that when the essence was
mxed in the spirit the vitality would increase. He
al so described the role of Anil Kumar (A-16) who used to
bring essence and cone only on certain days in nonth
nostly on Thursdays. He also described the Fiat car and
the secret tank and pointed out that the essence brought
therein used to be filled in plastic vessels having
capacity of 35 litres through hose and by using hand
not or and essence used to be added to the spirit in the
tank and then the concoction used to be supplied for
sale. He spoke about the night when the whol e operation

took place and involved A-4, A-22 and A-21. He pointed



out that alcohol canme in the tanker at night. The
concoction was prepared by accused Vijayan, Suresh,
Monkuttan and Rasool. Three cars cane thereafter being
white Maruti Van, red Mruti car and Blue Maruti car.
After mxing, the cars were sent of. The said materi al
was taken to the dealers of A-7. He has also spoken as
to what happened on 21.10.2000 when accused Bal achandran
and A-7 cane and A-7 gave a beating to Vijayan asking
him as to how mxing was not properly done. He then
directed the whole remaining material to be poured into
the river and to destroy the cans. Accordingly, as per
the direction, the concoction in the Syntex tank was
poured in the river and the cans and the covers were
burnt and buried under the sand. He pointed out that
the essence mxed spirit was taken to the shed bel ongi ng
to A-7 Attukadavu. He spoke about the electronic
machi ne, hand machine and the process of filling the
concoction in the plastic cans. He pointed out that on
that day all the plastic covers were burnt by them A7
had also directed the wtness and the other servants to
remai n abscondi ng. In his cross-exam nation, he not
only identified A-7 but called him Boss and Annan, el der
brother. Sone irrelevant questions were put to him which
he answered suggesting that the property belonged to A-7

and the godown al so belonged to him and the m xi ng used



to be done there only.

36. We have seen the whole evidence very carefully.
Though he was subjected to |engthy cross-exam nation,
the main story about the mxing has not suffered any
dent . On the other hand, the operation of mxing was
expl ained again in the cross-exam nation. He owned up
that he hinself carried Kal apani on nunber of occasions
to the various shops of A-7. The evidence given by this
wi tness sounds truthful because he has not tried to
justify hinself nor has he nade any efforts to save
himsel f. Mbst of the cross-exam nation was stereotyped,
limting to the mnor omssions in his statenent under
Section 161 and 164 C.P.C. Even at the instance of the

ot her accused persons, nothing nuch has conme about in

his cross-exam nation. In his cross-exam nation by A-4,
he again explained the role of Anil Kumar who brought
met hanol and asserted the role played by A-4. In the

cross-exam nation by A-5 A-6, and A-1 also nerely sone
om ssions were  brought which were insignificant.
However, considering the whole evidence, this wtness is

credi tworthy.

37. Shri Radhakrishnan, however, pointed out that the
evidence of this witness is in the nature of evidence of

an acconplice and has to be red in the light of Section



133 and Section 114B of the Indian Evidence Act and that
he also reiterated the settled principles that an
acconplice rmust be tested wth respect to his
reliability and if he is unreliable his evidence cannot
be the basis of the prosecution case. Learned counsel
further argued that if the witness is found reliable
then his evidence nust be corroborated in material
particulars. Learned senior counsel relied on Shankar @
Gauri Shankar v. State of Tam | Nadu [1994 (4) SCC 478]
as also Ranpal Pithwa Rahidas v.State of Mharashtra
(1994)  Suppl . (2) SCC 73, nore particularly, I n
paragraphs 14 and 15 in the previous case and paragraph

9 inthe |atter case.

38. Shri Radhakrishnan further argued that the wtness
had stated that he was in good ternms with A-7 and that
he did not quarrel with A-7. This was suggested as a
strange conduct. He also pointed out that the wtness
had stated that he had acted under the instructions of
hi s boss. It is seen from the evidence that he was a
mnion of his boss i.e. A-7 and he answered that he gave
all the answers to the police as per the instructions
given to him by A7 there is nothing unnatural in it.
He was a very small fry as conpared to a mghty

busi nessman like A-7 and it was suggested by Shri



Radhakri shnan that his evidence did suggest that his
behavi our was strange. Shri Radhakrishnan insisted that
this witness was insisting that he had good relations
with A7 and yet he deposed against A-7 and this,
amounted to strange behaviour. Under the peculiar
circunstances of this case considering the position of
this wtness vis-a-vis A7, we do not think that this
anounts to a very strange behavi our on account of which
this witness should be stanped with as an unreliable
Wi t ness. Shri  Radhakri shnan pointed out that PW53 was
under the tutelage of the police from 20t Novenber and
was tutored by the police. H s Section 164 statenent
seens to have been recorded on 15t" January and Section
161 statenent was prior to that. Shri  Radhakri shnan
pointed out that both his statenents were clubbed
together and there he hinself admtted having commtted
the offence under the Abkari Act. Shri Radhakri shanam
therefore, argued that the police should have arrested
him but the police neither arrested him nor included him
in the array of accused. Instead the prosecution
planted him as a prosecution wtness. In that the
| earned counsel further argued that the prosecution did
not also resort to the procedure under section 306 for
claimng pardon for the witness nor did not prosecution

join himlater on as an accused under section 319 of the



Cr.P.C. The learned counsel further argued that the

police were very soft towards PW53 who was an accused

in two Abkari cases. He was also imediately granted
bail in those cases and, therefore, the prosecution had
acted it in an unfair manner. Learned senior counse

al so suggested that PW53 was on inimcal terns towards

A-7 and, therefore, his evidence wuld have to be

eval uated with caution. Shri  Radhakri shnan al so urged
t hat t here wer e nunmber of prevarications,
i nconsi stenci es, di screpanci es, i mprovenent s and

omssions in the testinony of PW53 which were
hi ghlighted by the |earned counsel. Utimately it was
argued that his wevidence was even not rmaterially

corrobor at ed.

39. Learned counsel also argued that the evidence of
PW53 could not materially prove ingredients of offence,
nanmely, mxes or permts to be m xes, under section 57A
(1) (1) at Pandaksala godown. Sudheer, PW60 was
described as a planted witness while Dennis A (PW61)
was said to be a chance w tness. It was also argued
that at the nost A-7 could have been convicted under
section 55 (a) (g) (h) (i) and 58 of the Abkari Act as
It was not proved that he had m xed or permtted to m X

met hanol with ethyl alcohol for selling the sane in the



mar ket . Shri Radhakri shnan al so argued that though the
burden of proof wunder Section 57A (5) was on the
accused, the prosecution has mserably failed to project
the case of Section57A (1) (i) and (ii) and the accused
has di scharged his burden under Section 55 by adverting

to the evidence in the case in hand.

40. Lastly, it was pointed that there was no question
of any conspiracy and even if there was any conspiracy
all the links in the conspiracy were snapped by A-13, 14
and 48. It was pointed out that in fact it was A-17 who
had placed the order for nethanol wth the chem ca
conpany and entrusted the two barrels of nethanol to A-
16 to inport the same to Keral a. However, A-17 stood
acqui tted. So also A-12, 13, 143 and 48 who were
all eged to have brought ethyl alcohol for mxing were
al so acquitted. Therefore, it was suggested that no
et hyl al cohol was brought at all and the nethanol was

al so not m xed nmuch |l ess at the instance of A-7.

41. Before we consider the other contentions which we
have referred to in the earlier paragraphs, we nust
first consider the argunent of Shri Radhakri shnan
regarding PW53 being an acconplice and the so-called
unfairness on the part of prosecution in not prosecuting

him or not proceeding under section 306 Cr.P.C The



| earned Counsel was vociferous in further suggesting
that the evidence of this wtness firstly 1is not
reliable as it is not corroborated in material
particulars as required under section 133 and 114 B of
the Indian Evidence Act. We have already pointed out
that his evidence was generally found to be reliable as
there is very little in his cross-exam nation which wl|
destroy his testinony or would even affect it in any
manner . In fact it was not our task, in the Suprene
Court to re-appreciate the evidence, particularly, when
both the Courts below have not only appreciated it but
have accepted the sane after thoroughly discussing the
intricacies and the snall little details of his
evi dence. However, we have done that exercise in the
light of the contention raised that this wtness was not
reliable and was not corroborat ed in mat eri al
particul ars. In fact there are very weighty
corroborations to the evidence of this witness. W nust
refer to the evidence of PWG60, Sudheer who is the
driver. He deposed that he got acquainted with A-16,
Ani | Kumar and he assured him of a job. It was at his
i nstance that he went to Husur and he was engaged to
drive the Fiat car which was to collect some material
from there to Chirayinkeezhu. He thus, went to

Chi rayankeezhu in the car having registration No. TM



8746. He referred to the secret chanber in that car and
t hrough his conversation with A-16, he also cane to know
that the material that he was carrying in the secret
chanber was poi son. He referred to the godown of A-7
which was 6-7 Kns. away from Atitingal Junction. He
also nmet A-7 and said that he used to pay the price of
the stuff and in his absence, Manikantan @ Kochani (A-4)
used to nmke the paynent. He referred to the |ast
Thursday when clained that he had brought the stuff to
Chi rayi nkeezhu and cane to know about the |iquor tragedy
on Sunday when he was in Husur. He has deposed that the
stuff which he brought on Thursday in the car was
unl oaded in A-7's godown and on that day A-7's workers
were there. This evidence is in conplete corroboration
of the evidence of PW53 in whose presence the car was
brought by A-16, Anil Kunar. He described that the
stuff which was purchased used to be filled in the
secret chanbers of the car and after the tragedy, he was

also told by A-16 to leave the place. The wi tness had

also identified A-7 and A-16 as also A-4, Kochani. He
also identified the Fiat car. It is to be noted that
when the sanples were taken from this car, it was
positive for nethanol. Shri Radhakri shnan al so did not

contest this position. Mst of his cross-examnation is

i rrel evant. Some irrelevant and inadm ssible questions



were also put to him in the cross-examnation in
relation to his statenent to the police. It was tried
to be suggested that the stuff that he had brought in
that car was not nethanol or poison. However, his
evidence on the whole establishes that he had net Ani

Kumar and was working for him Apart from A-7, there
was cross-exam nation at the instance of A-17, A-16 and
A-4. There wll be no question about A-17 since he has
al ready been acquitted. However, we do not find
anyt hing suspicious in the evidence of this witness even
In his cross-examnation of A-16 and A-4. This w tness
has been believed by the Trial Court and the appellate
Court and, in our opinion, the evidence of this wtness
provi des conplete corroboration to the evidence of PW
53. This is apart from the fact that there is another
pi ece of evidence which corroborates the evidence of PW
53 which is to be found in the evidence of K K Joshua,
PW 270. The description given by the Investigating
Oficer, K K Joshua on his searches of the places and,
nore particularly, of the places as described by PWS53
conmpletely tallies. These are also material particulars
which would lend support to the testinony of PW53.
Shri Joshua has given the graphic description of all the
pl aces where the activity of mxing used to go on. He

has al so spoken about all the six vehicles found on the



spot and sonme of which were wth fake registration
nunber . He has spoken about the search at Tabuk
I ndustries where a black can having capacity of 10
litres was found and on eastern side of that building
there was a platform build and near it punp sets and
hoses were also kept. He has referred to the liquid
whi ch was collected. He has also spoken about the
synthetic tank having capacity of five thousand litres
whi ch was kept on the platform He has also referred to
the synthetic tank with spirit found there. He had
taken sanmples D1 to D18 which were ultimtely found
with ethyl alcohol. He had also searched the toddy
godown in Ushus building which was on the southern side
of Ushus building at Pandaksal a. He has al so spoken
about the Pattarumadom house of A-7 at Kunthall oor where
also two underground cellars were found wherefrom al so
he collected sanples. He has also referred to
Chirayinkil where cans were recovered. On the whole
there are nunber of other corroborations to the evidence
of PW53. The Trial Court and the appellate Court have
referred to the said corroborations and have given a
finding that his evidence was materially corroborated in
material particul ars. In that view we need not take on
our sel ves t he t ask of referring to al | t he

corroborations. In paragraph 69 of the judgnment of the



appel late Court, the discussion has cone about the
evidence of this witness and we are satisfied by that.
The appellate Court has also discussed about the ill-
effects of nethanol and has recorded a finding that the
sanples taken from the place belonging to A-7, nore
particul arly, the syntax tanks, cans and ot her
equi pnents, it was found that there was ethyl alcohol
and nethanol. W are satisfied with the findings given
by the appellate court and the Trial Court and,

therefore, we accept the evidence of this wtness.

42. The argument raised was that this evidence could
not be taken into consideration and it would be
i nadm ssi ble because this wtness, though was an
acconplice he was neither granted pardon under Section
306 Cr.P.C. nor was he prosecuted and the prosecution
unfairly presented himas a witness for the prosecution.
The contention is clearly incorrect in view of the
decision of this Court in Laxm pat Choraria & Os. V.
State O Maharashtra [AIR 1968 SC 938]. Wile conmenting
on this aspect, Hi dayatullah, J. observed in paragraph
13 that there were nunber of decisions in the High
Courts in which the exanmi nation of one of the suspects

as the witness was not held to be legal and acconplice



evidence was received subject to safeguards as

adnm ssi bl e evidence in the case. The Court hel d:

“On the side of the State many cases were cited fromthe
High Courts in India in which the exam nation of one of

the suspects as a witness was not held to be illegal
and acconplice evidence was received subject to
saf eguar ds as adm ssible evidence in the case. I n

those cases, s. 342 of the Code and s. 5 of the Indian
Cat hs Act were considered and the word 'accused as
used in those sections was held to denote a person
actually on trial before a court and not a person who
coul d have been so tried. The w tness was, of course

treated as an acconplice. The evidence of such an
acconplice was received wth necessary caution in those
cases. These cases have all been nentioned in In re
Kandaswam  Gounder(2), and it is not necessary to refer
to them in detail here. The | eading cases are: Queen
Enperor v.Mna Puna (3), Banu Singh v. Enperor(4),
Keshav Vasudeo Kortikar v. Enperor(5 ) , Enpress v.
Durant (6) Akhoy Kumar Mookerjee v. Enperor(7), A V.
Joseph v. Enperor() Andum yan and others v. Crown(8),
Gal agher v. Enperor(10), and Enper or v. Har Prasad,
Bhar gava(11). In these cases (and several others cited
and, relied upon in then) it has been consistently held
that the evidence of an acconplice nay be read although
he coul d have been tried jointly with the accused. In
some of these cases the evidence was re-ceived although
the procedure of s. 337, Cimnal Procedure Code was
appl i cable but was not followed. It is not necessary to
deal with this question any further because the
consensus of opinion in India is that the conpetency of
an acconplice is not destroyed because he could have
been tried jointly with the accused but was not and was
I nstead nade to give evidence in the case. Section 5 of
the Indian GCaths Act and s. 342 of the Code of Crim nal
Procedure do not stand in the way of such a procedure.”

The Court finally observed:

“I't is not necessary to deal with this question any
further because the consensus of opinion in India iIs
that the conpetency of an acconplice is not destroyed
because he could have been tried jointly wth the
accused but was not and was instead nade to give
evidence in the case.”



The Court has al so observed in paragraph 11:

The position that enmerges is this : No pardon could be
tendered to Ethyl Whng because the pertinent provisions
did not apply. Nor could she be prevented from making a
disclosure, if she was so mnded. The prosecution was

not bound to prosecute her, if they thought t hat
her evi dence was necessary to br eak a snugagl ers'

ring. Ethyl Whng was protected by s. 132 (proviso)
of the Indian Evidence Act even if she gave evidence
incrimnating herself. She was a conpetent w tness
al though her evidence <could only be received wth
the caution necessary in all acconpl i ce evidence.

The expression 'crimnal proceeding’ in the exclusionary
clause of s. 5 of the Indian GCaths Act cannot be used
to widen the neaning of the word accused. The sane
expression is used in the proviso to S. 132 of the
I ndi an Evi dence Act and there it neans a crimnal
trial and not investigation. The same neaning must be
given to the exclusionary clause of s. 5 of the Indian
Caths Act to make it -conform to the provisions in pari
materia to be found in Ss. 342, 342A of the Code and s.
132 of the Indian Evidence Act. The expression is
al so  not rendered superfluous because if given the
nmeani ng accepted by us it limts, the operation of the

excl usi onary cl ause to crimnal prosecution as
opposed to investigations and civil proceedings.
It is to be noticed that although the English Crim nal
Evi dence Act, 1898, which (omtting the i mmat eri al
words) provides that "Every person charged with an
of fence...... shall be a conpetent wtness for the
defence at every stage of the proceedings" was not

I nterpreted as conferring a right on the prisoner of
giving evidence on his own Dbehalf before the grand
jury or in ot her wor ds, it received a limted
nmeani ng; see Queen v. Rhodes (1899) 1 B 77.”

This case would bring about the legal position that even
if the prosecution did not prosecute PW53 and used his
evidence only as an acconplice, it was perfectly | egal

The evidence of such wtness subject to the wusua

cauti on was admi ssi bl e evi dence. The contention of Shri



Radha Krishnnan that his evidence would be inadm ssible
because he was not granted pardon or he was not nade
accused would, thus, be of no consequence and is
rejected. In this backdrop, after considering the whole
material and the findings of the Trial Court and the
appel l ate Court, we have no hesitation to hold that the
Trial Court and the appellate Court were right in

convicting A-7.

43. At this juncture itself we nust also refer to the
Trial Court’s judgnent which has painstakingly dealt
with the huge evidence |led on behalf of the prosecution
against all the accused. W appreciate the efforts and
the interest shown by the Trial Court in carefully
anal yzing and appreciating the evidence of as many as
271 witnesses as also 1105 docunents and 291 materi al
obj ect s. Apart from the evidence of investigation
witness from the police departnent, several injured
W tnessed were exam ned who were injured on account of
drinking of the illicit liquor prepared and sold through
agencies of A-7. The other batch of the w tnesses are
the attesting witnesses to the mahazars, the inventories
and officers of the telephone departnment who were
exam ned to prove the tel ephone calls nade from various

tel ephones to the accused as also the accused persons



using the nobile phones. Oficers of the nobile
conpani es were al so exam ned. PWs-197 to 203, 216 and
218 were doctors who conducted the autopsy of the 31
unfortunate nen who died because of consunption of
spurious liquor. Oher doctors who treated the patients
and the doctors who issued the injury certificates were

al so exam ned. W& nust nention PW-233 and 253 who were

t he expert from forensic sci ence | abor at ory,
Thi ruvanant hapur am Oiginal accused No.27 turned
approver and was exam ned as PW173. Apart from these

persons, S. Anil Kumar (PW251), M Madhu (PW257),
Pramod Kumar (PW260) and PW-263 to 278 were nenbers of
the special investigating team As has al ready been
st at ed, 1101 docunents were proved including the
mahazars, investigation papers |ike inquest reports,
sei zure mahazars, account books, building tax assessnent
registers, room rent registers, nedical certificates,
chem cal analysis reports etc. We nust appreciate the
Hercul ean effort on the part of the investigating agency
for collecting the evidence as also the efforts shown by
the Sessions Judge. Anongst the material objects which
cane before the Court and were observed and comented
upon by it include the pouch filling machi ne, vessels,
synthetic cans, plastic cans, bottles etc. The Tri al

Cour t returned the finding that firstly it was



established by the prosecution that the deaths injuries
of the victinmse were caused because of consunption of
spurious liquor with nethyl alcohol. The Trial Court
further recorded a finding that nunber of the accused
persons sold the sane. The Sessions Judge has dealt
with the deaths of all the 31 persons and on the basis
of the inquest report as also the evidence of other
W tnesses canme to the conclusion that all these deaths
were caused due to the drinking of illicit |iquor m xed
with nethyl alcohol. The nedical certificates as also
the post-nortem reports have been neticulously dealt
with para-wise with the evidence of the w tness proving
such certificates as also the evidence of the doctors.
The Sessions Judge then went on to appreciate the
evidence of the relatives of those persons who | ost
their Ilives. The prosecution exam ned about 33
W t nesses on this question. The Sessions Judge went on
to accept the evidence of all these w tnesses regarding
the reason of the death of their kith and kin. On the
question of S. .32, Evidence Act the Trial court has
relied upon the judgnent of this Court in Rattan Singh
v. State of H nmachal Pradesh [1997 (4) SCC 161] as al so
Snt. Laxm v. Om Prakash [AIR 2001 SC 2383]. The
Sessi ons Judge al so di scussed the evidence of the few of

those witnesses who had actually consumed the spurious



| iquor and suffered injuries because of that. All these
W t nesses, nunber of which is substantial, deposed about
the ill-effects felt after drinking fromthe shops where
| i quor provided by A-7 and carried by the other accused
persons like A-4, A-8, A-25 and A-30, used to be sold

On the basis of these wtnesses and also on the basis of
the doctors who conducted the post-nortem the Trial
Court had no difficulty to arrive at the concl usion that
injuries suffered by persons including the accused as
al so the deaths were occasi oned because of the drinking
of the spurious and illicit |iquor. The Sessions Judge
ultimately gave a finding that it is only after drinking
the illicit liquor that the concerned persons devel oped

synptons characteristics of nethanol poisoning.

44. The Sessions judge went on to discuss the evidence
regarding the conspiracy of A7 with the other accused
persons. For ascertaining the role of A-7, the Sessions
Judge then referred to the evidence of A Mhan (PW
127), Deputy Director of Income Tax (Investigation) as
also the sworn statenents of A-7 to A-15 recorded on
14.10. 1999 under Section 131 of the Income Tax Act. The
Sessions Judge on the basis of all this volum nous
evi dence recorded the finding on the way the business of

A-7 was being managed. Hi s exami nation and the replies



given to the various questions were also considered by
the Sessions Judge wherein he admtted about |I|iquor
busi ness and his dealing wth the Incone Tax Depart nent
as al so the accounts, the huge profits that he made from
thi s busi ness. He also accepted that his two brothers
Sunil Dutt and Mirleedharan were his partners and that
the accounts were witten by Bal achandran (A-15). It
was an admtted position that A-7 was in this business
right from 1984 to 1991 which he continued for seven
years and thereby started again in 1997-1998 and that A-
7 conducted 16 shops and his brothers conducted 10
shops. After dealing with the evidence regarding the
accounts as also the various statements nmade in the
income tax enquiries, the Trial Court went on to
appreciate the other material regarding the purchase of
shops. The Sessions Judge has then given the conplete
finding regarding the business of A-7 and the other
accused. These accounts very significantly include the
nonies paid to the police officers of various ranks as
al so the excise officers and including. Al this was
indicated in the accounts in the code | anguage. The
i nternal arrangenents of the business with other accused
persons were also discussed and also the financial
aspects. He has al so discussed about he incrimnating

ci rcunst ances. Accused No.7 had enployed 33 sal esnen



and 18 toddy tapers who were nenbers of the Union.
According to the Sessions Judge these enployees used to
keep away from the business and would only receive
salary and allowances. Al the toddy collected used to
be kept in the godowns of A-7 which were raided by the
police officers. The Session Judge then in paragraph
220 of his judgnent has recorded a finding on the basis
of the docunents and the accounts that A-7 had
meticul ously managed his toddy business which was of
huge nagnitude. The Sessions Judge also recorded a
finding that A-7 made huge profits of over 9.5 crores
within a span of four nonths. By doing the toddy
busi ness al one he could not have earned even 1 per cent
of the bid amount of Rs.4 crores. The Sessions Judge
then dealt with the properties including the godowns
whi ch were raided and from where sanples were coll ected.
W have discussed regarding the properties in the
earlier part of the judgnment and so we need not repeat

t he sane.

45. The Sessions Judge as also referred to the materi al
objects found in sone of these properties and has al so
referred to the fact that nethanol was detected in the
vehicles found parked in this plot. Accused No.7 was

al so found to be frequent purchaser of polythene pouches



from the evidence of K 'S. Harish Kumar (PW264), C G
Perera (PW78) and Exhibit P-83 of nmahazar. Simlar is
the evidence of Peter Jacob (PWS81) referred by the
Sessi ons Judge. The Sessions Judge then referred to the
incrimnating articles seized from the very premses
occupied by A-7 analysis of which gave indication of
nature of his business. These prem ses include
Sreekrishna Tabuk Industries. After referring to various
sections, the Trial Court traced the role of A7 and
ot her accused persons like A-4. His vehicles were found
to be fitted wth additional spring leaves and it was
obvious that they were being used for carrying spurious
l'i quor. The Sessions Judge al so recorded Exhibit P-855
and 859 which were search lists and Exhibit P-860 which
Is the mahazar prepared by himin this regard. Sone of
the itenms seized by this search list showed traces of
met hyl al cohol. Exhibit P-861 was relied upon for this.
The Sessions Judge refuted the contention raised by the
counsel of A-7 that considering the scientific
properties of nethyl alcohol it was inpossible for them
to find the trace in sone of the vehicles or in the cans
etc. as they would have evaporated. For this, the
Sessions Judge relied on evidence of PW233, Sindhu,
Assistant Director of Forensic Science Laboratory who

had collected the trace evidence. Her assertion that



nmet hyl al cohol could be traced even after ten days could
not be shaken and was rightly accepted by the Sessions
Judge. Her evidence that nethyl alcohol was found in
the three ~chanbers fitted in the car beari ng
registration No. TMy 8748 cannot be assailed on any
count. Fromall this volum nous evidence ultimtely the
Sessi ons Judge cane to the conclusion that A-4, A-8, A
25, 30, and others were the close associates of accused
No.7 and were also involved in the illicit manufacture
and transport of arrack. The sessions Judge also held
that sone accused were involved in manufacture of the
illicit arrack. W have carefully gone through the
evidence referred to by the Sessions Judge and endorse

hi s judgnent.

46. We have deliberately referred to the judgnment in
details as one of the arguments by Shri Radhakrishnan
against the Hgh Court’'s judgnent was that the Hi gh
Court has dealt with the whole matter in a perfunctory
manner and that it has not considered the findings by
the Trial Court nor has the High Court dealt with the
main objections raised in their defence. W are
satisfied with the judgnent of the Trial Court insofar

as this accused is concerned and the H gh Court has



rightly confirmed the same. W accordingly dismss the

appeal filed by A-7.

47. We shall now consider the appeal filed by accused
No. 8, Vinod Kumar. He has been convicted for offences
under Sections 324, 326 and 328 of the |Indian Penal Code
as also for the offence under section 57 A (1) (ii) of
the Abkari Act and has been sentenced to undergo life
I nprisonment along with the fine of Rs.50,000/-. Has
al so been separately convicted under Section 57A (1) (1)
as al so under Section 55 (a) (i) and Section 58 of the
Abkari Act. His conviction insofar as offences under
Sections 302 and 57A (1) (iii) are concerned, the High
Court has set aside the sane. There is a specific
finding in respect of his conviction under Section 120B
IPC. The main evidence relied upon by the Courts bel ow
against this accused is PW257, M. M Midhu who
conducted search being search mahajar Exhibit P.135. It
is the contention of the prosecution that a search was
conducted of a house which was under construction at
that tinme and it belonged to A-8. It is clained that
plastic cans MO-32 and MO39 to 43 vehicles were found
in the prem ses. Exhibit P-782 which is the chem ca

anal ysis report suggests that traces of nethyl alcohol

and ethyl alcohol were detected in the cans as also in



the sanples taken from floor of the vehicles found
parked in the said prem ses. The prosecution has cone
out with a case that since his house was being
constructed, A-8 took a house in front of this house
nanmely, Roshini on rent. This house was al so searched
and Exhibit P-111 was executed whereby a nono bl ock punp
set and a telephone bill was recovered. Fake nunber
pl ates being MOs 83 to 86 were seized from the prem ses
under Exhibit P-191. Some of these nunber plates
related to some of the vehicles recovered from the
premses i.e. the plot where the house was being
constructed. Exhibit P-135 is the search mahazar and

report relied on in this regard.

48. It is to be understood that A-8 is the real brother
of A-7 and it is the contention of the prosecution that
A-8 was fully involved in the said business of illicit
| i qguor which was headed by his brother, A-7. The Hi gh
Court in paragraph 81 of its judgnment has held that the
evidence adduced by the prosecution sufficiently
established his conplicity in the crine. The H gh Court
has also relied on Section 58 A (5) of the Abkari Act
whi ch casts a burden on the accused to prove that he had
not mxed or permtted to be m xed any noxi ous substance

with the 1liquor. According to the H gh Court such



burden has not been discharged. It was tried to be
argued by Senior counsel Shri V. Gri that there is no
veracity to the evidence relating to the presence of
met hyl alcohol in the floors of the cars or in the
material objects found in the search on 30.10.2000.
Shri  Gri further strenuously asserted that even if
Exhibit P-135 and the testinony of PW257 and PW 253 are
accepted still the accused could not have been booked
for offence under section 57 A (1) (ii) of the Abkari
Act . He suggested that there is no evidence to show
that the accused had either mxed or permtted to be
m xed any noxi ous substance. The |earned Senior counsel
also argued that the accused nust hinmself know that
whatever is being mxed with the liquor is itself a
noxi ous substance which has the potential of endangering
the human life and it is only when he mxes it in spite
of the said know edge then alone the offence under
section 57A(1) (ii) could be established. The | earned
counsel was at pains to argue that there is nothing to
prove that A-8 had any such idea that nethanol is a
noxi ous substance. The |earned counsel then pointed out
that there is no direct witness to depose about the
steps taken by this accused for mxing nethyl alcohol
with ethyl alcohol or as the case may be toddy for

maki ng Kal apani . The |earned counsel further argued



that the evidence of PW53 is of no consequence as it
does not suggest that A-8 was aware of the mxing for
noxi ous substance |ike nethyl alcohol. He, therefore
urged that there is no evidence even renotely to connect
A-8 with the m xing of noxious substance. Rel ying on
the | anguage of Section 57 A(1l) (ii) it is the argunent
that it is only where the accused is a |licencee under
the Abkari Act and if any noxious substance is detected
from any sanple taken from any of the outlets operated
by him then alone the burden of proving that he had
neither mxed nor permtted to be mxed wll be that of
t he accused. However, in the case l|like the present
one there would have to be positive evidence to connect
the accused with the actual act of mxing. According to
the learned counsel, nerely because nethyl alcohol was
detected from the traces of evidence collected fromthe
cans and the cars which was seized on 30.10. 2000 that by
itself could not be sufficient to attract Section 58A(1)
(ii). It could only indicate the involvenent of the
accused in transportation of the noxious substance m xed
wi th ethyl alcohol. Learned counsel further contended
that the evidence regarding the tel ephone calls having
been made from the said nunber to the house or other
pl aces belonging to or under the control of A-7 which

the prosecution sought to prove by producing a tel ephone



bill in the nane of Shyamala Kumari was also of no
consequence. The | earned counsel argued that being the
younger brother of A-7 there is nothing wong if he nade
calls. The learned counsel further argued that the
prosecution has relied on the fact that the nunber
plates were recovered from a shed situated near
Pandaksal a godown actually belonged to sone of the
vehicles which were found in the house under
construction belonging to A-8. I't has been held by the
Courts below that the fact that |oose unattached nunber
plates were actually recovered from the godown and a
shed under the control of A-7 would show that A-8 was an
active participant in the business conducted by A-7 and
that he should, therefore, be treated as part of the
conspiracy allegedly hatched by A-7. However, the
| earned counsel pointed out that firstly, the disclosure
st at enent is inadm ssible and secondly, the said
di scovery was extrenely unnatural and artificial. The
counsel pointed out that even if the said recovery is to
the accepted it would be of no consequence insofar as
the of fence under Section 57A (1) (ii) is concerned. At
the nost, it would show that A-8 was a participant in
the business and for that A-8 could be booked for the
of fence under Section 55. However, it will be totally

insufficient for booking him for the offence under



section 57 A (1) (ii).

Lastly, the |earned counsel argued that there is no
clear finding for the conplicity under Section 120B,
I ndi an Penal Code. According to the learned senior
counsel the gist of crine though alleged has not been
proved at all and even if it is presuned that accused
knew t hat nethyl alcohol was being inported, it will be
too much to presune that he knew about the m xing of the
same with alcohol. The |earned counsel argued that the
agreenent for the conspiracy, as the case may be, has
not been proved at all and nerely because there is a
burden on the accused under Section 57A (5), that cannot
be used for proving offence under section 120B, |PC
The counsel then nmade extensive comments on the law laid
down in P.N.  Krishna Lal v. Govt. of Kerala [1995
suppl . (2) SCC 187]. H s whole stress was on paragraph
39 as al so paragraph 46. The | earned counsel pointed
out that a strictly literal interpretation of the rule
was not possible because it would virtually dispense
wi th any burden on the prosecution to prove the offence.
Leaned counsel argued that the initial burden of proving
al ways would lie on the prosecution which should suggest

the involvenent of the accused in mxing of the noxious



subst ance. It is only then that it will be the burden

of the accused to prove ot herw se.

49. We shall now consider all these contentions in the
light of the findings by the Trial Court and the
appel l ate Court. We have already considered the nature
of burden of proof on the prosecution as also on the
defence in the wearlier part of the judgnment while
considering the case of A-7. The question of said
burden has been discussed thoroughly in Krishna Lal’s
case (cited supra). There can be no dispute that the
prosecution has the initial burden to suggest that the
accused person was involved in the business of illicit
liquor and that he knew the nature thereof. It is only
then that the burden would shift to the accused to prove
that he had no nmeans to know about the nature of the
business or the fact that the Iiquor was being m xed
wi th noxi ous substance I|ike nethanol. Now here in the
present case, the accused is the real brother of A-7 and
there are nunber of other circunstances to suggest that
he was actively engaged in the business. The H gh Court
as also the Trial Court thoroughly discussed and
considered the evidence and all the circunstances
t herein. In fact in the light of these concurrent

findings, we need not discuss the whole evidence.



However, it is clear from the evidence of discovery
regarding the fake nunber plates that accused No.8 was
neck deep into the business of spurious |iquor. He was
an active nenber in carrying the said spurious |iquor
and the fact that a vehicle under his possession found
from his premses had the trace of nethanol s
sufficient to hold that he had the necessary know edge
that nethanol played a major part in the business which
was headed by his real brother A-7 and in which he was
an active partner. The contentions raised by Shri Gri
that he may at the nost be booked for transporting the
spurious liquor is also not correct because if that is
established then his active participation in the
business also cones to the forefront. Thereby his
know edge that the |iquor was being mxed w th nethanol
has also to be presuned. There was no necessity for
keeping the fake unattached nunber plates in his
prem ses and the whole objective is clear of shielding
the cars by attaching fake nunber plates to them I n
paragraph 80, the H gh Court thoroughly discussed about
vehicle PYOL M 2464 which was sold by PW68, S
Vasudevan and was found in the possession of this
accused. The H gh Court has also discussed about the
transaction of his house, nanely, Roshini which was in

front of the half built house where obnoxious |iquor



trade was going on. He had also taken a good care to
un-aut hori zedly obtain the tel ephone nunber 620069 from
Shyamal a Kurmari, PW73. It has referred to the evidence
of PW260, Pranmbd Kumar who had proved the recovery
mahazar Exhibit P-191. The evidence of PWG68, S.
Vasudevan was also referred to by him He al so urged
that the house did not belong to A-8. We have al ready
referred to the circunstance that A-8 had taken a house
right in front of the aforenentioned half built house
and it was at his instance that the real nunber plates
of the car which had the traces of nethanol were found.
W, therefore, find no reason to discard the evidence of

thi s discovery.

50. As if this was not sufficient according to PWA49,
S. Shiju, who was the driver of A8, liquor would be
brought from the house of A7 in the maruti car to be
carried to the places such as Adoor, Ezhukone and
Pat hanapur am It is this witness who established the
nexus of A-8 with the two cars PYO1l M 2464 and PYO1l N
1014, M 41 and 43, respectively. Therefore, it is
obvious that this accused was engaged in the business of
manuf acture, storing, sale and supply of illicit liquor
along with A-7 which resulted in liquor tragedy. It is

obvious that this accused was well aware of the nature



of the business as he was thoroughly into it.
Therefore, the offence under section 57A (1) (i) and
(ii) as also the other offences under Sections 324, 326
and 328 read with Section 34, |IPC have been rightly held
proved against him W are not inpressed with the
argunent of Shri Gri that the discovery was unnatural
and was farcical since both the Courts have held the
said discovery to have been proved. Agai n his frequent
calls to his brother would cut both ways and would al so
show that he was actively involved in the business. As
we have already shown from our earlier discussion that
it is not necessary that the accused had to mx or
permt to be mxed the noxious substance hinself. He
coul d be booked on the sane basis as A-7 has been booked
by us on the sane |ogic. Again we are not prepared to
accept the argument of Shri Gri that A-8 had no idea
that nmethanol is a noxious substance. If a huge
busi ness was going on and nethanol was being inported
along with ethyl alcohol in huge quantity and if the car
whi ch brought the nethanol was in his possession and
further if the methanol is established to be a noxious
substance, it would be a travesty to hold that A-8 did
not know that nethanol was obnoxi ous substance. It is
also well established that this accused could be

convicted with the aid of Section 120B, |IPC and al so



i ndependently of the offence under Section 57 A (1) (ii)
as he was not only the part of the business but had
actively taken part in it. That by itself is sufficient
to hold that he had the know edge about the m xing of
the ethyl alcohol wth the noxious substance Iike
met hanol and in spite of it,continued. Hi s offence

¢

woul d be covered fully in the phraseology ‘or permits to

be m xed’. W accordingly, confirmhis conviction.

51. Shri Gri suggested that the chem cal analyzer
report was not put to the accused and took us through
the exam nation of the accused. In fact vide the
question nunbers 51, 63, 131, 141,143, 219, 220, 221,
224, 263, 691, 692, 706 and 709 and, nore particularly,
question No. 624 al | ci rcunst ances regar di ng
incrimnating circunstances have been put to this
Wi t ness. Therefore, this argument of Shri Gri has to

be rejected.

52. Lastly, Shri Gri also argued about the sentence
and contended that at the nobst this accused could be
booked for the offence under section 55 (g) and (h).
There can be no doubt that he can be booked for those
of fences, however, in our opinion, the Trial Court and
the appellate Court have not conmtted any illegality in

booking him under section 57A (1) (1) al so.



Consi dering the nunmber of deaths caused on account of
the business in which this accused was neck deep, we do
not think that any |leniency can be shown. We

accordingly dismss the appeal of A-8.

53. This takes us to the case of A-4, who is another
brother of A-7 and A-8. In fact the part played by A-4,
Mani kantan @ Kochani is not |ess than the part played by
A-8, if not nore. His connection with the business and
A-7 is deposed by A Raju (PW40), an auto rickshaw
driver who had seen A-4 conming out of the house of A-1
in ared maruti car. H s business connections have been
deposed to by MM Ibrahim (PW65) and it is proved from
the evidence of PW37 that he also arranged for the
finance of Rs. 30 lakhs at the instance of A-1. He was
also identified by S. Dharmapalan (PW36) as a person
going to the house of A-1 with spirit in car. It is
very inportant to note here that appeal by A-1 has
abated on account of her death. It was A-1, who was the
retail distributor of 1iquor. Al l egedly her shop was
for sale of toddy but it has cone in evidence that
| iquor used to be supplied from her house. Few i njured
W t nesses have been exam ned who were the custoners of
liquor saying that on the fateful day the liquor tested

a little different. PW53 in his evidence specifically



i nvolved this accused suggesting that the nethanol was
first brought in the plastic vessels and then mxed wth
spirit kept in the tank and thereafter it was supplied
for sale. He specifically stated that this was done
under the |eadership of A-4 along with few others. He
has specifically deposed that on the fateful day, MXR4
car canme to the godown of A-7 between 10 to 11 O cl ock
in the norning and that was being driven by Anil Kumar
A-16. He further deposed that the essence i.e. nethanol
was filled in 10 plastic vessels and they were kept
i nside the godown. At that time, probably ethyl alcoho
had not cone and it was told to them that spirit |oad
woul d come. He further deposed that the tanker of ethyl
al cohol canme at about 11 O clock in the night, the
driver of which was Shakthi from Tam | Nadu. It was
then m xed by the workers of A-4 with the ethyl alcohol

He then suggested that the liquor was then dispatched in
three vehicles to the dealers at Attukadavu and
Pul i mut t ukadavu. Even after the tragedy happened, he
deposed about the operations to destroy the spurious
l'i quor. In the cross exam nation at the instance of
this accused, beyond putting an innocuous suggestion
that he was telling lies, there was nothing nuch. The
accused was tried to be painted as the chief |ink of

Kayankul am | obby to which he specifically answered that



it was Anil Kumar who used to do the sane. This accused
was al so involved by V. Hari kumar (PW167) who al so knew
this accused along with four other accused persons who
were the driver of A-4. According to this wtness, they
used to purchase flowers to put in their cars. S.
Vasudeven (PW68) who 1is the vehicle broker also
recogni zed A-4, A-7 and A-8 and deposed that he had
effected sale of the car to A-8 and arranged two cars
for the manager of A-7. However, the noney for all this
was provided by A-4. The High Court has also referred
to the evidence of T. Shyjan (PW173) an acconplice to
show the involvenent of A-4. Even Usha (PW62) spoke
about the adjacent building being rented out in the nane
of A-4. The search list Exhibit P-112 which was proved
and produced by PW270, various articles were seized and
sanpl es collected showed the ethyl alcohol and nethyl
al cohol which fact got proved by Exhibit P-782. These
objects were MO 26 four blue cans and MO 27, 12 white
cans. He along with his brother raised loans from
Chirayinkil Service Cooperative Society, obviously for
running the business along with A-7. He stood as a
guarantor for A-7. Exhibits P-74 (d) (e) (f) (g) (h)
were proved for that purpose. The H gh Court has
di scussed about his house properties from where nunber

of cans were seized. It has also cone in the evidence



that the sanples collected from the floor of these
bui | di ngs showed the presence of nethanol. Thus, it is
clear that this wtness was thoroughly in the business
i ke his brothers A-7 and A-8. It is, therefore, clear
that this was nothing but a conspiracy to run a patently
i1l egal business along with his two brothers and others.
It was argued by Shri Dave that the case against this
appel l ant stands on the sane footing as A-5 and A-11
and, therefore, he deserved to be given the sane
puni shrent . W do not agree. A-5 and A-11 along with
A-6 and A-10 are proved to have physically transported
the m xed substance to various places. However, they
are not the persons who took active part in the business
as its proprietors as A-4 did. In fact A-4 was at the
helm of the affairs unlike those accused who nerely
transported the liquor. The case of A-4, therefore, is
quite different. It was argued that he hinself had not
transported the noxious substance which was done by A-
15. That nay not be so, but he was practically managi ng
the whol e show It has rightly been held by the Trial
Court and the appellate court that A-5 was a worker of
A-4 and took active part in the transportation of
net hanol . W do not accept the argunent of Shri Dave
that his case was conparable to that of A-5 and such a

contention has rightly not been accepted by the trial



and the appellate Court. H's involvenment in the
business is so deep that it was clear that he was a
conspirator and it was in pursuance of conspiracy that
the whol e |iquor business which essentially involved the
m xing of nethanol wth the ethyl alcohol was being
conducted. Shri Dave tried to dub the evidence of PWS53
as a general evidence which argunment does not inpress
us. We have already commented upon the evidence of PW

53.

54. Shri Dave then dubbed Section 57A as a draconian
pi ece of |egislation. Relyi ng on the |anguage of the
whol e section, Shri Dave contended I|ike the other
| earned counsels that the act of mxing the noxious
substance has to be proved for bei ng puni shed under
this section. W have already commented upon the real
i mport of Section 57A of the Abkari Act. The | anguage
of Section 57 A (1) is w de enough as we have already
commented in the earlier part of the judgnent and A-4
will fit in the broad | anguage. Shri Dave argued that
the section does not wuse the word ‘know edge’ or
‘“knowi ngly’. He also argued that nens rea to be read in
all the offences unless the |egislature has expressly or
by necessary inplications excluded nens rea as the

i ngredi ent of offence. Readi ng the | anguage of Section



57 A (1) as it is, it is nore than proved that all these
accused persons entered into a conspiracy to do the
illegal liquor business and in order to succeed in their
busi ness, took recourse to mxing methanol wth ethyl
al cohol and brought out a new type of spurious |iquor.
In order to increase the potency of the drink and in
order to probably give taste, they m xed the nethanol.
Once ethyl alcohol is proved to be a noxious drug, if
they are found to be mxing or permtting mXxing
met hanol with ethyl alcohol then the offence would be
conpl ete whether they had the know edge regarding the
qualities of nethanol or not. That is apart from the
fact that in this case itself to say that the accused
did not know about the properties of nethanol would be
W ong. If that had been so they would not have been
runni ng between Hosur and Kerala to bring nethanol in
the cars which had fake registration nunbers and secrete
chanbers. As many as 7 reported decisions were relied
upon by Shri Dave for the question of nmens rea. W have
not hi ng against the principles laid down thereunder but
we nust point out that in none of the seven cases relied
upon by the learned counsel the case related to an
offence like Section 57 A (1). The whole discussion on
mens rea, therefore, 1is of no consequence. The

foll owi ng cases were relied on:



1) LimChin Ak v. Reginam[1963] 1 Al ER 223

2) State of Maharashtra v. Mayer Hans George, 1965 (1)
SCR 123

3) Sweet v. Parsley [1969] 1 Al Er 347

4) State of Gujarat v. Acharya D. Pandey & O's. (1970)
3 SCC 183

5) Sanjay Dutt v. State Through CBlI (1994) 5 SCC 410

6) Kal pnath Rai v. State (through CBlI) (1997) 8 SCC
732

7) B (a mnor) v. Drector of Public Prosecutions
[2000] 1 Al 833

55. There can be no question about the absence of
conspiracy. The whole business itself was a conspiracy.
It may not be the <conspiracy to mx the noxious
substance but the fact of the matter is that in order to
succeed in the business which itself was a conspiracy
they mxed or allowed to be mxed nethanol and used it
so freely that ultimately 31 persons lost their Iives.
W are not at all inpressed by the argunent regarding
know edge. Shri Dave also referred to the case of P.N
Krishna Lal (cited supra). The argunment was that if
Section 57A (v) is to be worked out in its Iliteral
manner then it is the defence which would lead the
evi dence of disproving. The argument is clearly
incorrect. W have already explained the responsibility

on the prosecution in the earlier part of the judgnent.



In our view, in this case the prosecution has discharged
its primary burden. The accused persons, nor e
particularly, these three brothers have not offered any
evi dence so as to discharge the burden put against them
under section 57A (1) (v). In this case the prosecution
has clearly proved that there was a noxious substance
which was likely to endanger the human Ilife. Secondl vy,
they have proved that substance was m xed, permtted to
be m xed and was being regularly mxed with |liquor. They
have thirdly proved that the persons mxing had the
know edge that nethanol was a dangerous substance that
aspect would be clear from the fact that after the
tragedy A-7 went and punished his servants and
renonstrated them for ‘not properly’ mxing nethanol
with ethyl alcohol. Lastly, it is proved that as a
result of mxing of nethanol with the liquor and as a
result of consumng such |iquor as many as 31 persons
lost their lives and nunber of others suffered grievous
injuries. W reject the argunent of Shri Dave that the
initial burden was not proved by the prosecution which
we confirm the finding of conviction and sentence as
i nposed agai nst A-4. We accordingly dismiss the

appeal filed by A-4.



56. This takes us to the SLP (Crl.) 842 of 2006 of A-25
represented by senior Counsel Shri Shekhar in which we
have granted |eave to appeal. The argunent of | earned
seni or counsel was alnost on the sanme lines with that of
Shri  Dave and Shri Gri insofar as the contentions
regardi ng the burden of proof and the interpretation of
Section 57 A (1) were concerned. It is well proved by
the prosecution that this A-25 was a mgjor link used to
purchase liquor from A-4 and he was the one to used to
distribute the sane. Learned counsel argued that this
accused had no control over this business and he was
nmerely transporting the spurious |iquor and, therefore,

he shoul d have been booked under section 57 A (1) (iii).

A-25 was selling liquor in retail through A-32, A-35
etc. A-25 and A-10 were the enpl oyees of A-4 who were
supplying the liquor to A-21. Thus, he was getting the
readymade |iquor. As  per the evidence of P.
Thul aseedharan (PW131), because of the liquor sold to
his father on 21.10.2000 at 11 pm that his father was
admtted in the hospital. Nanme of the father is Pachan.
In fact, as per the evidence of PW131l, he was told by
his father that he had consunmed little from the |iquor
entrusted to himby A-24 for sale. Thereafter, he felt

headache and abdom nal pain. The prosecution suggests



that |ater on he died. As per the evidence of P. Ranu
(PW163), his father used to drink the liquor supplied
by A-25 and he had also seen on the fateful day, his
father consum ng al cohol supplied by A-25. Thus, his
father who died was hinself a further supplier of the
drink, which was used to be supplied by A-25. The
liquor sold on that day tasted differently, which was
the evidence of M Ponappan (PW133). He had, however,
purchased the liquor from A-32. \Wen he enquired about
the reason, he was told that it was Iliquor of A7
brought through A-25. Evi dence of T. Chandrasekhara
Babu (PW146) is also to the sanme tune. PW173 is
another witness who is an acconplice. He clained to
have known A-25. He was used to be given a canister
whenever he becane indebted. He used to sell 35 litres
of liquor in that canister. Thus, it is established
that A-25 used to take the |iquor manufactured by A-7
and the sane used to be supplied to him by A-4 and the
same was distributed by him further. Qoviously, this
Wi tness used to sell the liquor supplied by A-25 at a
hi gher price of Rs.20/- per litre and he purchased the
liquor from A-25 twice or thrice in a week. It was for
the last tinme that he purchased the liquor from A-25 on
20.10.2000 as he told that he waited near Pallikkal

tenple near mlnma booth and after 10 or 15 mnutes, A-5



and A-25 came there in a blue Miruti Car and five
canisters of liquor were unloaded there. It was
di stributed anongst A-24, A-6, A-29 and A-28. It was A-
25 who asked A-32 to destroy the balance of |iquor after
the tragedy. The prosecution alleged, as the H gh Court
has noted, that he absconded and he was arrested from
K.SSRT.C. Bus stand on 11.12.2000. The Trial Court
t horoughly discussed his evidence. It was contended
before the Trial Court that evidence of PW173 could not
be accepted as he was given pardon only towards the fag
end of the case. The Trial Court and the H gh Court have
found nothing wong wth the grant of pardon under
Sections 306 and 307 of the C.P.C. The Trial Court has
correctly appreciated the legal position that evidence
of PW173 could not be accepted unless it S
corroborated by other witnesses. A finding is recorded
that the evidence of PW173 was corroborated by PW- 131,
133 and 163 insofar as the role played by A-25 is
concer ned. Thus, the sale on the part of A-25 and his
active participation in the business run by A-4 and A7
was clearly brought out. He was convicted for the
of fence under Sections 57A(2)(i) and was heavily fined
for Rs.50,000/-, Rs.25,000/- and Rs.2 |akhs on different
counts including Section 55(a)(i) as also under Section

58 of the Abkari Act. He was, thus, in a position for



distributors and it has cone out in the evidence that
the liquor sold by sub-distributors killed nunber of
persons. The sub-distributors were none, but A-37, A-35
and A-41. It was the chain of distribution of |iquor
m xed with nethyl alcohol. It is obvious that he was in
possessi on of the poisoned |iquor and does not seem to
have taken care that it was not mxed wth nmethyl
al cohol . It was urged by the |earned counsel appearing
that there was no evidence on record to suggest that A-
25 had anything to do with the m xing of the nethylene
with the |iquor. It was suggested that he had no
control over the operation and he was a nere distributor
and sold the liquor as he received from A-4. There is
no doubt that this accused was acquitted of the offence
under Section 120B, IPC by the Trial Court and there is
no appeal against it. The conviction of this accused is
for offence punishable under Section 57A(2) and on that
account, he has been awarded I|ife inprisonnent. Shri
V. Shekhar, |earned senior counsel contended that since
this witness was not a conspirator and had nothing to do
with the business of A-7 and was nerely a distributor

the sentence of Ilife inprisonment is excessive. As
against this, |earned senior counsel appearing on behalf
of the State contended that this accused cannot escape

the conviction under Section 57A(2). The |earned senior



counsel wurged that if this accused was selling the
liquor, then it was for him to take the reasonable
precaution to see that the liquor that he sells is not
mxed with toxic substance. There can be no dispute
that this witness had no control over the business run
by A-7 and, therefore, he was rightly acquitted for the
of fence under Section 120B, IPC i.e. conspi racy.
However, it cannot be said that his conviction under
Section 57A(2) is incorrect on that count. W also find
fromthe evidence of P.S. John (PW252) that there was a
search in the house of this accused on 23.10.2010 vide
Exhibit P-803 and a bottle was seized which was m xed
with ethyl and nethyl. This was substantiated by
Chem cal Analysis Report (Exhibit P-784). He was al so
in possession of pure nethyl al cohol , which is
substantiated by Exhibit P-417, a disclosure nade by him
to MG WMnilal (PW269) as per Exhibit P-1019. Even
this was found to be nethyl alcohol. Once this fact
regardi ng the possession of nethyl alcohol is proved, A-
25 cannot argue that the possession of nethyl alcohol
was only incidental. There is no reason for keeping
nmet hyl al cohol with him After all, he was not going to
use it as a deodorant or perfume. This may suggest that
he had a hand in m xing the alcohol with nethyl alcohol,

but there is no evidence for that and he has not been



convicted for the offence under Section 57A(1). The
words “omts to take reasonabl e precaution” would cast a
duty on himto see that the liquor that he sells is not
m xed wi th poisonous substance. Agai n, under sub-
Section (5) of Section 57A, he was bound to prove that
he had taken reasonable precaution, as contenplated in
sub- Section (2). There is no evidence to the contrary
nor has the accused di scharged his burden in any manner.
In our opinion, therefore, his conviction for offence
puni shabl e under Section 57A(2) is justified. However,
we agree with Shri V. Shekhar, |earned senior counsel,
who suggests that he should not be punished with life
| mpri sonment . W find that this accused is convicted
for offence punishable under Section 55 as also under
Section 58, the maxi mum puni shnment for which Section is
10 years and that he has already undergone nore than 10
years of inprisonnent. The statenent nade by the
| earned senior counsel that the accused had undergone
nore than 10 years of inprisonnent was not seriously
controvert ed. In our view, therefore, this accused
shoul d have been dealt with not at par with A-7, A-4 and
A-8 at least insofar as the punishnent is concerned.
Ve, t heref ore, deem it fit while <confirmng his
conviction for the other offences and the sentences

t her ef or to bring down the sentence from life



i mprisonment to what is undergone by him (relying on the
statenent made by the |earned senior counsel that the
accused has under gone nore than 10 years of
I mpri sonment). Insofar as the punishnment of fine is
concerned, we do not interfere and confirm the sentence

of fines.

57. W accordingly dismss his appeal with the

nodi fication in the sentence as i ndicat ed.

58. This takes us to the Crimnal Appeal No. 1531 of
2005 filed by A-30. H's case nore or the less is
identical with Suresh (A-25). As per the prosecution
version, this accused had filled the l|iquor supplied by
A-4 through A-5 and A-10 in covers and on the fateful
ni ght on 20.10.2000, he carried the same in Car bearing
regi stration No. PTO1M 8122 to the residence of A-39 and
she, in turn, sold the sane to the custoners. It is
ironical that A-39 herself also consuned |iquor and
died, so also one Soman Pilai and several others had
sustai ned injuries. The evidence of PW153 is clear
enough, who conplained that the |iquor was found to be
stronger and when he asked what the matter was, it was
pressed by A-39 that the liquor was supplied by A-30.
In fact, as per the evidence of a. CGopi (PW153), he had

hi nself found A-30 bringing the liquor. Simlar is the



evidence of N Prasad (PW154) who felt wuneasy after
drinking the liquor at 12 in the noon on 20.10.2000. He
was required to be hospitalized. Even he has deposed
that A-39 used to sell the liquor which was supplied to
her by A-30 and A-31. He has also seen the |iquor being
suppl i ed. In fact, he also spoke about the happenings
on 20.10. 2000. G Raghavan Pillai (PW164), the father
of A-39 had also consunmed the liquor and he also
suf f ered. He al so established the connection of A-30.
Thus, there is enough evidence to establish that on the
fateful day, A-30 acconpanied by A-31 supplied three
bundl es of covers, each having 100 covers. He has nmde
a disclosure statenment that alcohol was poured in the
closet of a latrine recently constructed on the eastern
side of the Senior Othodox Church. The liquid in this
cl oset which was having snell of |iquor was collected
and it was established that it contai ned nethyl alcohol.
MO 256 is the sanple while Exhibit P1001 is the
chem cal analysis report. One Badaruddin (PW172) also
spoke about the role played by A-30 who purchased the
new car under hire purchase agreenent. This was none
el se but car bearing registration No. PTO1M 8122. He
al so discovered a sealing machine from the residence of
one Sukumaran (PW181). MO 97 was that sealing

machi ne, which seizure was proved by S. Bhaskaran (PW



175). This accused offered hinself as a defence wtness
and admtted therein that the car was owned by him and
since there was default in paynent of the hire purchase
install nents, the car was seized by the financer. It is
found by the H gh Court that his house was near to
Senior Othodox Church near to rubber plantation. He
claimed that he was nmade accused because of the
political enmty. There can be no dispute that there is
enough evidence to show that A-30 was involved in the
procurenent of liquor from A-4. He then packed it in
the covers and supplied to A-39. The H gh Court has not
found him guilty under Section 304 or Section 307, |PC
Instead, the Hi gh Court has booked him for offence under
Section b57A(2)(ii), Section 55(a), (h) and (i) and
Section 58 of the Abkari Act. Ms. Malini, |earned
counsel very earnestly urged that his conviction should
not be maintai ned under Section 57A(2)(ii) as he did not
have know edge and he was not concerned wth the
preparation of the spurious |iquor. W reject the
contention on the sanme reasoning that we have given for
rejecting the simlar contentions raised on behalf of A-
25. The role played by both is alnpst the sane. e
also reject the contention raised that he could have
been booked only under Sections 55(a), (h) and (i) and

al so under Section 58. The | earned counsel has also



prayed for | eniency. For the sane reasons that we have
given in respect of A-25 w take the sane view in
respect of this accused also. The |earned counsel nmade
a statement that this accused was also behind the bars
for nore than 10 vyears, which contention was not

seriously disputed by Shri J.C. Qupta, |earned counsel

appearing on behalf of the Governnent. We, therefore
set aside his life inprisonment and bring down the
sentence to what has been undergone. W accordingly

dism ss the appeal filed by A-30 with the nodification

in the sentence as indi cated.

59. Before we part with this case, we nust note sone
very disturbing facts which have been revealed from the
vol um nous evidence by the prosecution. Here was a
person who was unabashedly running his enpire of
spurious liquor trade and for that purpose had purchased
politicians including the public representatives, police
officers and other officers belonging to the Excise
Depart nment . The trade was goi ng unabat ed.
Unfortunately, it is the elite of the society or the
“haves” of the society who never purchase this kind of
spurious liquor for the obvious reasons. It is only the
poor section of the society which becones the prey of

such obnoxious trade and ultimately suffers. As many as



31 persons have lost their lives, about 5 or nore
persons have l|lost their eye-site forever and several
others have suffered in their health on account of the
injuries caused to them It is only by an accident that
the m xing was not done properly on the fateful day in
the sense that the liquor mxed did prove to be fatal or
injurious. But that does not nean when it was m xed on
other day for nonths together that it was not injurious.
The use of nethanol was a dangerous proposition. It
only shows that the human avarice could create hell in
God’s own country Kerala. W are not only perturbed by
t he enornmousness of the tragedy but the enornousness of
the liquor trade run by A-7 and that was under the so-
called vigilant eyes of those who had duty to stop it.
The avarice is not only on the part of the accused
persons, but also on the part of those who benefit from
this horrible business. Though 10 years have passed,
the reverberations of this grin tragedy have not becone
silent. W hope and expect that the Kerala Governnent
takes up this 1issue and takes definite steps for
overhauling the system W are worried about the rotten
system that allowed such trade not only to continue, but
to thrive. It Wil | be, t her ef ore, for t he
adm nistrators and the Government to take positive

steps, firstly, to overhaul the system by weeding out



the corrupts by punishing those who are responsible for
the whol e system | ooki ng si deways. W do not know as to
whet her such an exercise is taken up, but if it has not
been taken up the governnent is directed to take such
steps. W do not think that the things would cone under
control unless such exercise is taken, so as to save the

poor man from such ghastly disaster

60. Again before parting, we appreciate the assistance
that we have had from all the defence counsel as also
from Shri A. Sharan and Shri J.C. CQupta, |earned Senior
Counsel, who appeared for the prosecution. W nust make
a special reference to the assistance that the Court got
from Shri Mhan Raj, Assistant to the Special Public
Prosecutor before the trial Court, who, at our request,
spared his substantial time and |abour for assisting

this Court. W dispose of all the appeal s accordingly.

[ Cyriac Joseph]
New Del hi ;

April 4, 2011



JUDGMENT



JUDGMENT



