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ACT:

I ncome-tax-Penalty for failure to pay tax-Appeal wthin
time-Tax due paid after the period of Limtation--Appeal if
barred Indian Incone-tax Act, 1922 (11 O 1922), ss. 30,
sub-ss. (1) and (2), 46(1).

HEADNOTE:
Agai nst an order inposing penalty under s. 46(1) of the
Indian Income-tax Act on account of failure to pay an

instal ment of Income-tax, an appeal was preferred. Though
the nenorandum of appeal was presented with the period of
[imtation, the tax was paid after the period of Ilimtation

prescribed for presenting the appeal had expired.

Hel d, that the expression " No appeal shall lie in the
proviso to S. 30(2) of the Indian lncome-tax Act neans that
the appeal cannot be held to be properly filed until the tax
is paid, and not that no menorandum of appeal nmay  be
pr esent ed.

The effect of proviso to s. 30, sub-s. (1) read with ~“sub-s:
(2) of the Act is that the appeal will be deened to be filed
on the date when the tax due is paid and the question  wll
then have to be decided whether there is sufficient cause
for condonation of del ay.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 451 of '1960.
Appeal fromthe judgnment and order dated Septenber 18, 1957,
of the Bonbay High Court in I.T.R No. 8 of 1957.

K. N. Raj agopal Sastri and D. GQGupta, for the appellant.
894

Bi shan Narain, S. N Andley, J. B Dadachanji, Rameshwar
Nath and P. L. Vohra, for the respondent,.

1961. February 21. The Judgnent of the Court was delivered
by

KAPUR, J.-This is an appeal pursuant to a certificate of the
Hi gh Court of Bombay under s. 66A(2) of the Indian | ncone-
tax Act (hereinafter called the " Act "). For the year of
assessment 1949-50 t he respondent was assessed to a sum of
Rs. 1,80,646/14/ as incone-tax and super-tax on June 2,
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1954. A notice of demand under s. 29 of the Act was served
on the respondent to pay that ampbunt on or before July 17,
1954. On his application the respondent was allowed to pay
by instal ments. The last instalnent of Rs. 30, 646/14/- was
payabl e on or before March 20, 1955. As there was a default
in the paynent of this instalnment the Income-tax Officer on
March 31, 1955 inposed a penalty of Rs. 3,000/ under s.
46(1) of the Act. On April 20, 1955 the respondent filed an
appeal to the Appellate Assistant Comm ssioner but by that
date the last instalment had not been paid and it was paid
on May 16, 1955. The Incone-tax Oficer rai sed a
prelimnary objection before the Appel | ate Assi st ant
Conmi ssi oner that the appeal was not conpetent 'because the
last instalnment of the tax had not been paid. This was
upheld by the Appellate Assistant Conmi ssioner. Agai nst
this order the respondent took an appeal to the Income-tax
Appel ate Tribunal” whi ch held that the right of appeal was
conferred by s. 30(1) of the Act and is not taken away by s.
30(2) 'of / the Act, only the renedy is barred. It further
held that ~as the right had not been destroyed the appea
became good appeal as soonas the assessee paid the arrears
of tax and the only effect of the paynent on May 16, 1955,
was that the appeal shall be taken to have been preferred
bef ore the Appell ate Assistant Comni ssioner on that date and
it was then for the Appellate Assistant  Comm ssioner to
decide whether it was a fit case for extension of time and
condonation of delay. The Tribunal therefore directed the.
Appel | ate Assi stant Comm ssioner to dispose of the appeal in
accordance with law.. At the instance of the Comm ssioner
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of I ncone-tax, who is. the appellant before us, the Tribuna
stated the followi ng question of |aw tothe Hgh Court: -

" Whether the appeal filed before the Appellate Assistant
Conmi ssioner on 20th April, 1955, becane a proper and
conpl ete appeal though barred by limtation and t he
Appel  ate Assistant Conmm ssioner should have decided the
guestion of the condonation of delay ? "

The Hi gh Court answered the question in the affirmative.
The Commi ssioner of Income-tax has come in appeal against
this judgnent.

Appeal s are provi ded agai nst assessments under s. 30 of the

Act . There is a, provisoto s. 30(1) in regard to  the
paynment of taxes in the follow ng 'Wrds:
" Provided that no appeal shall |ie against an

order under sub-section (1) of ~section 46
unl ess the tax has been paid."
The controversy between the parties revolves round the words

" no appeal shall lie." The contention which (was raised
before us was that these words nmean that there is no - right
of appeal till the tax is paid and therefore if the tax has
not been paid the nmenorandum of appeal cannot be filed and
if filed it is merely a waste paper. |n our opinion the
nmeani ng of the words " no appeal shall lie " in the proviso
is not that no menorandum of appeal can be presented. Al

that it nmeans is that the appeal will not be-held to be
properly filed wuntil the tax has been paid. If, for
i nstance, the nmenorandum of appeal is filed 'on the 20th
day, i.e.,. 10 days before the period of limtation expires
and the tax is paid within the rest of the 10 days, the
appeal wll be a proper appeal; it will be within time and
no question of limtation will arise but if the tax is paid
after the period of Iimtation has expired it will be taken

to have been filed on the day when the tax is paid even
though the menorandum of appeal was presented earlier and
within the period of limtation., The question, wll then
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have to be decided whether there was sufficient cause for
condonation of delay and that is exactly what the Tribuna
had ordered

896
and that in our opinion is the effect of the proviso to s.
30(1) read wth sub-s. (2) of s. 30 of the Act. It is

unnecessary therefore to refer to the two cases referred to
by the High Court, i.e., Raja of Venkatagiri v. Conm ssioner
of Income-tax (1) and Kandar Brothers v. Comm ssioner of
I ncone-tax (2).
The appeal is without force and is therefore dismssed wth
costs.

Appeal dism ssed




