REPORTABLE

I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO 734 OF 2014
[ CRLMP No. 6247 of 2014 in SLP (Cl.) No.6775 of 2010-Jail
Petition]
Saroj @ Suraj Panchal & Anr. Appel | ant (s)
ver sus
State of West Bengal Respondent ('s)

JUDGMENT

C. NAGAPPAN, J.

1. Leave granted.

2. This appeal is preferred against the judgnent

of the High Court of Calcutta in C.R A no.207

of 2002.
3. The appellants herein are accused nos.1 and 3
respectively in Sessi ons Tri al Case

no. XXX(April) of 2000 on the file of Fourth
Addi ti onal Sessions Judge at Howah and they
were tried along with two other accused and

all of them were convicted for offence under
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Section 302 read with Section 34 |IPC and each
of them was sentenced to undergo inprisonment
for life and to pay a fine of Rs.10,000/- and
in default to wundergo rigorous inprisonment
for one year. Aggrieved by the conviction and
sentence accused nos.1 to 4 preferred appeal in
Crimnal Appeal no.207 of 2002 and the High
Court by inpugned judgnent dated 12.5.2008
di smssed the appeal preferred by accused
nos.1l and 3. Chal I enging the sane they have

preferred the present appeal.

The prosecution case in brief is as follows

Accused no.1 Saroj @ Suraj Panchal is the el der
brot her of accused no.3 Anil Panchal. Accused
no.2 Tapan Panchal and accused no.4 Swapan
Panchal are sons of accused no.1l Saroj @ Suraj
Panchal . PW Srikant Ray and PW Saneer Ray
are brothers of deceased Sukumar Ray. Al of
them are residents of Bangal pur village and
their houses were nearby. There was a |ove
affair between Sukumar Ray and Kumari Bandana
Panchal aged about 20 vyears, daughter of

accused no.1 Sarofj @ Suraj Panchal. On
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10.7.1990 at about 8.00 p.m a hue and cry was
heard from the first floor of the house of
accused no.1 Saroj @ Suraj Panchal and PW to
PW, PW and PW2 went there and saw accused
nos.1 to 4 beating Sukumar Ray with iron rod
and |athi and dragging him by tying his hands

and |egs through wooden staircase from the

first floor to the ground floor and left him

in the dange of Gobinda Mndal. PWL1 Tapan
Kumar Pramani k took the injured Sukumar Ray to
t he Bagnan Hospital by his trolley van. PWL
Srikant Ray lodged a witten conplaint at
23.25 hrs. on 10.7.1990 in Bagnan Police
St ation. Exh.2 is the G D. Entry. PW3 the
sub-lnspector of the Police registered the
case against the accused and Exh.3 is the
Fl1.R Sukumar Ray died at 1600 hrs. on

11.7.1990.

PW4 Dr. Kunud Ranjan Chatterjee conducted the

post-nortem and found the foll ow ng :

i) One abrasion 2"x2” over left |eg;
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ii) One bruise mark over left tenple region

with bl ack eye;

i) One |acerated wound 4"x1” X bone deep

over left occipital region;

iv) One l|acerated wound 2"x %% X bone deep

over right tenporal region;

On dissection he found nultiple diffused
and spotted haematona on the scalp
present, depressed fracture over right
tenporal occipital region wth haenorhage

i nside the brain tissue.

He opined that death was caused due to
injuries sustained particularly the head
injury. After conpleting investigation the
final report came to be filed against the
accused persons 1 to 4. In order to prove its
case the prosecution exanmined PWM to PW9 and
mar ked docunents. No evidence was let in on
the side of the defence. The Trial Court found
accused nos.1 to 4 quilty of the charge of
nmurder and sentenced them as narrated above.

On appeal the conviction and sentence inposed
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on accused nos.1 and 3 were confirned.
Chal l enging the sanme they preferred appeal and
this Court by order dated 19.10.2012 issued
notice on the question of the nature of offence

and sentence only.

During the occurrence appellants
herein/accused nos.1 and 3 along wth two
ot her accused beat Sukumar Ray with iron rod
and lathi is established by the testinonies of
the eye witnesses nanely PWM to PW, PW and
PWL2. Sukumar Ray died of injuries sustained
during the occurrence is also proved by the
nmedi cal evidence let in by the prosecution in

t he case.

The |l earned counsel for the appellants
contended that the occurrence took place on
account of sudden provocation and the act was
comm tted by t he appel I ants wi t hout
preneditation and it would fall wunder First
Exception to Section 300 IPC and the first
appellant is 80 years old and the second
appellant is 76 years old. Per contra the

| earned counsel appearing for the respondent
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State submtted that the conviction and

sentence i nposed on the appellants are proper.

8. It is not in dispute that there was a
| ove affair between Bandana Panchal and Sukumar
Ray and it was not |iked by the famly nenbers
of Bandana Panchal. On the occurrence night at
about 8.00 p.m Sukumar Ray went to the house
of Bandana Panchal to neet her. Annoyed by the
presence of Sukumar Ray in the night in their
house the appellants and other accused persons
beat Sukumar Ray and dragged himfromthe first
floor to the ground floor through wooden
staircase which resulted in injuries. Nobody
would tolerate such an intruder into their
house in the night hours. By no means, can it
be held to be a case of prenmeditation and it
was a case of grave and sudden provocation and
woul d come under the First Exception to Section
300 IPC. The fact situation bears great
simlarity to that in the decisions in Mangesh
vs. State of Mharashtra (2011) 2 SCC 123 and
State of Punjab VS. Jagtar Singh & Os.

(2011) 14 SCC 678.
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9. Looki ng at t he nature  of injuries
sust ai ned by the deceased and the circunstances
as enunerated above it can be concluded that
the death was caused by the acts of the
appel I ant s/ accused done with the intention of
causing such bodily injury as is likely to
cause death and therefore the offence would
squarely come within the first part of Section
304 IPC and the appellants would be liable to
be convicted for the said offence. The
conviction of the appellants/accused nos.1 and
3 under Section 302 read with Section 34 IPCis

liable to be set aside.

100 W are of the considered view that
i nposition of seven years rigorous inprisonnent
on each of the appellants for the conviction
under Section 304 Part | [|IPC would neet the

ends of justice.

11. In the result the Cimnal Appeal is
partly allowed and the conviction of the

appellants for the offence under Section 302
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read with Section 34 IPC and the sentence of
life inprisonnent each inposed on them are set
aside and -instead they are convicted for the
offence under Section 304 Part | read wth
Section 34 IPC and sentenced to undergo seven

years rigorous inprisonment each

(T.S. Thakur)

...................... J.
(C. Nagappan)

New Del hi ;
April 03, 2014
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