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These two appeals are interlinked and, therefore, taken up
together for disposal. Civil appeal no. 2078 of 1984 is by the State
of Keral a questioning correctness of the decision rendered by |earned
Si ngl e Judge of the Kerala High Court directing deposit for
Rs. 5, 75,500/- in Court, upholding the directions of deposit given by
Sub Court, Trivandrumin E.P. No. 109 of 1981 in O P. (Arbitration) No.
4 of 1979. Learned Single Judge held that there was nothing wong with
the direction to warrant interference under Section 115 of the Code of
Cvil Procedure 1908 (in short the *Code’). Civil appeal no.362 of
1988 has been filed by Ms Arya Refrigeration and Ai'r Conditioning Co.
Ltd. (hereinafter referred to as the 'claimant’) questi oning
correctness of the judgnent rendered by the Division Bench of the
Keral a High Court setting aside the decree in-ternms of the award given
by the two arbitrators appointed by the Court.

Though the case has a chequered history, it is not necessary to
deal with the factual position in detail, as the sane is al nost
undi sputed. C ainmant entered into an agreenent with the State of Kerala
on 18.1.1965 for supply and erection of a 100 tonne i ce-cumcold
storage plant at WIllington Island Cochin. The agreed anmount was
Rs. 9, 40, 000/ -. Though some pl ants and machi nes were supplied, they
could not be installed because of non-construction of the building to
house them As tine passed, dispute arose between the parties and the
matter was referred to arbitrators in terms of clause 15 of the
agreenment. There were two arbitrators who passed an award on
2.11.1978. The ampbunt awarded by the arbitrators was Rs.5, 05, 500/ -.
Soonafter the award was passed, the State CGovernment cancelled the
contract and the sane was termnated w.e.f. 17.11.1978. Cl ai mant
guesti oned the cancellation and raised the clains. In view of the
cancel l ation of the contract the claimant referred the matters to
arbitration and nominated the arbitrator under Section 9 of the
Arbitration Act 1940 (in short the "Act’). Notice was served on the
State but it did not nom nate any arbitrator. Arbitration proceedi ngs
continued, State did not participate before the sole arbitrator and
finally the award was passed on 17.5.1982 awardi ng Rs.22,72,500/- to
the claimant. The State questioned correctness of the award. But the
trial Court overrul ed objections of the State and nmade the award given
by the Arbitrator rule of the Court. The State questioned the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

3

correctness of the decree passed by the Subordinate Court in terns of
the award. By the inpugned judgnent dated 10.11.1986, a Division Bench
of the H gh Court, as noted above, set aside the award. Before this
Court also the matter was taken up. Parties finally agreed to settle
the dispute out of the Court, but |ater on requested for appointment of
an arbitrator by this Court to adjudicate the dispute. By order dated
13.12.1999 M. Justice B.M Thulsidas, a retired Judge of the Keral a

H gh Court was appointed as an Arbitrator, though initially another
Arbitrator was appointed. As an interimnmneasure, by order dated
16.4.1984 in civil appeal no. 2078 of 1984, it was directed that the
appel | ant - St at e shoul d deposit Rs.5,75,500/- as awarded by the
Arbitrator with the registry of this Court. The claimnt was permtted
to withdraw the anmpbunt with the stipulation that the clai mant shal
return the ampbunt together with interest @15%p.a. in case the appea
is allowed. M. Justice Thulsidas has filed the award before this
Court. In the award the Arbitrator has held, after consideration of the
claimant’ s claimand counter-claimof the State, that claimant is
liable to pay tothe State a sumof Rs.28,12,554/- with interest @15%
fromthe date of award i.e. 11.12.2002 till paynent or deposit. The
claimant ‘was al so directed to pay Rs.25,666/- by way of Arbitrators’
remuneration. ~The Arbitrator has held that out of the agreed anount of
consideration stipulated in the contract i.e. Rs.9,40,000/-, claimnt
had received for the material supplied Rs.6,75,780/- as 80% of the

val ue and sales tax. The cost of material that was actually supplied
was Rs. 8,40, 730/ - leaving bal ance of Rs.99,270/- which form cost of

| abour, service and profit element. It was held that clainmnt was
entitled to receive Rs.2,83,000/- being the bal ance amount with
interest for 8 yearsi.e. 1966 to 1974. After adjustnment of the sum of
Rs. 47,000/ - whi ch was deposited as security deposit and has been
refunded in 1974, the claimant-was finally held to be entitled
Rs.2,36,714/- with interest on the said amunt @9% It was further
held that the clainant was entitled to Rs.25,000/- as expenses wth
interest @9% from January 1978 when the first award was given.

Arbitrator was of the viewthat it was no fault of the clai mant
and, therefore, it was entitled to bal ance amount of Rs. 99, 270/ -
together with interest @9%in 1966 till 10.1.1973 when the cl ai mant
gave notice to the State that departnental works of erection would not
be taken up. The Arbitrator worked out the entitlenent at
Rs. 1,66,010/-. On the above basis total claimof the claimnt cane to
Rs. 5, 25, 774/ -.

Taki ng note of the ampunts of clainmed to have been paid to the
claimant, the Arbitrator noted as follows:

(1) A sum of Rs. 2,68,550/- was paid on 17.7.1979.

(2) As per order dated 26.2.1982 a sum of " Rs. 2,00, 000/- was deposited
on 23.11.1982.

(3) A sum of Rs.5,00,000/- was paid as per order dated 1.12.1983 in
MFA No. 515/83.

(4) In terms of order dated 12.3.85 of this Court, an amount of

Rs. 5, 75,000/ - was pai d.

Thus al t oget her Rs. 15, 43,550/- was received by the claimnt in course
of the proceedings. On this the interest payable was fixed at 9%
Together with interest, the ambunt was fixed at Rs.21,29,350/- and with
interest @15% it was held that the State was entitled to receive

Rs. 28,12,554/- fromthe claimnt. 15%interest was al so stipul ated
keeping in view the order passed by this Court.

Learned counsel appearing for the claimant submitted that the
award of the arbitrator is liable to be vacated on the foll ow ng
grounds:

(1) Arbitrator disregarded fundanmental terms of contract and exceeded
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his jurisdiction.

(2) Arbitrator misdirected hinself in law in the sense that he
negl ected to ook into the terns of contract.

(3) Interest which was to be paid to the claimant was to be fixed on
the basis of "The Interest On Del ayed Paynments to Small Scal e and
Ancillary Industrial Undertakings Act, 1993". The liability for

interest was to be fixed in terns of Sections 3, 5 and 6 of the

sai d Act which has not been taken note of.

It was further pointed out that the arbitrator has failed to notice
that there was no paynent of Rs.2,00,000/- as held. Only nateria

whi ch was adduced before the arbitrator was to show that there was a
deposit but there was no wi thdrawal of the ampunt. The sum of

Rs. 47,000/ - has been adjusted nore than once. The arbitrator did not
notice that there were certain special conditions which govern the
agreement, whi ch were not taken note of. 15%interest on Rs.5, 75,000/ -
is included wongly because it is nowhere directed that 15% was to be
paid by the claimant. It was only observed that in case appeal is

all owed, the State would be entitledto 15% In essence, the award was
characterized to be outconme of m sconduct.

In response, | earned counsel for the State submitted that award
given by the arbitrator is a reasoned award and the scope for
interference with the reasoned award is extrenely linted. Nothing has
been shown to show that the arbitrator overlooked any rel evant piece of
material or that the award suffered fromany patent illegality.

Though there was sone di'spute about the applicability of the Act
in view of the accepted position at all stages that the Act applied to
the proceedi ngs, such challenge is wthout any foundation

It has to be noticed that the arbitrator has given a very well
reasoned and detailed award. lt-coul d not be shown as to in what way
the fundamental ternms of the contract were disregarded. The arbitrator
has referred to various clauses of the contract and the effect thereof.
The findings are in no way perverse or unreasonable. W do not find
substance in the plea of |earned counsel for the clainmant that the
award suffered fromany infirnmty. So far as-applicability of the
Interest On Del ayed Payments Act is concerned, it appears that before
the arbitrator no claimin that regard was made. 1In order to attract
the provisions of the said Act, the factual aspect like the prevailing
bank rate of interest were to be brought on record.” This has not been
done. So the plea in that regard is al so without any substance. W,
however, find substance in the plea relating to conmputation of 'the
anmounts receivable by the claimant. As rightly submitted, there was
not hi ng on record to show that the clainmant had w t hdrawn the anpunt
whi ch was deposited with the Subordinate Court, Trivandrum Sinmlarly,
a sum of Rs.47,000/- has been adjusted nore than once. Necessary
adjustment in this regard has to be made. So far as the plea relating
to 15%rate of interest is concerned, it has to be noted that this
Court directed that in case appeal is allowed, State would be entitled
to interest @15% That situation has not cone. It would, therefore,
be proper to apply 9%rate of interest on the sumof Rs.5,75,000/-.

Wth the above nodifications and conputation award of the
arbitrator is made rule of the Court and entire respective amunts be
wor ked out and decree drawn up accordingly.

The appeal s are di sposed of on the above terns |eaving the
parties to bear their respective costs.




