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ACT:
Cvil service-Selection Post-Director of @ Agriculture-Mthod
of filling up.

HEADNOTE:

The Director of Agriculture in the respondent-State having
retired the State Government wote tothe Public  Service
Conmi ssion requesting themto select one of the 14 officers
shown in the list acconpanying-the letter for being pronoted

as Director. The letter stated that the question of
seniority anong those officers was still under consideration
and that the list was not arranged in accordance wth
seniority. The pay scale of sonme of the officers in the
list was Rs. 900 to Rs. 1,400 and others Rs. 1,200 to Rs.
1, 700. The selection was to be on the basis-of nerit and
suitability. After exami ning the records, the ~Conm ssion

recommended the nanme of the appellant. The third respondent
filed a wit petition and the H gh Court held that the third
respondent was senior to the appellant and had greater
nmerit. The pay scal e of both the appellant and the ~third
respondent was Rs. 1,200 to Rs. 1, 700.

In appeal to this Court,

HELD (1) The post of Director of Agriculture is a selection
post and an ex-cadre post. Selection to it is made solely
on the basis of nerit and the question of seniority was not
relevant. It is for the State Government to sel ect the nost
suitable officer and for discharging that responsibility, it
was open to the Governnent to seek the assistance of the
Public Service Comm ssion. The use of the word pronmoted in
the letter was inappropriate but the nature of the post
cannot be <changed by the Government wusing that word.
Therefore, the High Court was not justified in going into
the question of seniority, especially when there was no
conplaint of mala fides either on the part of the CGovernnent
or the Comm ssion.[393 H, 394 B-C, E-F]

(2) Rule 16 of the Rules regulating the Bihar and Oissa
Agricultural Services Class | promulgated on April 11, 1935
is not superseded by the 1945 Rul es which apply to Bihar
Agricultural Service Cdass 1, Bihar Agricultural Service
Class 11, GCeneral Provincial Service and special posts
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out side these cadres. The 1935 Rules do not cone in the way
of the Governnent neking its selection to the post of
Director, and R 12 of 1945-Rules is not applicable. [395 F
G 396 B

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 477 of 1970.
Appeal fromthe judgnent and order dated February 12, 1970
of the Patna Hi gh Court in Gvil Wit Jurisdiction Case No.
1067 of 1969.

393
S. V. GQupte and U. P. Singh, for the, appell ant.
H. R Gokhale and R C. Prasad, for respondent Nos. 1 and
2.
D. P. Singh, for respondent No. 3.
The Judgnent of the Court was delivered by
Hegde, ' J. 'The appellant and the third respondent are serving
in the 'Agricul tural Departnent of = the Bihar Governnent.
Till February 1968 M. B. N Sinha was the Director of the
Agriculture in that State. He retired in February of that
year. On, Novenber 25, 1967, the St-ate Covernnent of Bihar
wote to the Public Service Conmission requesting the
Comm ssion to select one of the fourteen officers shown in
the list acconmpanying that letter for ' being pronoted as
Director of Agriculture. The pay scale of sone of those
officers was Rs. 900-1400 and others, Rs. 1200-1700. In
that letter the Government stated that the question of
seniority of those officers is still under consideration and
the list sent was not arranged in accordance w th seniority.
The Commission wote to the Governnment on April 29, 1968
asking the Governnent to determine the seniority of those
officer", before it is asked to recommend one of them for
bei ng appointed as Director of Agriculture. The Government
wote back to the Conm ssion on Septenber 23, 1969  stating
that the question of seniority of those officers cannot be
easily settled as there were sone conplications’ and the
Conmi ssion should proceed to select one of the officers
mentioned in the list solely on the basis —of nmerit and
suitability.
After examining the records of all the officers concerned,
the, Comm ssion recomended the nane of the appellant:
I mredi ately thereafter the third respondent approached the
H gh Court with a petition under Art. 226 of t he
Constitution praying that the recomrendation of t he
Conmi ssi on may be quashed and the CGovernment asked to make
the appointment in accordance with the rules. The _ Hi gh
Court cane to the conclusion that the third respondent 1is
senior to the appellant and has greater nerit than the

appel | ant . Hence under the rules he was entitled to be
pr onot ed. This is an appeal by certificate against that
di scussi on. Thereafter the Government appointed the ‘third
respondent to officiate as Director of Agriculture. |t

appears that the third respondent is superannuated on the
1st of this nmonth but be has been given a nonth’s extension.
It was not disputed be-fore us that the post of Director of
Agriculture is a selection post. Therefore the question of

seniority was not relevant in making the selection. It is
for the State GCovernment to select such officer as it
considers as nobst suitable. In this viewwe think the Hi gh
Court was not justified in going into
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the question of seniority nor will we be justified in going
into that question. It may be noted that at the time the
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Conmi ssion nade this recommendation the pay scale of both
the appellant as well as the third respondent was Rs. 1200-
1700.

So far as the question of suitability 1is concerned, the
decision entirely rested with the Governnent. In other
words the Government is the sole judge to decide as to who
is the nost suitable candidate for being appointed as the

Director of Agricul ture. For di schar gi ng t hat
responsibility it was open to the Government to seek the
assistance of the Public Service Comission. In our

judgrment the High Court was not justified in calling for the
records of the Public Service Comm ssion and going through
the not hings nmade by various officers in the Comm ssion as
wel | as the correspondence that passed bet ween t he
Conmi ssion and the Government. The High Court overl ooked
the fact that the Governnment sought the assistance of the
Conmi ssion and not that of the High  Court for finding out
the nost  suitable candidate. I'n this case there was no
conpl aint ‘of nmala fides either on the part of the Governnent
or the Conmm ssion. That being so the interference of the
H gh Court in the matter of selection nmade by the Governnent
was not called for.
The post of Director of Agriculture is admttedly an ex-
cadre post. The selection to that post is made solely on
the basis of merit. Merely because the Governnment in its
letter to the Comm ssion used the word "pronotion", the High
Court should not have treated the case as one of
"Promotion”. The word "Pronotion" used in the  Governnent’s
letter was an inappropriate word. VWhat the Governnent
really nmeant was selection of aperson to be posted as the
Director. The nature of the post cannot be changed by the
CGovernment’s using the word "pronotion®. The post ' renmins
to be a sel ection post.
The High Court as also not right in opining that the recom
nmendati on made by the Conmi ssion was not in accordance wth
the rules. The two rules referred to by the Hi gh Court are
(1) Rules regulating the Bihar and Oissa Agricultura
Service, Class | promulgated on April 11, 1935 and (2) The
Rules regulating the recruitnent —to Bihar Agricultura
Service Cass 1, the Bihar Agricultural Service dass 11,
the GCeneral Provincial Service and special posts outside
these cadres promulgated on July 9, 1945, The Hi gh Court
has cone to the conclusion that 1935 rules were by
inmplication though not specifically repealed by the 1945
rules. 1935 rules nmake it clear both in its preanble as well
as by the definition of the, word ", The service" that those
rul es do not apply
395
to the appointment to the post of Director of “Agriculture.
Further Rule 16 of those rules reads :
"The post of the Director of Agriculture shal
remain outside the cadre of the service, but
subject to the provision of rule 17 below it
may be filled at the discretion of the |ocal
government by a nenber of the service."
Rul e 17 says :
"None but a menber of the Indian Agricultura
Service borne on the cadre of the Bihar and
Oissa shall be appointed to the post of the
Director of Agriculture so long as any such
nmenber is available for appointnent to the
post and who has not been held by the Govern-
ment of Bihar and Oissa to be permanently
unfit to hold such post,
Provi ded that whenever the |[|ocal Governnent
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consi der that no officer of the I ndi an
Agricultural Service borne on the cadre of
Bihar and Oissa is fit for the post of the
Director, the assistance of the Government of
I ndia shall be sought with a view to procuring
a suitable selection fromanong the nenbers of
the Indian Agricultural Service in ot her
provi nces before any other person is appointed
to the post."

From a reading of rules 16 and 17 of the 1935
rules, it is clear that the 1935 rules did not
cone in the way of the Governnent making its
sel ection.

Now coming to the 1945 rules, it is clear from
its preanble that those rules apply only to
(1) the Bihar Agricultural Service dass 1;
(2) ~the Bihar Agricultural Service ass |
and (3) the General Provincial Service and

special posts outside these cadres. The
reference to the posts outside the, cadres of
d ass | and dass Il Services, it was

contended ~on behal f of the appellant as well
as on behalf of the State Governnent refers to

posts in Cass | and Class Il in addition to
cadre posts and not to selection posts. It is
not @necessary for our present purpose to
decide that question. 1t is clear from rule
12 of ‘the 1945 rules that these rules do not
apply in the matter of filling up the post of

the Director of Agriculture. That rule reads

"Whenever the Governor decides that a  vacancy
shall be filled by pronotion or transfer of an
officer already in the service of Government,
| a reference shall be nade to the Comni ssion
to advise on such selection. The Comm ssion
shall be suppliedwith the records ' of the
of ficer nom nated for pronotion by the
Director of Agri-
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cul ture, t oget her with the records of
officers, if any, who are senior to  the

nom nated officer."
We are unable to visualise that any service rule could have
provided for the nom nation of his successor by -an officer
who is about to be superannuated. |In our judgnent rule 16
of the 1935 rules is not superseded by the 1945 rul es.
In the result this appeal is allowed and the wit petition
di sm ssed. Taking into consideration the fact that the
third respondent is already superannuated we nmake no /order
as to costs in this appeal
V.P.S. Appeal al | owed.
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