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We are nuch grieved, if not peeved, in _noticing how two
advocates succeeded in tornmenting a wtness by seeking
nunerous adjournments for cross-exam ning himin the Court
of a judicial magistrate. On all those days the wi tness had
to be present perforce and at considerable cost to him It
becamre a matter of deep concernto us when we noticed that
the judicial magistrate had, on all such occasions, obliged
the advocates by granting such adjournments on the nere
asking to the incalcul able inconvenience and sufferings of
the witness. Wen he was convinced that those two advocates
were adopting the tactics of subterfuge by —putting forth
untrue excuses every time for postponing cross-exani nation
he demurred. But the nmmgistrate did not help hi m
Utimately when pressed against the wall he noved the State
Bar Council for taking disciplinary proceedi ngs agai nst the
advocates concerned. But the State Bar Council sinply shut
its doors informng himthat he did not have even-a prim
facie case against the delinquent advocates. He net the
same fate when he noved the Bar Council of India with a
revision petition, as the revision petition was axed down at
the threshold itself. The exasperated witness, exhausted by
all the drubbings, has now cone before this Court with this
appeal by special |eave.

Appel lant, the aforesaid aggrieved w tness, describes
hinself to be an agriculturist scientist. He clains to have
worked as an Advisor in the UNOuntil he retired therefrom
He filed a conplaint before the Judicial Mgistrate of First
C ass, Pune (Mharashtra) against sone accused for the
of fence of theft of electricity. The accused in the said
conpl aint case engaged Advocate Shri Shivde (the first
respondent) and his colleague Shri Kulkarni (the second
respondent) who were practising in the courts at Pune. The
two respondent-advocates filed a joint Vakal atnana before
the trial court and the trial began in 1993. Appellant was
exam ned in-chief. Thus far there was no probl em
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The agony of the appellant started when the Magistrate
posted the case for cross-exam nation of the appellant on
30. 7. 1993. As per the version of the appellant, he had to
cone down from New York for being cross-examned on that
day, but the second respondent advocate sought for an
adjournnent on the ground that it was not possible to
conduct the cross-exanmi nation unless all the other wi tnesses
for the prosecution were also present in court. W have no
doubt that such a demand was not made with good faith. It
was aimed at causing unnecessary harassment to w tnesses.
No ot her purpose coul d be achi eved by such demand. Al though
the court was conscious that insistence of presence of the
ot her wi tnesses has no | egal sanction the Judicia
Magi strate conceded to the request and posted the case to
23.8.1993.

On ~that day, appellant and all his wtnesses were
present in court. But both the respondents sought for an
adj ournnent, the first respondent on the prem se that he was
busy outside the court, and the second respondent on the
premise that the father of the first respondents friend
expired. The Judicial Mugistrate yielded to that request,
apparently in a very casual manner and adjourned the case to
13.9.1993.

On that day also the respondents sought for an
adj ournnent but on a flippant reason. Appellants counse
rai sed objections ‘against the prayer for —adjournment.
Neverthel ess the Judicial Mgistrate again adjourned the
case and posted it to 16.10.1993. W nmay point out that the
said date was chosen by the court -as the respondents
represented to the court that the said date was quite
convenient to them

Appel l ant, thoroughly disgusted, had two options before
him One was to get dropped out fromthe case and the other
one was to continue to suffer. He had chosen the latter and
present ed hi nsel f along with all the wtnesses on
16. 10. 1993. But alas, the respondents again asked for
adj ournnent on that day also. This tine the adjournment was
sought on the ground that one of the respondent advocates
was out of station. It seens that the Judicial Magistrate
yielded to the request this tinme also and posted the case to
20.11.1993 perenptorily. It would have been a sad plight to
see how the appellant and his w tnesses were wal ki ng out of
the court conplex wthout the case registering even a wee
bit of progress in spite of his attending the Court on so
many days for the purpose of being cross-exam ned. H s
opposite party would have laughed in his nmind as to how his
advocat es succeeded in tornenting the conpl ai nant by abusing
the process of court through securing adjournments @ after
adj our nnent s. The conpl ai nant woul d have wept in his . mnd
for choosing a judicial forum for redressal of hi s
grievance.

On 20.11.1993, appellant and all his wtnesses were
again present, possibly with a certitude that they woul d be
exam ned at | east now because of the perenptory order passed
by the Magistrate on the previous occasion. Unfortunately,
the perenptoriness of the order did not create even a ripple
on the respondents advocates and they ventured to seek for
an adjournment again on the ground that one of the
respondents advocates was indi sposed. There was not even a
suggestion as to what was the inconvenience for the
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co- advocat e. Even so, the Magistrate yielded to that
request also and the case was again adjourned to 4.12.1993.

The flash point in the cauldron of the agony and
grievance of the appellant reached on 4.12.1993. He
present ed hi nself before the court for being cross-
exam ned, despite all the frets and vexations suffered by

him till that day hoping that at |east on this occasion
respondents would not concoct any alibi for dodging the
Ccross-exam nation. But the second respondent who was

present in the court sought for an adjournment again with a
witten application, on the foll ow ng prem se:

Advocate Shivde (first respondent) is unable to speak
on account of the throat infection and continuous cough

The doctor has advised himto take two weeks rest. Hence
he is unable to conduct the matter before this Honbl e court
t oday. I't is therefore prayed that the hearing may kindly

be adjourned for three weeks in the interest of justice.

The Judi ci al Magi strate without any qual ns or
sensitivity succunbed to the said tactics also and granted
the adjournment prayed for. The magistrate did not care
even to ask the second respondent why he could not conduct
the cross-examnation, if his colleague first respondent is
so unwel . But ' the nagistrate felt” no-  difficulty to
i medi ately allow the request for again adjourning the case.
O course the nmagistrate ordered that a nedical certificate
should be produced by the first respondent and cost of
Rs. 75/ - should be paid to the appellant. A poor solace for
the agony inflicted on him

According to the appellant, after the case was adjourned
on 4.12.1993, he went out of the court room and while he was
wal king through the corridors of the court conplex he
happened to cone across the first (respondent forcefully and
fluently arguing a matter before another court situated in
the same building. It was that sight which caused him to
venture to |odge the conplaint against both the respondents
before the Maharashtra State Bar Council on 27.12.1993. He
had narrated the details of his conplaint -in the petition
presented before the State Bar Council and prayed for taking
necessary actions agai nst the two advocates.

Both the respondents filed a joint reply to the above
conplaint in which they stated, inter alia, that respondent
No. 1 was suffering from severe throat infection and
tenmperature and was under nedical treatnment of Dr. Manav
and that respondent No.1l sought adjournments in ~all the
cases in which prolonged cross-exam nation was requi red and
he was not in a position to speak continuously because of
severe cough problem They did not say anything about the
| arge nunber of occasions they sought for adjourning the
cross-exam nation of the conpl ai nant.

The State Bar Council obtained a report from its
Advocate Menber Sri B.E. Avhad. That report says that he
interrogated the parties and understood that the conpl aint
is wthout any substance. It was on the strength of the
said report that the State Bar Council has dropped further
proceedi ngs agai nst the respondents. The Revision Petition
was di sposed of by the inmpugned order hol ding that the Bar
Council of Maharashtra was perfectly justified in passing
the inpugned resolution dated 12.11.1994 and we see no
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reason to interfere with the sanme; no prima facie case is
nmade out against the respondents and there is no reason to
believe that the advocate had commtted professional or
ot her m sconduct.

VWen we heard the argunments of Shri PH Parekh, |earned
counsel for the appellant and Sri Vijay S. Kotewal, |earned
Seni or counsel for the respondents we felt, apart from the
guestion of professional m sconduct of the respondents, that
t he Judi ci al Magi strat e, who yielded to al | t he
procrastinative tactics, should be made answerable to the
H gh Court so that action could be taken against the
Magi strate on the admnistrative side for such serious
| aches. We, therefore, called upon the said Magistrate to
show cause why we shal |l not neke adverse remarks against the
magi strate in our judgment. . The said Judicial Magistrate
has now explained that she had only started working as a
regul ar nmagi strate just after conpleting the training on
6.7.1993. | f so, the Judicial Mgistrate woul d have been a
novice in ~the judicial service. On that ground al one, we
per suade ourselves to refrain from reconmendi ng any
disciplinary action against the Magistrate. Be that as it
may, we now proceed to consider whether the acts attributed
to the respondents anmounted to professional m sconduct.

Chapter V of the Advocates Act 1961 (for short the
Act) contains provisions for dealing with the conduct of
Advocates. The word m sconduct is not defined.in the Act.
Section 35 of the Act indicates that the m sconduct referred
to therein is of a much wider inport. This can be noticed
from the wordings enployed in sub-section (1)  of that
Section. It is extracted herein:

VWere on receipt of a conplaint or otherwise a State
Bar Council has reason to believe that any advocate on its
roll has been guilty of professional” or other msconduct, it
shall refer the case for disposal to its disciplinary
comm ttee.

The collocation of the words guilty of professional or
ot her misconduct has been used for the purpose of
conferring power on the Disciplinary Commttee of the State
Bar Council. It is for equipping the Bar Council with the
bi nocular as well as whip to be on the qui vive for tracing
out delinquent advocates who transgress the norms or
standards expected of them in the discharge of their

prof essional duties. The central function of “the |ega
profession is to help promotion of administration of
justice. Any m sdeneanor or msdeed or m sbhehaviour/ can

becomre an act of delinquency, if it infringes such norns or
standards and it can be regarded as m sconduct.

In Blacks Law Dictionary m sconduct is defined as a
transgression of sone established and definite rule  of
action, a forbidden act, a dereliction fromduty, unlawfu

behavi our, willful in character, i mpr oper or W ong
behavi our; its synonyns are nm sdeneanor, nm sdeed,
nm sbehavi our, del i nquency, i mpropriety, nm smanagemnent ,

of fense, but not negligence or carel essness.

The expression professional msconduct was attenpted
to be defined by Darling J. in A Solicitor ex p the Law
Society, in re [1912 (1) KB 302) in the followi ng terns:

If it is shown that an advocate in the pursuit of his
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prof ession has done sonething with regard to it which would
be reasonably regarded as disgraceful or dishonourable by
his professional brethren of good repute and conpetency,
then it 1is open to say that he is guilty of professiona
m sconduct .

In RD Saxena vs. Balram Prasad Sharnma [2000 (7) SCC
264] this Court has quoted the above definition rendered by
Darling J., which was subsequently approved by the Privy
Council in George Frier Gahane vs. Attorney General (AR
1936 PC 224) and then observed thus:

M sconduct envi saged in Section 35 of the Advocates Act
is not defi ned. The section uses t he expr essi on
m sconduct , pr of essi onal or ot herw se. The wor d
m sconduct is a relativeterm It has to be considered
with reference to the subject matter and the context wherein
such term occurs. It literally neans wong conduct or
i mproper conduct .

Advocate abusing the  process of court is qguilty of
m sconduct . When witnesses  are present in Court for
exam nation the advocate concerned has a duty to see that
their examnation is conducted. W rem nd that wtnesses
who conme to the Court, on being called by the Court, do so
as they have no other option, and such witnesses are also
responsi bl e citizens who have other work to attend for eking
out livelihood. They cannot be treated as |ess respectables
to be told to cone again and again just ' to suit the
conveni ence of the advocate concerned. |f the advocate has
any unavoi dabl e inconvenience it is his duty to nake other
arrangenents for examining the witnesses who'is present in
Court. Seeki ng adj ournnents for postponing the exam nation
of wtnesses who are present in Court even w thout naking
other arrangenents for exam ning such witnesses is a
dereliction of advocates duty to the Court as that' would
cause nuch harassnment and hardship to the witnesses. Such
dereliction if repeated would anbunt to m sconduct of the
advocate concerned. Legal profession nust be purified from
such abuses of the Court procedures.  Tactics of filibuster,
i f adopted by an advocate, is also professional msconduct:

In State of UP vs. Shanbhu Nath singh [JT 2001 (4) SC
319] this Court has deprecated the practice of Courts
adj ourning cases wthout exam nation of wtnesses when such
Wi tnesses are in attendance. W remninded the Courts thus:

W meke it abundantly clear that if a wtness is
present in court he nust be exam ned on that day. The court
must know that nost of the witnesses could attend the court
only at heavy cost to them after keeping aside their own
avocation. Certainly they incur suffering and loss of
i ncore. The nmeagre anmount of Bhatta (allowance) which a
witness may be paid by the court is generally a poor solace
for the financial loss incurred by him It is a sad plight
in the trial courts that witnesses who are called through
sunmons or other processes stand at the doorstep from
norning till evening only to be told at the end of the day
that the case is adjourned to another day. This primtive
practice nmust be reformed by presiding officers of the tria
courts and it can be reforned by every one provided the
presiding officer concerned has a comitnent to duty. No
sadi stic pleasure in seeing how other persons sumobned by
hi m as witnesses are stranded on account of the di nmension of
his judicial powers can be a persuading factor for granting
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such adj ournments lavishly, that too in a casual nanner.

When the Bar Council in its w der scope of supervision
over the conduct of advocates in their professional duties
cones across any instance of such m sconduct it is the duty
of the Bar Council concerned to refer the matter to its
Disciplinary Committee. The expression reason to believe
is employed in Section 35 of the Act only for the limted
purpose of wusing it as a filter for excluding frivolous
conpl aints against advocates. |If the conplaint is genuine
and if the conplaint is not |odged with the sole purpose of
harassing an advocate or if it is not actuated by nmla
fides, the Bar Council has a statutory duty to forward the
conplaint to the Disciplinary Comittee.

In Bar Council of Mharashtra vs. MW Dabhol kar [1976
(2) SCR 48] a fourJudge Bench of this Court had held that
the requirenent of reason to believe cannot be converted
into a formalised procedural road block, it bei ng
essentially a barrier against frivolous enquiries.

In our opinion, the State Bar Council has abdicated its
duties when it was found that there was no prima facie case
for the Disciplinary Conmittee to take up. - The Bar Counci
of India also went woefully wong inholding that there was
no case for revision at all. |In our considered view the
appel | ant conpl ai nant “has nmade out a very strong prima facie
case for the Disciplinary Conmttee of the State Bar Counci
to proceed with. W, therefore, set aside the order of the
State Bar Council as well as that of the Bar Council of
India and we hold that the conplaint of the appellant would
stand referred to the Disciplinary Commttee of the ' State
Bar Council .

Section 36(2) of the Advocates Act reads t hus:
Notwi t hstanding anything contained in this Chapter, the
disciplinary comrittee of the Bar Council of -India may,
either of 1its own notion or on a report by any State Bar
Council or an application made to it by any per son
i nterested, withdraw for inquiry before itself any
proceedings for disciplinary action against any advocate
pending before the disciplinary commttee of any State Bar
Counci | and di spose of the sane.

As the conplaint is now, by virtue of this judgment,
pending before the Disciplinary Commttee of the State Bar
Council we consider the question whether it is  appropriate
that the Bar council of India takes it up for the purpose of
referring it to its Disciplinary Conmittee. As the
m sconduct alleged is of the year 1993-94 the ends of
justice demand that the Disciplinary Conmittee of the Bar

Council of India should now deal with the conplaint. For
that purpose we order that the conplaint of the appellant
would stand referred to the Bar Council of India under

Section 36 of the Advocates Act. Now we direct the said
Disciplinary Comrittee to adopt such steps as are necessary
for the disposal of the conplaint in accordance with | aw and
in the light of the observati ons made above.

The appeal is disposed of accordingly.
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