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ORDER

Fi ve appellants, nanmely, Rajit Singh, Santokh Singh, Roshan kaur, Vir Kaur
and Bima Kaur are before us, aggrieved by and dissatisfied with the

j udgrment and order dated 2.3.2004 passed by the Division Bench of the
Punj ab and Haryana Hi gh Court in Crimnal Appeal No. 282/2000, whereby and
wher eunder the judgnment of conviction and sentence passed by the Additiona
Sessi ons Judge, Jallandhar On 23.5.2000 in Sessions Case No. 44/1999 was
af firmed.

Appel | ants before us, together with Dalip Singh, elder brother-in-Iaw of
the deceased as al so her husband Hari Singh, were tried for comm ssion of
an of fence of nurdering Harbhajan Kaur on 21.8.1997 at about 7.30 a.m
Before we advert to the factual matrix involved in this appeal, we my

noti ce that whereas the aforementioned Ranjit Singh and Dilip Singh have
since expired, Hari Singh husband of the deceased has been acquitted by the
H gh Court upon grant of benefit of doubt.

The prosecution case rests on the(dying declarations nade by the deceased,
the first of which was recorded by Onkar Singh, Investigating Oficer on
21.8.1997 at about 11.30 a.m the said dying declaration was treated to be
the first information report and on the basis thereof investigation
commenced. As we woul d have to consider the aforesaid dying declaration for
the purpose of appreciation of evidence in this case, we would do better to
take not of the same:

"I amresident of Mthu Basti and am doi ng donmestic work. My husband is
working in a factory. | have two sons naned Mhi nder Pal and Amar Pal and a
daught er named Rupi nder Kaur. Today in the norning | had sent my children
to school after preparing nmeals. It was about 7-1/2 O Cock in the

norning. | was setting ny clothes in the roomthen ny father-in-Ilaw
spri nkl ed kerosene oil froma stove on ne and ny nother-in-Iaw Rooshan Kaur
and nmy sister-in-law Vir Kaur Wo Dilip Singh, “Bilnma Kaur W o Sant okh

Si ngh and brother of my husband namely Dalip Singh and Sant okh Singh caught
hol d of nme and nother-in-law Roshan Kaur set me ablaze with a match stick
My husband at the tinme had gone to the toilet. Al of themwth intention
to kill nme have set nme abl aze after pouring kerosene oil on ne. My body was
badly charred. My husband and his aunt (sister of nother -in-law) namely
Pat hani brought me to the hospital and got nme adnmitted there. Al the above
sai d persons keeping quarrel with me and they used to pick up quarrel with
me on every |lame excuse. | was nmarried in 1984 and since then they had been
harassi ng ne but ny husband never harassed ne."

It is not in dispute that the dying declaration was al so made before Sm
Preeti Sahni, Judicial Mugistrate, 1st Cass, Patiala. The said dying
decl arati on was recorded on 22.8.1997 at about 8.30 a.m which reads as
under:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

"Yesterday, about 8 AM There was a quarrel in our famly. Prior
to this also there remained of and tension in our house. Qur famly
is residing as joint famly. Qur younger brother and one el der

br ot her of my husband, father-in-law and nother-in-law al so
residing with us. Yesterday, at 8 AM In the norning ny husband
has a quarrel with nme and he asked ne to go away and there are nmany
like you. My in-laws were always harassing me over the matter of
dowy and used to quarrel with me on | ame excuse. At that tine of
quarrel | asked my husband as to where | have to go to finish the
quarrel | went in the roomand started gathering the clothes.
Therefore my nother-in-1aw Roshan Kaur came and foll owed my sister-
in-law Bima Kaur, Vir Kaur (w ves of younger and el der brothers of
ny husband) also cane. My father-in-law Ranjit Singh, younger and
el der brother of ny husband al so came. My not her-in-Iaw sprinkl ed
kerosene oil on ne. Al the nen were helping ny nother-in-law. Then
nmy mot her-in-law set ablaze with a match stick,. My husband at the
time was sitting in a latrine, what he did not say anthing. He new
everything. Then | did raised al armof ‘Bachao, ‘Bachao’, but none
heard nme.~ My children had gone to school at that tinme. Then on

rai sing alarm by many peopl e gat hered from nei ghborhood. M

nei ghbor hood i nforned nmy parents about this. My parents are
residing in aBasti-Nau Jal andhar. My aunt (sister of ny nother-in-
| aw) brought ne to hospital. None of my in-laws came here. It is ny
not her-i n-l'aw who set ne abl aze and ny husband, father-in-|aw,

el der and younger brother of my husband and Dalip Singh and Sant okh
Singh and their wives and also with themand join this plan and al
of them were present at hone. Al of themused to harass me over
dowry."

Bef ore proceeding further in the matter we may notice that before the
second dyi ng declaration was recorded, an attenpt was nade al so to record
the dying declaration of the deceased by the Judicial Mgistrate on
21.8.1997, but as the condition of the deceased was not such so as to
enabl e her to make any statenent, the same could not be recorded. W may,

at this stage, notice that an oral dying declaration was al so nade by the
deceased before her brother Harbhajan Singh who exam ned hinself as PW7.
The defence has exam ned one GQurnukh Singh (DW4) to show that a dying

decl arati on was al so nade before himby the deceased to the effect that she
got burn injuries froman accident.

The | earned Sessions Judge as also the Hgh Court relied fully onthe
af orenmenti oned dying declarations to arrive at their respective findings in
their judgments of conviction and sentence as noticed herei nbefore.

Learned counsel appearing on behal f of the appellants, in support of the
appeal , raised the follow ng contentions:

(1) A perusal of the dying declarations, which were recorded by the

I nvestigating officer and by the Judicial Mgistrate, would establish that
she was tutored and in any event there were possibilities of tutoring the
deceased and in that view of the natter the sane should not have been
relied upon.

(2) The deceased having all al ong been under the treatnent of Dr. Kuldip
Si ngh, who examined hinself as PW3, there was absolutely no reason as to
why certificate in regard to the physical and mental condition of the
deceased was obtained fromDr. Rupinder Kaur (Pw 12).

(3) Evidence of Harbhajan Singh (PW7) is not at all reliable in so far as
he had i nproved his story of introducing the purported harassnent neted out
to the deceased for non-fulfilment of the demand of dowy which was not
even stated by the deceased in her dying declaration

(4) PW7 was inimcally disposed towards one of the accused, as he had
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taken a |l oan of Rs. 35.000 from him

(5) The investigation carried out by the Investigation Oficer was not a
fair one inasmuch as he nerely recovered a stove fromthe place of
occurrence but failed to take any photograph of the place of occurrence,
failed to seize any burnt pieces of clothes and also failed to record the
statenments of the neighbourers as also Gurmukh Singh (DW4).

(6) The | earned Sessions Judge although was of the opinion that the second
dyi ng decl aration was not truthful, but despite the sane, wongly proceeded
to rely upon the first dying declaration to convict and sentence the
appel l ants before us. In this connection our attention has al so been drawn
to the judgnent of the High Court wherein, despite noticing the

i nconsi stencies in the two dying declarations, the High Court opined that
the conviction of the appellants would be pernissible in law as their

i nvol venent in the occurrence is proved.

The | earned counsel appearing for the State, on the other hand, supported
the judgnent.

The deceased was running a shop. It i's also not in dispute that there used
to be frequent quarrels between the husband and wife. On nore than one
occasi on, the disputes and differences between the deceased and her husband
were settled through theintervention of the Panchayat. In fact, on one
such occasi on a conprom se was recorded by the said Panchayat which was

mar ked as Ext. DL.

We may furthernore notice that, indisputably, ‘at the tine the occurrence
took place, the husband was in the latrine. The grievance of the deceased
as agai nst her husband appears to be that despite calling, he did not cone
at the spot. It however, appears from her first dying declaration that she
was taken to the hospital by her husband and his aunt, nanely, Pathani -
sister of the nother-in-law of the deceased.

The prosecution case rmust be judged i nthe aforenentioned factual backdrop
It is solely based on the dying declaration of the deceased. Corroboration
thereto, if any, can be sought fromthe fact that it was established that
they had been quarreling on earlier occasions also. In both her dying

decl aration, the genesis of the occurrence is stated to be the saneg,

however the node and the manner in which the sane was done as also the role
pl ayed by the appellants and her father-in-law Ranjit Singh, are sonewhat

i nconsi stent.

Learned counsel for the appellants, as noticed hereinbefore, |aid enphasis
on the fact that keeping in view the said inconsistencies in the dying
decl arations, this Court should not at all rely thereupon

It is now well settled that conviction can be recorded on the basis of a
dyi ng declaration alone, if the sane is wholly reliable, but in the event
there exists any suspicion as regards correctness or otherw se of the said
dyi ng declaration, the Courts in arriving at the judgment of conviction
shal |l | ook for sone corroborating evidence. It is also well known that in a
case where inconsistencies in the dying declarations, in relation to the
active role played by one or the other accused persons, exist, the court
shall |ean nore towards the first dying declaration than the second one.

We, however, are not in a position to persuade ourselves to accept the
subm ssions of the | earned counsel for the appellants that we shoul d not
accept any of the dying declarations at all or any part thereof.

The subm ssions of the | earned counsel for the appellants to the effect
that PW3 being the attending physician, there was no reason for her to
grant any certificate, cannot be accepted. She deposed on the basis of the
bed- head ticket. Even in the bed-head ticket, it was stated at the time
when the second dyi ng decl arati on was recorded by the | earned Judicia
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Magi strate, and endorsenent had been made by Dr. K K Chahar that when the
Magi strate recorded the statements of the patient she had been in a fit
medi cal condition. Only because she treated the deceased all along, the
sane woul d not mean that she woul d exam ne the patients in the hospita

t hroughout the day and night.

PW 12 Dr. Rupinder Kaur is also a responsible doctor. In her deposition she
has stated that when the doctor exanmined the deceased, she was fully
consci ous and though she was having pain she was fit to nake the statenent.

It was sought to be argued that the said doctor did not issue any
certificate of recording of dying declaration in the beginning but it was
not necessary. The statenent of the deceased was taken only when the

| earned Magistrate as al so the attendi ng doctor satisfied thensel ves about
her condition to make statenent. Ms. Preeti Sahni, Judicial Mgistrate,

1st C ass, Patiala, who exanmined herself as PW1, nmade a categorica
statenent that before her statement was recorded she had put questions to
her in order to ascertain whether she was capabl e of understanding the sane
and was in aposition to make statenment voluntarily. It is of sone
significance to note that the Investigating Oficer, Executive Mgistrate
as al so the doctors were taking extrenme care in that behalf as is evident
fromthe fact that although after recording the first information report,
an endeavor was made on 21.8.1997 to get the statement of the deceased
recorded by the Executive nagistrate but as she was not found to be in a
fit condition to nake statenment, the same was not recorded. It is therefore
not correct to suggest that the judicial magistrate recorded the statenent
of the deceased although she was not in-a fit condition to nake the

st at enment.

We may, at this juncture, notice the discrepancies, which were considered
by both the learned Trial Judge as also the H gh Court. Whereas the
deceased in her first dying declarationascribed the role of her father-in-
| aw as pouring kerosene on her and the rol e of ablaze by a match stick to
her nother-in-law, but in her statenent before the |earned Judicia

Magi strate, she stated that the nother-in-law sprinkled kerosene on her and
then she set ablazing her with a match stick. It is, therefore, evident
that the role of Roshan Kaur (nother-in-law) in lighting the match stick is
consi stent.

We, however, are not in a position to accept the statenment of the deceased
as regards the roles played by the other accused persons, namely, the
brother-in-1aws of the deceased and their respective w ves.

The role ascribed to Vir Kaur, wife of Dalip singh (since deceased), and
Bima Kaur wi fe of Santokh Singh, together with their husbands is that they
had al | egedly caught hol d of her

VWereas in the second dying declaration, the deceased all eged that while
after quarreling with her husband, she wanted to | eave the house and for
that purpose she started gathering clothes, her father-in-Iaw caneg,

foll owed by her sister-in-law Binma Kaur. Ranjit Singh, her father-in-law
and brothers of her husband, nanely, Dalip Singh and Santokh Singh, had

al so cone there. According to her, all the nen were helping her nother-in-

| aw and at that point of time her nother-in-law set her ablaze with a match
stick. The inconsistency in the roles ascribed to her brother-in-1law and
sisters-in-lawis, therefore, evident.. In her first dying declaration, the
rol e of catching hold of her was ascribed to all of them other than the
not her-in-law, but in the second staterment it was ascribed only to the men,
nanely her brothers-in-|aw al one.

We are, therefore of the opinion that in a case of this nature, the rule of
caution should be applied and therefore benefit of doubt should be given to
appel lant Nos. 2, 4 and 5, nanely, Santokh Singh, Vir Kaur w o Dalip Singh

and Bima Kaur w o Santokh Singh, respectively.
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As for the purpose of arriving at the aforenentioned concl usion, we have
not taken into consideration the purported oral dying declaration nade by
the deceased before PW7, we do not think it necessary to discuss his

evi dence. W may, however, observe that the statement of Gurnukh Singh
(DW4), has rightly been disbelieved by the | earned Sessions Judge as al so
by the High Court. There was al so no reason as to why any statenment shal
be made before himby the deceased. If his statenment was correct then it
was expected that he would also cone to the hospital. It was furthernore
expected that he would get his statenent recorded by the Investigating
Oficer. It is to much to contend that he gave his statenent before the

I nvestigating Oficer but the sane had not been recorded. Not even such
suggesti on was made to PW13, although a | ot of suggestions have been
thrown at himas regards his conducting one-sided investigation

The submi ssion of the [earned counsel for the appellants, that the
investigation is faulty, is not a matter, which, in our considered opinion
is of any inmportance. The first-information report was based on the dying
decl aration. The evidence of the accused was that she caught fire
accidentally. The | earned Sessions Judge as al so the Hi gh Court has
considered the matter at great |ength. Wether the deceased received burn
injuries accidentally or otherwise may be a matter in issue but that she
received burn injuries i's not and issue. It was, therefore, not necessary
to take photographs or seize the alleged pieces of burnt clothes. In any
view of the matter, the sane has not caused any prejudice to the
appel | ants.

For the reasons aforenentioned the appeal of ‘Roshan Kaur, appellant No. -3,
is dismssed and the appeal filed by appellant No.2 - Santokh Singh
appel l ant No.4 - Vir Kaur and appellant No.5 -'Binla Kaur, is allowed.
Appel l ant No. 3 - Roshan Kaur -is-directed to surrender and she be taken
into custody i medi ately. Appellant Nos.2, 4 and 5 are on bail. They are
di scharged fromtheir bail bonds.




