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ACT:

Madhya Pradesh Prathmk Mddle School Tatha Madhyam k
Shi ksha (Pat hya Pust akon Sanmbandhi Vyav v i stha) - Adhiniyan,
1973, S. 4(1) and 4(2)--Wether State Governnent could

prescribe t ext books in exerci se of executive
power - - Educati on Board not expressly enpowered to prescribe
books--i f coul d prescribe t ext books on
| anguages--Di stinction bet ween recomendati on and

prescription--Wether consultation wth Chairman’ of the
Board woul d amount to consultation with the Board.
Constitution of India--Art. 14 and 19(1)(g)--If the Act
violates Art. 162--Scope of.

HEADNOTE:

By Section 8 of the Madhya Pradesh WMdhyarrik Shiksha
Adhi niyam 1965 the Board of Secondary  Education was
enpowered to prescribe courses of instruction in such
branches of Secondary education as it may think fit. The
Board clainmed that the power to prescribe courses of
instruction carried wth it by necessary inplication the
power to prescribe text books, and did prescribe text @ books
on |anguages. This Act was replaced by the Madhya Pradesh
Prathmk Mddle School Tatha WMdhyam k Shiksha (Pathya
Pust akon Sambandhi Vyavast ha) Adhiniyam 1973. Section 4(1)
enpowered the State Governnent to prescribe text books
according to syllabi laid dowmn under s. 3. The proviso to
sub-section (1) enacted that the text books for secondary
education shall not be prescribed wi thout prior consultation
with the Board. Sub-section (2) of this section stated that
the text books prescribed by the State Governnent or the
Board and 'in force’ immediately before the appointed day
shall, till they are changed in accordance wth t he
provisions of this Act, be the text-books prescribed for the
pur pose of sub-section (1). Sub-section (3) prohibited the
use of any books, other than the text books prescribed under
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subsection (1) or referred to in sub-section (2) in any
approved school or recognised school fromthe appoi nted day,
that is, 23rd March, 1973. In exercise of the powers
conferred by section 4(1) the State Government issued a
notification dated 24th My, 73 giving its approval to
certain t ext - books for the Higher Secondary Schoo
Certificate Examnation in which it was stated that the
approval of these text books was given by the State
CGovernment in consultation with the Board of Secondary
Educati on. A notification was issued by the Board on 28th
March, 1973 giving directions that the scheme of exam nation
for the higher secondary school certificate exam nation 1976
shal | continue as per the sane exami nation in 1975 and that
except for the | anguage subjects the text-books recomended
or prescribed by the Board for higher secondary schoo
certificate examination 1975.in respect of other subjects
shall be the reconmended or prescribed text-books for the
same exam nation for the year 1976.

The petitioner carried on business in printing, publishing
and sel li'ng text-books for use in schools in the State. The
petitioner was one of the publishers who registered hinself
with the Board and submitted text-books published by himfor
the approval of the Board.~ From anmpong the books received
for approval the Board recommended certain text-books but
none of the text-books prescribed or reconmmended by the
Board was text book printed and published by the petitioner.
In a petition under article 32 of the Constitution it was
contended (1) that before the 1973 Act the State CGovernnent
had no statutory authority to prescribe any textbooks and,
therefore, the text-books published by the Text Book
Corporation and prescribed by the State Governnent coul d not
be said to be validly prescribed and they could not be
regarded as text-books 'in force' imediately before the
appoi nted day under s. 4(2) of the Act, (2) that there was
no statutory provision enmpowering the Board to Prescribe any
t ext - books on | anguages and the notification prescribing the
t ext - books was ineffective because it was issued

625

by the Board and not by the State Government which  alone
could prescribe the text-books under s. 4(1); (3) that the
t ext - books recommended by the Board coul d not be regarded as
text-books ’'in force’ inmediately before the appointed  day
under s. 4(2) and the notification dated 28th March, 1973
issued by the Board did not have the effect of prescribing
any of these text-books (4) that though <the notification
dated 24th May, 1973 stated that the approval to the text-
books was accorded by the State Governnent in consultation
with the Board, there was’ in fact, no prior consultation as
required by the proviso to sub-section (1) of section 4 and
the notification was, therefore, void, and (5) that ~section
4 inposed unreasonable restrictions on the petitioner’s
right to <carry on his business in as much as it did not
provi de adequate nmachinery for selection of text books and
left it to the unfittered and ungui ded discretion of the
State Government and so was violative of article 14 -and
19(1) (g) of the Constitution.

HELD: The text-books printed and published by the Text-books
Corporation were validly and lawfully prescribed by the
State Governnent in exercise of its executive power and they
were 'in force’ imediately before the appointed day. These
t ext -booksaccordingly fall wthin the category of
prescri bed text-books under s. 4(2)and s. 4(3) of the

Act. The action of the State CGovernment in prescribing the
t ext - books, printed and published by the Text Book
Corporation, to the exclusion of other text-books on the
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subjects did not infringe any right of the petitioner and
other publishers and-it was within the executive power of
the State. The State CGovernnent could act in exercise of
executive power in relation to any natter with respect to
which the State |egislature had power to nake | aws even if
there was no legislation to support executive action; but
such executive action nust not infringe rights of any
person. The fact that prior to 1973 there was no
statutory provision Ilike s.4(1) of the 1973 Act which
enpowered the State CGovernment to prescribe any text books
did not-nean that the State CGovernment was not entitled to
prescri bes these books in exercise of its executive
power under article 162 of the Constitution.[638-D; B- C,
636 G

Rai Sahib Ram Jawaya Kapur v. State of Punjab, 119551 2
S.C.R 225 foll owed.

Bennett Cokman & Co. v. ‘Union of India [1972] 2 S.C.R 788,
State of  Madhya Pradesh v. Thakur Bharat Singh, [1967] 2
S.C.R 454 referredto.

(2) The Board has undoubtedl y the power to prescribe courses
of instruction in |anguages, but it does not include, as
necessarily incidental to it, the power to prescribe text-

books on |anguages. It is not correct to say that the
course of instruction in-language cannot be | aid down except
by reference to text books prescribed for the purpose. The

prescription of text books on | anguages was outside the
power of the Board and hence it was ultra vires and had no
bi nding effect which would oblige the schools to use only
those text books ‘and no others. it is only the State
CGovernment and not the Board which is given power under s.
4(1) to prescribe text books and therefore, the notification
dated 28th March, 1973 which was issued by the Board and not
by the State Governnent was futile and i neffectual ‘and did
not have the effect of prescribing these text books under s.
4(1). The Board is a creature of the statute and unless the
statute creating it invests it . wth power to prescribe text-
books so as to make it obligatory on the schools to adopt
such text books and no other for study and teaching, it can
not claimto exercise such power. The Board al so, cannot in
the absence of power expressly or by necessary inplication
conferred on it by the statute. nake it a condition of
recogni tion of schools that they shall followonly the text
books prescribed by it and no other text books shall be used
by them for study and teaching. The Act of 1965 under which
the Board was created did not in express ternms give power to
the Board to prescribe text books, nor did it provide
anywhere that the Board shall be entitled to nmake it a
condition of recognition that the schools shall use the text
books prescribed by it and no others. [639 B; 640 B-D;/ 638
E-g

(3) The notification dated 28th March, 1973 cannot be read
as representing exercise of power under s. 4(1) and the
status of prescribed text books could not be accorded to the
four text books on the strength of this notification. [641
Bl

There is a basic distinction between recomendation and
prescription of tex books. Prescription of a text book
carries wth it a binding obligation to follow the text

book. There is no such obligation when a book is nerely
reconmended.
626

No confernent of statutory power is needed to enable the
Board to reconmend text books and no question of ultra vires
can arise in such a case. The text books were nerely
recormended and not prescribed by the Board and being only
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recomended text books, they obviously could not be said to
be 'in force’ immediately before the appointed day. Section
4(2) did not, therefore, apply in respect of these text
books. [640 E-H]

(4) The notification dated 24th May, 1973 must be held to be
invalid as being in breach of the mandatory requirenent of

the proviso to section 4(1) of the Act. It is clear beyond
doubt that there was no prior consultation with the Board
before the State Government issued the notification. The

proviso to section 4(1) clearly lays down a condition for
the exercise of power and unless this condition is satisfied
the power cannot be exercised by the State CGovernnent. It
is settled law that where the validity of an order depends
on the fulfilnment of a condition precedent and there is a
recital in the order  that the condition precedent is
sati sfied, the presunption arises in favour of t he
sati sfaction of the condition precedent and the burden is on
the person challenging the satisfaction of the condition
precedent 'to prove that in fact the condition precedent was
not satisfied. In the instant case the question as to what
text books shoul d be recomrended to the State Governnent for
prescription was not placed before the general neeting of
the Board, nor was any resolution passed by the genera
nmeeting of the Board recomendi ng any  text books. The
recomendations in/'regard to the text books were nade by the
Chairman of the Board, which were not nmde as an energency
neasure nor was  any power of the Board vested in the
Chairman by the regulations. There is nothingin the Act or
the regulations which says that consultation wth the
Chai rman woul d be tantampunt to consultation w th the Board.
The consultation which Governnent had before -issuing the
notification dated 24th May, 1973 was consultation with the
Chairman and not with the Board. [644 E, 641F]

Swadeshi Cotton MIIs v. The State of U P. [1962] 1. S.CR
422. referred to.

(5) No fundanental right guaranteed to the petitioner under

article 19(1)(g) was infringed, if the State Governnent, in
exercise of the statutory power conferred under s. 4(1), did
not prescribe text books printed and published by them It

is not possible to say that arbitrary and uncontrol led power
has been veste in the State Governnment and on that account
Section 4(1) is bad. The power to sel ect and prescribe text
books is not an unguided and unfettered power which 1eaves
it free to the State Governnent to sel ect and prescribe such
text books as it may wantonly or capriciously please, but it
is a power which is confined and enbanked within limts by
the object and purpose for which it is conferred.  The State
Government has to exercise this power in the light of the
policy or principle that the best possible text books shoul d
be made available to the students. [648A; 649 D, B

It is true that the power conferred on the State Governnent
is a large, discretionary power and no machinery is laid
down by the |egislature which woul d ensure just and ' proper
execution of the power by the State Governnent, but on  that
account al one confernment of the power connot be held to  be
invalid. Wenever a discretionary power is conferred on any
authority there is always a potential danger of its exercise
or abuse, however nuch the legislature may try to hedge it
with safeguards. But the nmere possibility that the power
may be misused or abused cannot per se induce the court to
deny the existence of the power. The State |legislature has
confided this power not to any petty official but to the
State Government and that itself is a guarantee that the
power would be exercised in conformity with the policy or
principle laid down in the statute. [649(Q
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Mat aj ob Dobea v. R C. Bhari, [1955] 2 S.C.R 925.

JUDGVENT:

ORIFGANAL JURISDICTION : Wit Petition No. 1177 of 1973
(Under Article 32 of the Constitution for enforcenent of the
fundanental rights).

627

B. Sen with K. P. Miunshi, U K Khaitan and S. R Agarwal a,
for the petitioner.

Y. S. Dharmadhi Kari w th Ram Punjwani and. I.N.  Sharff.
for the respondent 1-3 (I'n W P. 1177)

V. N. Ganpule and Umila Sirur for the respondent 4-6 (in W
P. 1177)

The Judgnent of the Court was delivered by

BHAGWATI, J.-The petitioner carries on business of printing,
publ i shing and selling text books for use in Primary, M ddle
school s and Higher Secondary classes in schools in the State
of Madhya Pradesh. On 1st Novenber, 1956, as a result of
the reorgani sation of States under the States Reorganization
Act, 1956, a new State of Mdhya Pradesh was formed
conprising of territories of the existing States of Madhya
Pradesh known as Mahakoshal area, the territories of the
existing State of Madhya Bharat, excluding Sunel Tappa,
Sironj SubDivision of Kotah District in the existing State
of Rajasthan and the territories of the existing States of
Bhopal and Vindhya Pradesh. W are concerned in this
petition mainly w th Mahakoshal and Madhya Bharat regi ons of
the State of Madhya Pradesh and we shall, therefore, so far
as any references to the position obtaining prior. to the
reorgani zation of the States is concerned, confine our
attention only to those two regions. The school education
in t he State of Madhya Pradesh, _and-prior to t he
reorgani zation of the States, in the Mahakoshal and WMadhya
Bharat regions, has always been divided structurally in
three stages, nanely Primay, Mddle school and Higher

Secondary. Primay education consists of classes'| to V,
M ddl e School, of classes VI to VIILI and H gher Secondary of
classes IXto XI. Primary and M ddl e school -education may

be consi dered together, for barring a short period upto the
enactment of the Madhya Pradesh Secondary Education Act,
1959 (hereinafter referred to as the Act of 1959), when
M ddl e school education was clubbed together wth H gher
Secondary education and was treated differently fromPrinmary
education, M ddle school education has al ways been treated
on the sane basis as Primary education in contrast to Hi gher
Secondary Education. it is not necessary for the purpose of
the present petition to trace the history of the  regulation
of Prinmary and M ddl e school education fromthe inception

It would be sufficient to state that Primary education at
all times and M ddl e school education, so far as Mhakosha

region is concerned, after the enactnent of the Act of 1959,
and in other regions even before that tine, were regulated
by the State Governnent. The State Governnent prescribed
the courses of instruction and syllabi for all <classes of
Primary and M ddl e school education and they were followed
not only by Governnment schools but also by private schools,
not because of any statutory authority, but because npbst of
the private schools depended on grant-in-aid fromthe State
Government and unl ess the courses of instruction and syllab

prescri bed by

628

the State Governnent were followed by them they would not
be recognized by the Board of Secondary Education so as to
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be able to present their students for the exam nation to be
held by the Board a sine qua non for admission to a
university-unless their Primary and M ddl e schools sections
were recogni zed by the State Governnent. So far as the text
books for use in Primary and M ddl e school classes were con-
cerned, the State GCovernment prescribed 29 text books
printed and published by it on different subjects for use in
di fferent classes. There was of-course, no statutory
provi si on under which these 29 text books could be
prescribed by the State Governnent and the prescription of
these 29 text books had, therefore, no statutory authority
but private schools, no less than Governnent schools,
accepted these 29 text books because non-acceptance would
have involved estoppage of grant-in-aid from the State
CGover nment . In the neantine a Society called the Madhya
Pradesh Pathya Pustak Rachna Avam Shai kshini k Anusandhan
Ni gam (hereinafter referred. to as t he Text Books
Corporation) was forned by the State Governnent for the
pur pose of carrying on the work of printing, publishing and
di stributing text books for use inthe Primary and Mddle
school classes in the State of Madhya Pradesh. The Mnister
incharge of the portfolio of ‘education was an ex-officio,
Chai rman of the text Books Corporation, while some officers
of the CGovernment connected with the Education Departnent
were ex-officio nmenbers along wth certain other non-
official menbers nominated by the State Governnent. The
Text Books Corporation was registered under the Madhya
Pradesh Societies Act, 1959 and according to the provisions
of that Act, it was to function on a no profit-no |oss
basis. The initial resources of the Text Books Corporation
were provided by the State Governnent by giving a  |oan of
Rs. 15 lacs for the purpose O enabling it to comence its
operations. The Text Books Corporation was by its very
constitution controlled by the State Governnment and it was
intended to function as an agency of the State Governnent.
The work of printing and publishing of text books was,
however not comenced imediately by the Text Books
Corporation and until the end of the acadenmic year  1970-71
the aforesaid 29 text books printed and published by the
State CGovernnent continued to be prescribed and used in the
Primary and M ddl e school classes.

There was, however, a change in the course —of instruction
and syllabi in some of the subjects fromthe acadenmic year
1971-72. The State , Governnent by a notification dated 18th
May, 1971 prescribed inproved courses of ~instruction and
syallabi in certain subjects to be followed from the
academ c year 1971-72 and directed that so far as courses
,of instruction and syallabi in the other subjects were
concerned, they should continue to be the sane as in the
previ ous acadenic year 1970-71. The aforesaid 29 text / books
printed and published by the State Governnent, not “being in
accordance with the new courses of instruction and syallab
so prescribed, were rendered useless and in their place,
new text books had to be brought out which would be in
conformty with such new courses of instruction and
syal | abi . The Text Books Corporation accordingly printed
and published 28 text books in accordance with the new
courses of instruction and syallabi and these

629

28 text books were prescribed by the State Governnment by a
notification dated 21st May, 1971 for use in the Prinary and
M ddl e school classes for the academ c year 1971-72. The
nunber of text books printed and published by the Text Books
Cor poration was reduced from29 to 28 because one text book
nanely, Bal Bharati Praveshika, which was printed and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 28

published by the State Government as a separate book, was
amal gamated by the Text Books Corporation with Bal Bharati
Part 1. These 28 text books brought out by the Text Books
Corporation were referred to by the State Government as
"nationalized text books’ as the Text Books Corporation was
nmerely an agency set up by the State Governnment for carrying
out the work of printing, publishing and distribution of
text books. The State Governnent nade it clear in the
notification dated 21st May, 1971 that so far as the other
subj ects were concerned for which such nationalised text
books were not available, the schools were free to use
according to their convenience such books of private
publishers as they liked, provided they were witten in
accordance with the courses of instruction and syllabi for
the academic year 1970-71. The result was that in the
Primary and M ddle school classes for the acadenic year
1971-72, the above nentioned 28. text books, printed and
publ i shed by the Text Books  Corporation. wer e used
exclusively as text books for the subjects dealt wth by
them while for the other subjects text books printed and
publ i shed by private publishers were used according to the
conveni ence of the schools. The courses of instruction and
syal  abi for the next academ c year 1972-73 were prescribed
by the State CGovernnent by a notification dated 10th My’
1972 and by this notification the State Government in-
troduced new courses of instruction and syallabi in certain
subjects and with regard to the rest, directed that the sane
courses of instruction and syallabi as also the same text
books shall continue to be in use as in the acadenmic year
1971-72. The sane 28 text books, printed and published by
the Text Books Corporation, revised in accordance with the
new courses of instruction and syallabi where necessary
continued to be prescribed as text books for the academc
year 1972-73. The Text Books Corporation thereafter brought
out eight further text books making in the aggregate 36 text
books printed and published by then-and as appears from the
circular dated 30th August 1973 issued by the Director of
Public Instruction, an order dated 23rd Match 1973 was
issued by the State CGovernnent prescribing these 36 text
books for wuse in the Primary and Mddle school  classes.
Thi s order had not been’ challenged in the present petition
or in the volumnous affidavits filed on behalf of the
parties and it need not therefore engage our attention. The
| earned counsel appearing on behalf of the petitioner did
nake an attenpt in the course of the argunent to chall enge
the wvalidity of this order but when we pointed out ~to him
that there was no challenge against it in the petition and
it was, therefore, not open to himto assail its/ validity on
the petition as it stood he rightly withdrew his attack.
This, of-course’, does not nean that the petitioner  cannot
challenge the wvalidity of this order in any ot her
appropriate proceeding which he nay take for that purpose,
provi ded he has valid grounds for doing so.

So far as Higher Secondary education is concerned, it —was
regul ated by the Madhya Pradesh Education Act, 1951 in the
Mahakoshal region

630

and by the Madhya Bharat Secondary Education Act, Sanvat
2007 in the Madhya Bharat region. It is not necessary to
refer to the provisions of these two statutes, for both of
them were repealed by the Act of 1959 which was enacted by
the Legislature of the new State of Madhya Pradesh after the
reorgani zation of that State. Section 3 of that Act
provided for the incorporation of the Board of Secondary
Education and s. 4 laid down its conposition. The powers of
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the Board were set out in s. 8, which provided inter alia
that the Board shall have the power to prescribe courses of
instruction in such branches of Secondary Education as it
may think fit. Sections 18 and 19 constituted a salient and
di stingui shing feature of this Act. They were based on the
recomendati ons nmade by the Secondary Education Commi ssion
1952-53 set up by the Governnent of India. The Secondary
Educati on Conmission suggested inits report that it was
necessary that "all political and other extraneous influence
must be eschewed in the selection of taxt books" for use in
Hi gher Secondary classes and this was possible only if a
high power conmttee was entrusted with this task. VWhat
shoul d be the constitution of this high power commttee and
what functions nust be assigned to it also forned the
subject natter ,of reconmendati ons made by the Secondary
Educati on Comnmi ssi on. These recomendations formed the
basis for the enactrment of ss. 18 and 19. Section 18
provi ded for the constitution of @ committee called the Text
Books 'Committee which was to consist of distinguished
i ndependent - persons who would be free from political and
ot her extraneous influences and they included inter alia a
sitting or retired Judge of the High Court or a District
Judge, a nenber of the State Public Service Conmission, a
Vi ce- Chancel l or of a university in the State and two | eadi ng
educati oni st s. The functions of the Text Books Comittee
were difined by s. 19 to be as foll ows

"(1) to select text ~books for prescribed

cour ses of instructions and  syllabi for

Secondary Educati on;

(2) to prepare a panel of expert reviewers for

each of the subjects included in the secondary

school education curricul um

(3) to appoint expert committees consisting of

not nore than three nenbers from anongst the

panel of experts  to examine and subnmit a

detailed report. on the suitability of the

books referred to them

(4) toinvite experts to wite text books and

ot her books of study, if necessary,--"
Though one of the functions entrusted to the Text Books
Conmittee was to select text books for prescribed courses of
instruction and syllabi, no power was given to the Board to
prescribe the text books selected by the Text Books
Conmittee. The Board, however, clained to have the power to
prescribe text books in |anguages on the ground that the
power to prescribe courses of instruction and syllabi in
| anguages carried with it by necessary inplication the power
to prescribe text books and on that view, the Board, on. the
basis of the selections made by the Text Books B Conmittee,
prescribed text books in English, Hndi, Mrathi and
Sanskrit.
631
The Madhya Pradesh Madhyam k Shi ksha Adhi ni yam 1965  (here-
inafter referred to as the Act of 1965) was enacted by the
Madhya Pradesh Legislature on 29th Septenber 1965 and by s.
30, it repealed the Act of 1959. Section 3 of that Act
provided for the incorporation of the Board of Secondary
Education and its constitution was laid down in s. 4.
Section 8 defined the powers of the Board which included
inter alia the power:

"(a) to prescribe couses of instruction in

such branches of Secondary Education as it nay

think fit;

(in) to advise the State Governnent as to the

courses of instruction and syllabi of Mddle
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School Education with a viewto secure co-

ordi nati on between M ddl e School and Secondary

Educati on;
The last quoted cl.(m of s. 8 clearly postulated that the
State Government has the power to prescribe courses of
instruction and syllabi for Mddl e School classes. Secti on
24 enmpowered the Board to constitute various conmittees
which included inter alia Conmttees of Courses and their
constitution, powers and duties were to be provided by re-
gulations made by the Board under s. 28. The Board in
exerci se of the power conferredunder s. 28 nuade t he
Board of Secondary Education, MihdyaPradesh Regul ati ons,
1965 (hereinafter referred to as the Regul ations). Regul ati on
30 provided that the Board shall appoint Commttees of
Courses in the subject enunerated in that regulation and
each Committee of Courses was enjoined by regulation 32 to
"lay down a syllabus in'the subject or subjects with which
it is concerned,, and recomend suitable text books when
called upon to do so". It was not stated in the Regul ations
as to who could call uponthe appropriate Conmittee of
Courses to reconmend suitable text books but obviously what
was contenplated was that the Board would require the
appropriate Committee of Courses to make recomendations in
regard to text books. Now, the Board was not given the
power to prescribe  text books, and t her ef ore, the
reconmrendation of suitable text books invited from the
appropriate Conmittee of Courses could only be for the
pur pose of enabling the Board in its turn to recomend such
text books for use by schools in the H gher Secondary

cl asses. In fact, the Board did not claimto exercise the
power to prescribe text books on any subjects  other than
| anguages. The Board prescribed text books only on

| anguages and so far as the other subjects were concerned,
the Board nerely recommended text books on sone of ' those
subj ect s.

The procedure followed by the Board for prescribing or
recommending text books under the Act of 1965 ‘and the
Regul ations was as follows: The Board invited publishers
desiring to get their text books selected to register
thensel ves with the Board and several publishers accordingly
got themselves registered and the petitioner was one of
them The detailed instructions and specifications in
regard to the text books

632

on matters such as quality of paper, nunber-of pages, price
etc. were laid down by the Board and the registered-
publishers were invited to submt text books prepared in
accordance w th such instructions and specifications. for
sel ection by the Board. The registered publishers than got
the text books witten by authors of their choice in/  con-
formity wth the prescribed courses of instruction and
syllabi and printed in accordance with the instructions and
specifications given by the Board and submitted such text
books to the Board for selection. The text books which were
received fromthe registered publishers were then sent to
three reviewers appointed by the Board for the relevant
subject for evaluation after renoving the title page, the
nanes of the author and the publisher and every other natter
that might indicate the identity of the author or the
publ i sher. On receipt of the report of the reviewers such
of the text books as were rated high by the reviewers were
sent to the appropriate Conmmttee of Courses to-ether wth
the report of the reviewers for the purpose of nmaking its
recomendati ons. The appropriate Conmittee of Courses after
scrutinising the text books and considering the evaluation
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made by the reviewers nade its recomendation to the Board
as regards the nerits of the text books submtted for its
consi derati on. The Chair man of the Board then, by virtue
of the authority conferred upon him by the Resolution of the
Board dated 12th October, 1971, selected the text books
after considering the report of the reviewers and the
recommendati on of the appropriate Committee of Courses and
the text books so selected were prescribed or recomended,

as the case nmay be, by the Board. This procedure gave
opportunity to all the registered publishers to submt their
text books for selection by the Board and provided a
machi nery for selection of the best text books to be
recommended or prescribed by the Board.

The record before us does not show precisely what were the
| anguage on which text books were prescribed by the Board,

but it does appear fromthe affidavits and the notification
dated 28th March, 1973 issued by the Board, that text books
were prescribed by the Board for nost of the |anguages
taught . in the primary and mddl e schools, barring Genera

English ‘and Tam 1 for classes I X and X. So far as the text
books recommended by the Board were concerned, there were
four notifications issued by the Board fromtinme to tine
recomendi ng text books on different subjects for classes I X
and X for the period comrencing fromthe acadenm c year 1972-
73 for the Higher Secondary School Leaving Certificate
Exami nation, 1975. /The first was a notification dated b5th
April, 1972 by which the Board reconmmended six textbooks on
G vics, the second was a notificationdated 25th April, 1972
by which the Board reconmended five text books on Economi cs,
the third was a notification dated 26th April, 1972 by which
the Board recomended eight text books on Physics  and the
fourth was a notification dated 17th May, 1972 by which the
Board recomended ei ght text books on Chemistry. There were
thus four subjects on which text books were recommended by

the Board. It was not seriously disputed on behalf of the
petitioner that the procedure set out above
633

for selection of text books was substantially followed by
the Board in prescribing text books on |anguages and
recomendi ng text books on these four subjects. None of the
text books prescribed or reconmended by the Board was a text
book printed and published, by the petitioner. The
petitioner had submtted text books on Cvics, Physics and
Chemi stry. for selection by the Board but they were rejected
by the reviewers as they were found to be bel ow standard and
were printed on poor quality paper and were also costlier
t han t he text books submtted by ot her regi stered
publ i shers.

This was the position which obtained when the Madhya Pradesh
Pratham k, Mddle School Tatha Madhyam k Shi ksha = (Pat hya
Pust akon Sanbandhi Vyavast ha) Adhi niyam 1973 (hereinafter
referred to as the Act of 1973) was enacted by the Mdhya
Pradesh Legislature. This Act canme into force on' 23rd
March, 1973 being the date appoi nted under sub-s. (3) of _s.
1. The provisions of this Act are material and we may refer
to them Section 2, cl. (e) defines text book in the w dest
Possible terns and according to this definition, it neans
any book approved by the State Government in accordance with
the syllabi prescribed under the Act for wuse for any
exam nati on conducted under the authority of the State
Government or by the Board or held in an approved school or
a school recognized by the Board and includes other books of
study or instructional material such as maps, designs and
other nmaterial of Ilike nature approved by the State
CGovernment for any standard of primary education, mddle
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school education or secondary education in accordance wth
the syllabi laid down under the Act. Section 3, sub-s. (1)
provides that the State Government may fromtinme to tine in
relation to prinmary education and middle school education
and the Board may fromtine to tine in relation to Secondary
education, lay down syllabi and publish the sane in such
manner as nmay be prescribed and sub-s. (2) of s. 3 says that
the syllabi laid down under the authority of the State
Covernment in the case of primary education and mddle
school education and by the Board in the case of secondary
education and in force i mediately before the appoi nted day,
i.e., 23rd March, 1973 shall be the syllabi laid down and
publ i shed for the purpose of sub-s. (1) of s. 3. Then cones
section 4 which deals with the prescription of text books
according to syllabi |aid down under s. 3. Since that is the
section which is inpugned-in the present petition, we my
reproduce it

"4(1) The State Governnment may, by order

prescribe the text books according to syllab

| ai-d down under section 3;

Provi ded that text —books for secondary

education shall© not be prescribed wthout

prior consultation with the Board.

(2) The text books prescribed by the State

Government or the Board according to the

syllabi referred to in sub-section

(2) of
sectiion 3 and in force imedi ately before the
appoi nted day shall till they are changed in
accordance with the provisions O this Act, be
the text books prescribed for the purpose of
subsection, (1).
634

(3) As fromthe appointed day, no books ' other
than the text books prescribed under sub-
section (1) or referred to in subsection (2)

shall be wused in  any approved school or
recogni zed school for inparting instructions
in accordance with syl abi in pri mary
education, nm ddl e school education or

secondary education."
The State Government is also given power under s. 5 to
undertake the preparation, printing or distribution of text
books itself or to cause the text books to be prepared,
printed or distributed through such agency as it thinks fit

on such ternms and conditions as may be prescribed. Secti on
6, provides that the text books prescribed by the State
Government for any standard of secondary education shall be

text books prescribed for such standard of secondary
education in accordance with the syllabi and the Board shal
be bound to accept the sanme when so prescribed by the State
CGover nrrent . Then follows section 7 which deals with
del egation of power and the last is section 8 which confers
power on the State CGovernment to make rules for carryi ng out
all or any of the purposes of the Act. It was common ground
between the parties that no rules have so far been nade by
the State Government under this section.
Soon after the coming into force of the Act of 1973, the
Board issued a notification dated 28th March, 1973 which
contained inter alia the follow ng directions
1. The syl |l abus and scheme of exam nation for
t he Hi gher Secondary School Certificate
Exam nation 1976 shall continue as per the
H gher Secondary School Certificate
Exam nati on, 1975,
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2. Leaving aside General English and Tam | for
classes |X and X, so far as the rest of the
subj ects are concerned, the t ext books
recommended or prescribed by the Board for the
Hi gher Secondary School Certificate
Exam nation 1975 shall be the recommended or
prescri bed text books for the Hi gher Secondary
School Certificate Exam nation, 1976.
The State Governnent thereafter in exercise of the power
conferred under s. 4, sub-s. (1) of the Act of 1973 issued a
notification dated 24th May, 1973 according its approval to
certain text books on Botany, Zoology, Hi story, Element of
Commerce and English for the H gher Secondary Schoo
Certificate Exam nation, 1976. It was recited in the
notification that the approval to these text books was given
by the State Government in-consultation with the Board.
The petitioner thereupon filed the present petition claimng
various reliefs under Art. 32 of the Constitution. Severa
contentions were raised in the petition which has the great
denerit of being a highly prolix and confused docunment, not
easily vyielding to analysis, but it is not necessary to
delve into the petition to find out all the contentions
taken there, since at the hearing the | earned counsel for
the petitioner confined his arguments only to the follow ng
contentions
635
A. Prior to the enactment of the Act of 1973
t he State CGovernment  had no statutory
aut hority to prescribe any text books for the
primary. and m-ddle school classes and the
notifications dated 21st May, 1971 ‘and 10th
May, 1972 issued by the State Governnent
prescri bing 28 text~ books printed and
published by the Text books Corporation for
use in sone of the primary and mddle schoo
cl asses were, therefore, wi thout the authority
of law and these 28 text books could not be
said to be validly prescribed by the /State
CGover nirent nor could they be said to
be 'in force’ imrediately before the appointed
day, and if that be so, they could not be
regarded as text books prescribed under sub-s.
(2) of s. 4.
B. Though text books on |anguages wer e
prescri bed by the Board, ~there was no
statutory provision empowering the Board to do
so and the prescription of these text books by
the Boar d was, therefore, wi t hout the
authority of law and these text books  could
not be said to be validly prescribed by the
Board or to be 'in force’ inmrediately before
the appointed day so as to qualify for | being
regarded as text books prescribed under's. 4,
sub-s. (2) The Notification dated 28th March
1973 undoubtedly provided that these textbooks
shal | be prescribed text books for the period
conmenci ng fromthe academ ¢ year 1973-74, but
that Notification was ineffective to prescribe
any text books under s. 4, sub-s. (1) because
it was issued by the Board and not by the
State Governnment which alone could prescribe
text books under s. 4, sub-s. (1).
C. The Board by issuing the notifications
dated 5th April, 1972, 25th April, 1972, 26th
April, 1972 and 17th My, 1972 nerely
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recommended certain text books on Gvics,
Economi cs, Physics and Chenistry. These text
books were not prescribed by the Board and
they were not in force' inmediately before the
appoi nted day. They could not, therefore, be
regarded as text books prescribed under s. 4,
sub-s. (2). Though the notification dated
28t h March, 1973 was issued after t he
appointed day. it did not have the effect of
prescribing any of these text books under s.

4, sub-s. (1), firstly, because

s issued
by the Board and not by the State Governnent,
and secondly,; because it did not nore than
nerely direct that these text books shall be
recormended text books for t he peri od
commenci ng from the Academ c year 1973-74.
D.~ Though the notification dated 24th My,
1973 “recited that the approval to the text
books nmentioned in the- notification was
accorded by t he State CGover nirent in
consul tation with the Board, there was in fact
no prior consultation with the Board as
requi red by the proviso to S. 4, sub-s.(1) and
the notification prescribing these text books,
was therefore, null and void.
E. Section 4 inposed unreasonabl e restrictions
on the right of the petitioner to carry on his
busi ness of printing publishing and

636

distributing text books for use in  Prinmary,
M ddl e School and Hi gher ~ Secondary  d asses,
i nasmuch as it did not provide a proper and
adequate machi nery for selection of the best
avai l able text _books and left it to the
ungui ded and unfettered discretion of the
State Governnent to prescribe at its own sweet
will such text books at it |liked wthout
providing any standard or. guidance’  which
woul d regul ate the exercise of such discretion
arid it was, therefore, void as bei ng
viol ative of Art. 19(1)(9) of the
Constitution. This section was also violative
of the equality clause contained in Art. 14 of
the Constitution inasmuch as-it enabled the
State Governnment to discrimnate between one
publisher and another by leaving it to the
unrestrained wll of the State Governnment to
prescri be such text books as it liked without
| ayi ng down any machi nery whi ch woul d* ensure
sel ection of the best avail able text “books by
gi ving equal opportunity to all publishers.
These were the only contentions urged on behalf of the

petitioner which need to be considered. and we shall —now
proceed to exami ne them
Re: A.

This contention relates to 28 text books printed and
publ i shed by the Text Books Corporation. The State
CGovernment prescribed these 28 text books for use in the
primary and middl e school classes at the tine when the Act
of 1973 had not been enacted and the question is whether the
State Government was entitled to do so. There was, of
course, then no statutory provision, like s. 4, sub-s. (1)
of the Act of 1973, which enpowered the State Governnent to
prescribe any text books and the prescription of these 28

it wa
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text books had, therefore, no legal force. But that does
not mean that the State CGovernment was not entitled to
prescribe these 28 text books in exercise of its executive
power under Art. 162 of the Constitution. " The executive
power of the State CGovernment under Art. 162 extends to al

matters wth respect to which the State Legislature has
power to nake |aws and since education is a subject which
falls within entry I 1 of List Il of the Seventh Schedule to
the Constitution, the State Government could apparently in
exercise of its executive power prescribe these 23 text
books, provided that in doing so it did not trench on the
rights of any person. It is now well settled by the
decision of this Court in Rai Sahib Ram Jawaya Kapur v.
State of Punjab(l) that the State Governnment can act in
exerci se of executive power in relation to any matter wth
respect to- which the State Legislature has power to make
laws, even if there is no legislation to support such
executive  action, but such executive action nust not

infringe the rights of any person. . If the executive action
taken by the State Governnent encroaches on any private
rights, it wuld have to be supported by |egislative

authority, for under the rule of |aw which prevails in our
country every executive ~action which operates to t he
prejudi ce of any person must have the authority of law to
support it. Vide paragraph 27 of the judgnent of this Court
in Bennett Coleman & Co. V. Union of India.(2) The executive
action of the State Government in entering upon the business
(1) [1955] 2 S.C R\ 225.

(2) [1972] 2 S.C. C. 788.
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of printing, publishing and selling text books in Rai Sahib
Ram Jawaya’' s case (1), though not supported by |egislation

was uphel d because it did not operate to the prejudice of
any person. This Court took care to point out that if it
were "necessary to encroach upon private rights in order to
enabl e the Governnent to carry on their business, a specific
| egi slation sanctioning such course would have to be
passed". The sanme view was reiterated by this Court in
State of Madhya Pradesh v. Thakur - Bharat Singh(2) where
referring to the decision in Rai Sahib Ram Jawava’'s ~case(l)
this Court pointed out that in that case it specifically
held that "by the action of the Government no rights of ~the
petitioners were infringed, since a nere chance or prospect
of having particular custonmers cannot be said to be a right
to property or to any interest or undertaking. It is clear
that the State of Punjab had done no act which infringed a
right of any citizen : the State had nmerely entered upon a
trading venture. By entering into conpetition wth the
citizens, it did not infringe their rights'. It
woul d,therefore, seem that the State Governnent coul d
prescribe these 28 text books in exercise of its “executive
power provided that such action did not infringe the rights
of anyone.

Now, so far as Governnent schools are concerned, the State
Government could always, as the authority owning and
conducting those schools, prescribe the text books to be
used by the students in those schools. The prescription of
such text books by the State Government would not infringe
the rights of any publisher, because, as pointed out by this
Court in Rai Sahib Ram Jawaya’s case, (1) there is no right
in a publisher that "any of the books printed and published
by him should be prescribed as text books by the schoo

authorities or if they are once accepted as text books they
cannot be stopped or discontinued in future". Wth regard to
the private schools also the positionis the same. Al
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private schools have to seek recognition by the State
CGovernment for two reasons. Firstly, by reason of Regul ation
61, cl. (b), it is a condition of recognition of a school by
the Board that its primary and middle sections should be
recogni zed by the State Government and secondly, it is only
recogni zed schools which are eligible for grant in-aid from
the State Governnment. Both these are highly conpelling
reasons. There are hardly any schools which have no Hi gher
Secondary section and that neans they nust have recognition
by the Board, but this they cannot have unless they are
recogni zed by the State CGovernnent in respect of their
primary and middl e sections. Besides, having regard to the
high costs of maintenance in running a school, it is not
possible for any school to function wthout grant-in-aid
fromthe State Governnent and in order to qualify for grant-
i n-aid, the school” nust be recognized by the State
CGovernment. Now, -one of the main conditions on which
recognition is granted by the State Governnent is that the
school | authorities nmust use as text books only those which
are prescribed or authorised by the State Governnment. Thus,
even though there is no | aw which confers power on the State
CGovernment to prescribe text books, the State Government can
by virtue of the need of +the private school s f or
recogni tion. prescri’be text books for them

(1) [1955] 2 S.C R’ 225.

(2) [1967] 2 S.C. R 454

638

and oblige themto use such text book,,. So far, therefore,
as the private schools are concerned, the, choice of text
books rests entirely with the State Governnent. No

publisher has any right to insist that any of his books
shal | be accepted as text books by the State Governnent. He
has merely a chance or prospect of any or sone of his books

bei ng approved as textbooks by the State Governnent. " Such
chances are", to use the words of Mikherjee, C.J., in Ra
Sahib Ram Jawaya’' 5 case, (1) "incidental to all trade and
busi ness" and there can be no infringement of any right, if

by an action of the State Governnent such chances are /taken
away. The action of the State Government in prescribing 28
t ext books printed and published by the Text Books
Corporation. to the exclusion of other text books on the
subject did not therefore infringe any right of the
petitioner and other publishers and it was wthin the
executive power of the State Governnent. This “view is
conpletely supported by he decision in. Rai -~ Sahib Ram
Jawaya’'s cast:. (1)

It must, therefore follow that 28 text books printed and
published by the Text Books Corporation were validly and
lawfully prescribed by the State Governnent in exercise of
its executive power and they were 'in force inmrediately
bef ore the appoi nted day, These text books accordingly fail
within the category of prescribed text books under | 'sub-s.
(2) of s. 4, and under s. 4. subs. (3) the approved and
recogni zed schools were tinder an obligation to use these
text books and no others so far as they related to the
subj ects for which they were prescri bed.

RJ: B

It is elementary that the Board is a creature of the statute
and unless the statute creating it invests it with power to
prescribe text books so as to make it obligatory on the
schools to adopt such text books and no others for study and
teaching, it cannot claimto exercise such power. The Board
al so cannot, in the absence of power expressly or by neces-
sary implication conferred on it by the Statute, nake it a
condition of recognition of the schools that they shal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 28

follow only the text books prescribed by it and no other
text books shall be used by themfor study and teaching.
The Act of 1965 under which the Board is created does not in
express terns give power to the Board to prescribe text
books, nor does it provide anywhere, that the Board shall be
entitled to make it a condition of recognition that the
schools shall use the text books prescribed by it and no
others, Even the Regul ations made by the Board under s. 28
of the Act of 1965 do not nmmke it a requirenent of,
recognition that only the text books prescribed by the Board
shal | be used by the schools. Vide Regulation 61. The only
guestion is whether there is anything in the Act of 1965
whi ch by necessary- inplication confers power on the Board
to prescribe text books. It was not seriously disputed by
the Ilearned Advocate Ceneral appearing on behalf of the
respondents that the Board has no power to prescribe text
books generally but hi's contention was that, so far as
| anguages are concerned, the power to prescribe courses of
instruction, which  is admttedly vested in the Board,
carries. with it~ by necessary inplication the power to
prescri be text books, because

(1) [1955] 2 S.C R 225.
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courses of instruction in | anguages cannot, be prescribed
otherwise than by reference to particular text books
selected for the purpose. it was urged by the |earned
Advocate General that it is only through particul ar selected
text books that courses of instruction in |anguages can be
prescribed, and therefore, the Board has, as necessarily in-
cidental to its power of prescribing courses of instruction
the power to prescribe text  books on |anguages. Thi s
contention is not well founded and cannot be sustained. The
Board has undoubtedly the power to prescribe courses of
instruction in |languages, but it does not include, as
necessarily incidental to it, the power to prescribe text
books on | anguages. it is not correct to gay that the course
of instruction in |anguage cannot be | aid down except by
reference to text books prescribed for the purpose. The
course of instruction in | anguage woul d cover topics such as
grammar, conposition. prose anti poetry. So far as -~ grammar
and conposition are concerned, there can be no doubt that
course of instruction can be |aid down without prescribing
any text books and in fact we find from the prospectus
issued by the Board fromtinme to time that no text books
were prescribed by the Board and yet ~the ~course of
instruction could be laid down with sufficient clarity and
precision by reference to various topics such as nouns,
ver bs, adverbs, adjectives, tenses, conplex sentences and so
on and so forth. The course of instruction in . prose and
poetry can be easily prescribed by reference to /prose
passages, short stories, articles, essays and —poens of
different authors and for this purpose it is not necessary
to prescribe any particul ar text books containing such prose
passages, short stories,articles, essays and poens. In
fact, once these prose passages, short stories, articles,
essays and poens are prescribed as part of thecourse of
instruction, different publishers would conme out with
di fferent t ext books conpiling these materi al s and
presenting them in intelligible, instructive and usefu
form These different text books may vary one from the
ot her, in presentation, style, annotations, conment s,
el uci dati ons, explanatory notes, quality of printing, price
etc. Sone may be nore intelligible and useful than ’'the
others. The chief merit of a text book on prose and poetry
would really lie not in nechanical reproduction of the prose
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passages, short stories, articles, essays and poem
prescri bed by the Board, which can be done by any publisher
but in the annotations, coments, el uci dati ons and

explanatory notes given by the author with a view to
inculcating in the students greater understandi ng and keener
appreciation of the literary and other qualities of such
prose passages, short stories, articles, essays and poens.
Any one of these text books nmay be prescribed by the Board
and that would be wholly different from prescribing’ the

course of instruction. W may illustrate our point by an
exanpl e. Take a case where a play of Shakespeare is to be
prescri bed. There are several editions of Shakespearian

pl ays. There is the Canbridge edition; there is the Arden
edition; there is the Warwick edition and there "are a host

of other editions. The play of Shakespeare can be
prescribed by referring toits title, as for exanple, Hamnl et
or King Lear. It is not necessary, in order to prescribe

such play as a part of the course of instruction, that a
particul ar edition of such play should
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al so be prescribed as a text book.  The two are entirely
di stinct propositions. ~The power to prescribe courses of
instruction in | anguages does not require for its effectua
exercise prescription of text books ~and the power to
prescri be text books cannot be read by necessary inplication
in the power to prescribe courses of instruction

It is therefore, clear, and this conclusion can be disputed,
that the prescriptioon of text books on | anguages was outside
the power of the Board and hence it was ultra vires and had
no bindi ng ef fect which woul d oblige the schools to use only
these text books and no others. These text books could not
in the circunstances be said to be prescribed by the Board,
nor could they be said to be in force, inmrediately  before
the appointed day so as to attract the applicability of s.
4, sub-s. (2), and they could not claim the status of
prescri bed text books under S. 4, sub-s. (2). These ' text
books could not also be regarded as text books prescribed
under s. 4, sub-s. (1) on the basis of the notification
dated 28th March, 1973. It is only the State Governnment and
not the Board, which is given power under s. 4, sub-s. (1)
to prescribe text books, and therefore, the notification
dated 28th March, 1973, which was issued by the Board  and
not by the State Governnent, was futile and ineffectual and
did not have the effect of prescribing these text bhooks
under s. 4, sub-s. (1). These t ext books coul d not ,
therefore, be regarded as text booksprescribed under
sub-s. .(1) or referred to in sub-s. (2) of s. 4 and in the
circunstances there was no obligation on the ‘approved. and
recogni sed schools to wuse only these text books and no
ot hers under sub-s. (3) of s. 4.

Re: C.
This contention is self-evident and does not need any
el aborate argunent. It nay be noted that there is a ‘basic

di stinction between recomendation and prescription of a
text book. Wien a text book is prescribed by an appropriate
authority having | egal power to do so, it has to be followed
by the schools. Prescription of a text book carries with it
a binding obligation to follow the text book. There is no
such obligation when a text book is nerely recomended.
Recommendati on has nmerely a persuasive effect it being open
to the schools to accept the recommendation or to reject it
as they think fit. The schools may use the recomended text
book or they may not according as the principals choose.
That is why no confernent of statutory power is needed to
enabl e the Board to recommend text books and no question of
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ultra vires can arise in such a case. Now the text books
which formed the subject matter of the notifications dated
5th April, 1972, 25th April, 1972, 26th April, 1972 and 17th
May, 1972 were nerely reconmended and not prescribed by the
Board and being only recomended text books as distingui shed
fromprescribed text books, they obviously could not be said
to be ,in force’ immediately before the appointed day.
Section, 4, sub-s. (2) did not, therefore, apply in respect
of these text books and they could not be regarded as text
books prescribed under s. 4, sub-s. (2). The respondents
pl aced strong reliance on the notification dated 28th March

1973 but it is difficult to see howthis notification can be

of any help to the respondents. This notification was
admttedly
641

issued by the Board and not by the State GCovernment and
noreover it did not even purport to prescribe these text

books but nerely directed that these text books shall be
recommended text books for the period comencing from the
academ c ' year 1973-74. It is, therefore, not possible to

read this_ notification as representing exercise of power
under s. 4, sub-s. (1) and the status of prescribed text
books could not be- accorded to these text books on the
strength of this notification. These text books could not
accordingly be regarded as prescribed 'text books either
under sub-s. (1) or under sub-s. (2) of s. 4, and section 4,
sub-s. (3) could not be invoked for contending that these
text books alone should be wused in the approved and
recogni sed schools to the exclusion of text books of other
publ i shers.

Re: D.

The wvalidity of the notification dated 24th May, 1973 was
chal | enged under this head of contention on the ground that
the State Government by this notification prescribed certain
text books for the Higher Secondary classes w thout prior
consultation with the Board and the notification was,
therefore, invalid as being in contravention of the proviso
tos. 4, sub-s. (1). Now, it is clear on a plain reading of
S. 4, sub-s. (1) that though power is conferred on the State
CGovernment to prescribe text books for Hi gher Secondary
cl asses, this power cannot by reason of the proviso, be
exerci sed by the State Governnment w thout prior consultation
with the Board. The proviso clearly |lays down a condition
for the exercise of the power and unless this condition is
satisfied the power cannot be exercised by the State
CGover nrrent . Any attenpted exercise of the —power ~ without
conplying with this condition would be null and void. The
guestion which, therefore, requires to be considered is
whet her the State CGovernnent issued the notification  dated
24t h May, 1973 after prior consultation with the Board. Now
there is arecital in the notification that the approval to
the text books mentioned in the notification was given by

the State Government in consultation with the Board. Thi s
recital throws the burden of proving that there was no prior
consultation with the Board on the petitioner. It is

settled |aw that where the validity of an order depends on
the fulfilnment of a condition precedent and there is a
recital in the order that the <condition precedent is
satisfied, the presunption arises in favour of the satis-
faction of the condition precedent-the burden is on the
per son challenging the satisfaction of the condi tion
precedent to prove that in fact the condition precedent was
not satisfied. See Swadeshi Cotton MIls v. The State of U.
P. (1) The petitioner would, therefore, have to show by
produci ng proper and adequate material that though the
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notification recited that the State Governnment had consulted
the Board prior to the issue of the notification, there was
in fact no such prior consultation with the Board. |If the
petitioner, can establish this, the notification would have
to be held to be invalid as being in contravention of the
proviso to s. 4, sub-s. (1).

Now it is clear from paragraph 134 of the affidavit filed by
Chaturvedi, Deputy Secretary to the Governnment of Madhya
Pradesh,

(1) [1962] 1 S.C R 422.
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Education Departrment in reply to the petition’ that text
books on Botany, Zool ogy, English, Elenents of Commerce,
Hi story. 'and Geography were invited by the Board from the
regi stered publishers ~and various registered publishers
submitted their text books on one or nore of these subjects
for selection and approval by the Board. The petitioner
al so availed of this opportunity and submtted text books on
Hi story and Geography. The text books received from the
vari ous regi stered publishers were then sent to t he
reviewers  for— evaluation, there being a different set of
expert reviewers for each subject, and on receipt of the
report of the reviewers, these text books, at any rate nost
of them chosen in the order of merit given by the reviewers,
were placed before the appropriate Conmittee of Courses
along with the report of the reviewers. The appropriate
Conmittee of Courses after scrutinising the text books
pl aced before it and considering the evaluation made by the
reviewers, submtted.its recomendations to the Board and
the Chairman of the Board, agreeing with the recommendati ons
nmade by the appropriate Conmittee of Courses, forwarded them
to the State Government as recomendations of 'the Board. It
appears that no recommendations in regard to text books on
Geography were forwarded by the Chairman of the Board to the
State Governnment as all the text ~books on Geogr aphy
submitted for selection and approval were found to be bel ow
the requisite standard. The State Governnent then issued
the notification dated 24th May, 1973 prescribi ng text books

on Botany, ’'Zoology, English, Elements of Commerce and
H story in accordance with the recomendati ons forwarded by
the Chairman of the Board. It will be seen fromthese facts

t hat the question as to what text books should be
recormended, to the State Governnment for prescription was
not placed before the general neeting of the Board, nor was
any resolution passed by general neeting of  the Board
recomendi ng any particul ar text books. The recomendati ons
inregard to the text books were made by the Chairman of the
Board. This was indeed not disputed by the | earned Advocate
General but his contention was that the Chairman was
entitled to act on behalf of the Board in nmaki ng
reconmendations and the recomendations made by him in
regard to text books were in the eye of the Jaw
recomendati ons of the Board. Now, there can be no doubt
that if the recommendati ons nade by the Chairman could be
regarded as recommrendati ons of the Board, the requirenent of
the proviso to s. 4, sub-s. (1) would be satisfied. But we
do not think it is possible to take this view (Wat the
proviso to s. 4, sub-s. (1) requires is that there should be
prior consultation with the Board, and therefore, it is the
Board which nust give its opinion and advice to the State
Government in regard to the prescription of text books. Now
the Board nay act by resolution passed at general neeting
but as pointed out above, there. was no resol ution passed at
general neeting of the Board recommendi ng any text books.
It was the Chairman who reconmended the text books and the
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qguestion, therefore, is whether the Chairnman could exercise
the power of the Board to nake recomrendations to the State
Government so that the reconmendati ons nade by the Chairman
could in Ilaw be said to be recommendati ons of the Board.
The powers and duties of the Chairman are to be found in s.
15 of the
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Act of 1965. Sub-s. (1) of s. 15 does not help, for it
nerely says that it shall be the duty of the Chairman to see
that the Act and the Regulations are faithfully observed and
he shall have all powers necessary for that purpose. Sub-s.
(2) of s. 15 has also no relevance in this connection. Then
there is sub-s. (3) of s. 15 which provides that in any
enmergency arising out of the business of the Board, which in
the opinion of the Chairman requires that imediate action
should be taken, the Chairman shall take such action as he
deens necessary and shall thereafter report his action to
the Board at its next meeting. 'This sub-sectionis clearly
i napplicable as it-is not the case of the respondents that
there was any energency arising out of the business of the
Board which necessitated the taking of immedi ate action by
the Chairman. The recommendation of the text books was not
made by the Chairnan-as an energency measure-at any rate,
that was not the plea taken by the respondents. Sub-s. (4)
of s. 15 is a sort of residuary provision which confers
power on the Chairnman to "exercise such other powers as nay
be vested in himby Regulations". But there is nothing in
the Regul ations which, vests in the Chairman the power of
the Board to recommend or give advice in relation to text
books to be prescribed by the State Government. In fact, no
power of the Board is vested in the Chairman by the
Regul ati ons. Thus, we do not find anything in the Act or in
the Regul ations which provides that the power of the Board
to reconmmend’ or give advice in relation to text books to
t he State Government which power is necessarily by
inmplication conferred on the Board under s. 4, sub-s. (1)
provi so-shall be exercisable by the Chairman so t hat
consultations with the Chairman wuld be tantanmbunt to
consultation with the Board. Realising this difficulty, the
| earned’ Advocate General relied on a decision of the Board
dated 12th Cctober, 1971, Ex. 9 to the affidavit in reply
filed by Chaturvedi on behalf of the respondents, ~ and
contended that by this decision 'the Board authorised the
Chairman to take all necessary steps for the purpose of
proceeding further wth the work of the ~text ~ books im
provement schene which consisted of selection and -approva
of t ext books for the purpose of prescription or
reconmendat i on by-t he Board, and the Chai rman _ was,
therefore, entitled to act on behalf’ of the Board in
recormending or giving advice in relation to text books to
the State GCovernment. Now we do not dispute the- genera
proposition that when a power or function is given by the
statute to. a corporate body and no provision is made .in the
statute as to how such power or function shall be exercised,
the corporate body can by a resolution passed at a genera
neeting devise its own node of exercising such power or
function, such '"as authorising one or nore of the nenbers to
exercise it on behalf of the Board. But here this broad
proposition would have no application. There are severa
provisions in the Act of 1965 which provide for delegation
of the powers and functions of the Board to the Chairnman and
other Commttees by neans of Regul ations. If, therefore,
any power or function of the Board is intended to be nmade
exerci sable by the Chairman, that can only be a done through
the nechanismof the Regul ations. The Board cannot, by a
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resolution passed at a, general neeting, authorise the
Chai r man to exercise a particular power or function
entrusted to the
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Boar d. The deci sion of the Board dated 12th Cctober, 1971
cannot, therefore, help the respondents even if it were
construed as authorising the Chairman to exercise the power
of the Board to reconmend or give advice in relation to text
books to be prescribed by the State Governnent. But in fact
we do not think it can be so construed. This decision
merely authorises the Chairman to take all necessary steps
for the pur pose of proceedi ng further with the
i npl enentation of the text books inprovenent scheme and it
does not confer any authority on himto exercise a power of
the Board which he other-wi se did not possess. In any event
the authority conferred by this ,decision cannot include the
exerci se of a statutory function which cane to be vested in
the Board for the first tinme on 23rd Match, 1973 when s. 4,
sub-s. (1) was enacted. W are, therefore, conpelled to
reach the conclusion that the only consultation which the
State Governnment had before issuing the notification dated
24th My, 1973 was consultation with the Chairnman and not
with the Board. The recomendation of text books by the
appropriate Commttee of Courses also could not be regarded
as consultation wth the Board, because the power or
function to give opinion or advice in relation to text books
to be prescribed by the State GCovernnent cane to be
conferred on the Board for the first-time on the enactnent
of s. 4. sub-s. (1) and there is no Regul ati on which dele-
gates this power or function to the appropriate Comm ttee of
Cour ses. It is, therefore, clear beyond doubt ~that there
was no prior consultation with the Boara before the State
CGovernment issued the notification, dated 24th May, 1973 and
this notification nmust accordingly be held to be invalid as
being in breach of the nmandatory requirenment of the | proviso
tos. 4, sub-s. (1).

Re : E

The argurment of the petitioner under this head of ~“challenge
was that s. 4, sub-s. (1) vested power in- the State
CGovernment to prescribe text books for use in schools at
primary, mddle and secondary education |evels and by reason
of s. 4, sub-s. (3) it becane obligatory on the schools to
use only the text books so prescribed and no others for
inmparting instruction to the students. The effect” of the
conbined reading of sub-ss. (1) and (3) of s. 4 was  that
once the text books ,were prescribed by the State CGovernnent
under s. 4, sub-s. (1), the schools were precluded from
using any other text books for the purpose of inparting
instruction to the students. This directly interferred with
the business of the petitioner for, if the text /books
printed and published by the petitioner were not  selected
and approved by the State Governnent, the petitioner | would
not have any market for the ,sale of his text books and that
woul d prejudicially affect his business. The petitioner did
not seriously contend that it was not open to t he
| egislature to provide by legislation for standardisation of
the courses of instruction and syllabi and prescription of
text books but his grievance was that the nachi nery provided
by the legislature for this purpose was unconstitutional
The petitioner pointed out that he could have no grievance
if the Legislature provided an i ndependent body of experts
i ke the Text Book Committee constituted under the
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Act of 1959, for prescribing text books. The provision for
such i ndependent body woul d ensure fair and equal treatnent
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to all printers. and Publishers of text books and elimnate
arbitrariness in the matter of selection of text books for
prescription. But here the State Government was constituted
the authority for selection and prescription of’ text books
and unfettered and uncanalised power was vested in the,
State Government without any guidelines to control and
regul ate the: exercise of such power and without there being
anything which would. ensure proper execution of the power
or operate as a check on the, injustice that might result
from inproper execution of the same. The State Governnent
coul d in exercise of its absolute and uncontrol |l ed
di scretion select and prescribe any text books it liked
wi t hout consulting any experts on the subject and this m ght
not only result in wong. and inproper evalutation of the
merits of the text books submitted for the consideration of
the State Covernment but also lead to arbitrariness and
personal as well as political nepotism The conferment. of
such unguided and uncontrol |l ed power on the State Governnent
in, the matter of selection and prescription of text books
contravened the; fundanmental right to carry on business
guaranteed under Art. 19(1) (g) and was also violative of
equal ity clause contained in Art. 14 and sub-ss.(1)and(3)of

s.4 were,therefore,liable to be struck down as invalid.. W
do not think this contention of the petitioner is well
f ounded. It nust fail for reasons which we inmrediately

proceed to give.

One thing is clear that in order to  achieve a uniform
standard of excellence in education in all  the schools
within the State, it is necessary that there should be
uni form courses of instruction which are. properly thought
out and devised by experts on the subject and forgiving
proper and adequate training in such courses, there should
be. standardised text books. That would not only ' ensure
uniformity in standard but also achieve efficiency in
instruction. Moreover, it would prevent us of poor 'quality
text books which frequently find way in the schools on

account of certain dubious financial arrangenments, between
the managenent and the printers and publishers of those text
books. It is, therefore, in the interest of ~proper and
heal thy education of children that scientifically planned
courses of instruction should be |aid down and text books of
high merit and excell ence shoul d be prescribed. That  can
never be regarded as unreasonable. Now when the Legislature
deci des to adopt this course the Legi sl ature nmust
necessarily entrust the text of laying down -courses of
instruction and prescribing text books to sone authority
fifted and equi pped for this purpose., W are concerned here
only with prescription of text books and | we: will,
therefore, confine our attention to that subject. The
Legi slature,. when it enacted the Act of 1959, left the task
of selecting and prescribing text books to be perforned by
the Text Books Committee but under s. 4, sub-s. (1) of the
Act of 1973 the Legislature has provided, that this task
shall be perforned by the State CGovernnent. Now it —can
hardly be disputed that for the purpose of selection -and
prescription of text books, the nachinery of Text Books
Commttee would be nore efficient and objective, and
inspiring of greater confidence as to, its fairness and
inmpartiality of than that of the State Governnent,,
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but on that account alone the entrustment of the power of
sel ection and prescription of text books to the State
CGovernment cannot be regarded as bad. The Legislature may
choose one of several nethods available to it for achieving
its legislative and the Court cannot interfere sinply
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because it thinks that another nethod is better and should
have been adopted by the Legislature, for ultinately it is
for the Legislature in exercise of its legislative judgnent
to determ ne which of many possible nethods it should in-
"the circunstances adopt. It is a matter of policy for the
Legislature to decide to which authority it would entrust
the power to select and prescribe text books .and so |ong as
the authority chosen by the Legislature is not inappropriate
or inadept for the task, no conplaint of unconstitutionality
in the law can be made on the ground that sone other
aut hority which appears to be better could have been chosen
by the Legislature. The question which has, therefore, to
be considered in adjudging the constitutionality of s. 4,
sub-ss. (1) and (3) is not whether a better machinery could
have been chosen by the Legislature for selecting and
prescribing text books but whether the nachinery which is in
fact provided by the Legislature is violative of any of the
fundanental rights of the petitioner
So far 'as 'the claimof the petitioner based on infraction of
the fundanmental right under Art. 19(1) (g) is concerned,
that stands conpletely negatived by the decision in Ra
Saheb Ram Jawaya’' s case.(1) W have already referred to this
decision earlier but in order to appreciate howit applies
in the context of the present claim it is necessary to
notice the facts of that case in sonme detail. The procedure
which was framed by the State of Punjab prior to My 1950
for selection and approval of text books for use in schools
was that the State Governnent used toinvite publishers and
authors to submit their books for exam nation and approva
by the Education Department and the State CGovernnent after
scrutiny selected out of thema certain nunber  of text
books, any one of themcould be used by the schools. Thi s
procedure was slightly altered in May 1950 and wunder the
altered procedure, the State CGovernnent took upon itself the
nonopoly of publishing text books in sone of the subjects
and wth regard to the rest, the State Governnent selected
and approved text books--not several as before but only one
on each subject-out of those submitted by the publishers and
authors and reserved for itself a certain royalty on the
sale proceeds of such approved text books. In 1952,
however, changes of a fir nore drastic character were
introduced by a notification dated 9th August, 1952 i ssued
by the State Governnment. By this notification the State
CGovernment took over the publishing, printing and selling of
text books exclusively inits owm hands and the private
publishers were altogether ousted fromthis business. The
petitioners who were a firmcarrying on the business of
preparing, printing, publishing and selling (text books
t her e- - upon noved this Court under Art. 32 of the
Constitution praying for wits of mandanmous directing the
State Government to withdraw the notifications of 1950 and
1952 on the ground that they contravened the fundanments
right of the petitioners under Art. 19(1) (g). This Court,
however, took the view that no fundamental right of the
petitioners to carry on their
(1) [1955] 2 S. C R 225
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busi ness of preparing,-printing, publishing and selling text
books was infringed by the notifications issued by the State
CGovernment in furtherance of their policy of nationalisation
of text books for students and the petitioners were,
therefore, not entitled to any relief under Art. 32 of the
Constitution. Mukherjea, C. J., speaking on behalf of a
unani nous Court, pointed out:

"The procedure hitherto foll owed was that the
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Government used to invite publishers and
authors to submit their books for exam nation
and approval by the Education Departnment and
after selection was made by the CGovernnent,
the size, contents as well as the prices of
the books were fixed and it was
to the
publishers or authors to print and publish
them and offer themfor sale to the pupils.
So long as this systemwas in vogue the only
right which publishers, like the petitioners
had, was to offer their books for inspection
and approval by the Government. They had no
right to insist on any of their books being
accepted as text books. So the utnpst that
could be saidis that there ,was nerely a
chance or~ prospect of any or sone of their
books being approved as text books by the
Governnent . Such chances are incidental to
all~ trades and businesses and there is no
fundanent al right guaranteeing them A trader
m ght be lucky in securing a particul ar narket
for his goods but if he loses that field
because the particular coustoners for sone
reason or other do not choose to buy goods
fromhim it is not open to himto say that it
was | his fundanmental right to- have his old
cust oners for ever: On the one hand,
therefore, there was nothing but a chance or
prospect ~which the publishers-had of having
their books approved by the Governnent, on the
"ot her hand the Governnent had the undisputed
right to adopt any nethod of  selection they
liked and if they ultimately decided that
after approving the text books they ' would
purchase the copyright in them from the
authors and others provided the latter were
willing to transfer the sane to the Governnent
on certain terms, we fail to see what right of
the publishers to carry on their trade or
busi ness is affected by it. Nobody is taking
away the publishers’ right —to print and
publ i sh any books they like and to offer them
for sale but if they have no right that their
books shoul d be approved as text books by the
CGovernment it is immterial so far as they are
concerned whether the Government approves of
text books submitted by other per,sons who are
willing to sell their copyrights in the  books
to them or choose to engage authors for the
pur pose of preparing the text books which they
take up on thenselves to print and publish The
action of the Governnent-does not anpunt to an
infraction of the fundanental right guaranteed
by Article 19(1) (g) of the Constitution.”
These observations are equally applicable where the State.
CGovernment instead of prescribing text books in exercise of
its executive power does so in exercise of statutory power
such as that conferred
648
under s.4, sub-s.(1). No fundanmental right guaranteed to the
petitioners wunder Art. 19(1)(g) is infringed if the State
CGovernment in exercise of the statutory power conferred
under s. 4, sub-s. (1) does not prescribe text books printed
and published by him The challenges based on Art. 19(1)

| eft
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(g) nust, therefore, fail
That takes us to the challenge based on Art. 14 of the
Constitution. This Article ensures equality before law and
strikes at arbitrary and discrimnatory State action, Were
State  Governnent exerci ses any power, statutory or
otherwise, it rmust not discrimnate unfairly between one
person and another. Every State action nust be guided by
certain norms and standards which are in themselves not
obj ectionable as being discrimnatory in character. if power
conferred by statute on any authority of the State is
vagrant and unconfined and no standards or principles are
laid down by the statute to guide and control the exercise
of such power, the statute would be violative of the
equality clause, because it would permt arbitrary and
capricious exercise of power, which is the anti-thesis of
equality before law Such a case would fall wthin the
second propositionlaid down by this Court in Jyoti Pershad
v. Admnistrator for the Union Territory of Del hi
"The enactment of the rule might not in terns
enact a discrinmnatory rule of law but m ght
enabl e an unequal or discrimnatory treatnent
to be accorded to persons or things sinmilarly

si tuat ed. Thi s woul d happen when t he
| egi slature vests a di scretion in an
aut hority, be it the Governnent or an

adm nistrative official acting either as an
executive officer or evenin a quasijudicia
capacity by a legislation which does not |ay
down “any policy or disclose any tangible or
intelligible pur pose t hus cl ot hi ng the
authority w th unguided and arbitrary powers
enabling it to discrimnate.
It can, therefore hardly be disputedthat if s. 4, " sub-s.
(1) were found to confer a naked and arbitrary power on the
State CGovernnent to sel ect and prescribe such text books as
it pleases in exercise of its absolute and uncontrolled
di scretion wthout any guiding  principle or policy to
control and regulate the exercise of such discretion, it
would be in violation of the constitutional ~mandate of
equality before law The State Government would then be
able to choose the text book of any publisher it likes and
prescribe it as a text book even though it is inferior in
quality than the text book of another publisher. That would
enable the State Governnent to exercise its power ar-
birtarily and capriciously and discrimnate at its sweet
wi Il between one publisher and another. But we do not think
s. 4, sub-s. (1) suffers fromthis lethal infirmty. It
does not vest an arbitrary uncontrolled discretion in_the
State Governnent to select and prescribe such test books as
it likes irrespective of their nerit and quality. The
object or purpose for which the power to select and
prescribe text books is conferred on the State Governnent is
to ensure uniformty of standard
649
and excellence in instruction which can be achieved only if
standardi sed text books of high quality and nerit are used
in the schools. This object or purpose furni shes guidance
to the State Governnment in exercising its power of selecting
and prescribing text books. The power to select and
prescribe text books is thus not an ungui ded and unfettered
power which leaves it free to the State Governnment to sel ect
and prescribe such text books as it nmay want only or
capriciously please, but it is a power which is con fined
and enbanked within linmts by the object and purpose for
which it 1is conferred., The State Governnent cannot ,
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therefore. act arbitrarily or capriciously in selecting or
prescribing text books but it has to exercise this power in
the light of the policy or principle that the best possible
text books, possessing the highest degree of nerit and
quality, should be, made available to the students. Thi s
standard or criterion, gatherable from the object and
purpose of the Statute, controls and regul ates the exercise
of the power by the State Governnment and it is by reference
to this yard-stick that the exercise of the power by the
State Governnent is canalised and kept within bounds. |
the State Governnent in selecting and prescribing text books
does not follow this standard or criterion, the prescription
of text books nade by the State Governnent, and not s. 4,
sub-s. (1) would be liable to be condemed as invalid. It
is not possible to say that arbitrary and uncontroll ed power
has been vested in the State Government and on that account
s. 4, sub s. (1) is bad.

It was however, contended on behal f of the petitioner that
even if there is any guidance provided by the Legislature,
it is futile because the power conferred on the State
CGovernment _isa very- wide discretionary power and it can
easily lend itself to misuse or abuse in the hands of the
executive wthout any one being able to pinpoint or
denonstratably show such m suse or abuse of power. The
apprehension which was voiced was that since there is no
machi nery provided by the Legislature which would ensure
just and proper @ execution of the power by the State
CGovernment according to the guidelines laid down by the
Legislature, the State Governnent - may wth inmpunity act
arbitrarily or capriciously ~and the sel ection and
prescription of text books by it may not only be vitiated by
wong eval uation of the nerit and quality of text books but
may al so conceivably be actuated by personal or politica

corruption or nepotismon the part of those exercising the
power on behalf of the State Governnment. Now, it is true,
and there, can be no doubt. about it, that the power
conferred on the State. Governnent is a |large discretionary
power and no nachinery is laid down by the Legislature which
woul d ensure just and proper execution of the power by the
State Covernment but on that account alone the confernment of
the power cannot be held to be ‘invalid. VWhenever a
di scretionary power is conferred on any authority, there is
al ways a potential danger of its m suse or abuse, _however
much the Legislature may try to hedge it wth safeguards.
But the mere possibility that the power nay be m sused or
abused cannot per se induce the Court to deny the existence
of the power. 1t cannot be overl ooked that the Legislature
has confided this power not to, any petty official but to
the State Governnent and that itself is a guarantee that the
power
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would be exercised in conformity wth the policy or
principle laid down in the Statute. As said by this Court
in Matajob Dobey v. H- C Bhari(l) "A discretionary power is
not necessarily a discrimnatory power and abuse of power is
not easily to be assunmed where the discretion is vested in
the Government and not in a mnor official." W have no
doubt that iif the law is admnistered by the State
CGovernment "with an evil eye and an unequal hand" or there
is msuse or abuse of power by the State Government, the
arns of this Court would be | ong enough to reach it and to
strike down such misuse or abuse with a heavy hand.W may
poi nt out that State Governnent has not yet nade rul es under
S. 8 of the Act of 1973 prescribing the machinery which it
woul d adopt in selecting and prescribing text books-. It is
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qui te possible that when such machinery is prescribed by the
State Governnent it will allay any apprehension of possible
m suse or abuse of power by the State Governnent. if, on the
other hand, it is found that such machi nery operates so as
to deny equality of treatnent to private publishers sim-
larly circunmstanced, it nmay becone vulnerable to attack
under Art. 14 of the Constitution.

We are not unm ndful of the fact-and that is a matter which
has caused us great anxiety-that the power to select and
prescribe text books for obligatory used by students in
school s can be a potent and powerful weapon in the hands of
the executive to inculcate its social, economc or politica
phi | osophy and i deol ogy i'n young i npressi onabl e mnds which
have not yet devel oped the capacity to think independently
for thenselves and which are easily anmenable to t he
t houghts, ideas and influences to which they are continually
exposed. The State CGovernment; controlled by a politica
party /having a particular social, economc and politica
phi |l osophy or ideology, may use the power of selecting and
prescribi'ng text books for indoctrinating the hi ghl y
receptive _and sensitive minds of young boys and girls and
stifling the growm h and devel opment of free thought which is
so essential for maintenance of denocratic way of life. It
is our firmbelief, nay, a conviction which constitutes one
of the basic values of ‘a free society to which we are wedded
under our Constitution, that there nust be freedomnot only
for the thought that we cherish, butalso for the thought
that we hate. As pointed out by M. Justice Holmes in
Abrwnson v. United States (2) "the ultimte good desired is
better reached by free trade in ideas-the best test of truth
is the power of the thought to get itself accepted in the
conpetition of the nmarket". There nust be freedom of
thought and the mnd nust be ready to receive new ideas, to
critically analyse and examne themand to accept | those
which are found to stand the test of scrutiny and to reject
the rest. That is why our Vedic prayer says : "Let noble
thoughts cone to us fromall sides". The text books which
are selected and prescribed or use in schools rmust’' not,
therefore, be such as project only a particular social
economi ¢ or political philosophy or ideology. The nmind or
the young students must not be cribbed, cabined and
confined” by thoughts and ideas which form the social
econom ¢ or Political philosophy or ideology of t he
political party which is for the tinme being

(1) [1955] 2 SS.C R 925

(2) 250 U.S. 616
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controlling the State CGovernnent. It is, t her ef or e,
necessary that 1in the selection and prescription of /text
books all political and other extraneous influences should
be elimnated. The only objective nust be to give to the
students the best possible text books possessing the highest
degree of nerit and quality froma purely objective and
academc point of view so as to lead to a heal t hy
devel opnent of the personality of the students and nake them
truly nationalist, patriotic, service-mnded and usefu
menbers of the society. That is the reason why the
Secondary Educati on Comnm ssion recomended the constitution
of a high power commttee which would be in charge of the
function of selecting and prescribing text books. It is
true that under the Act of 1973 there is no provision for
constituting such a high power committee and instead, the
power to select and prescribe text books is vested in the
State Governnent. But there is nothing to prevent the State
CGovernment from setting up an independent high Power
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conmittee on the lines indicated by the Secondary Education
Conmi ssion for the purpose of assisting it in the task of
selecting and prescribing text books. This can be done by
the State Governnent by naking appropriate rules under s. 8
of the Act of 1973 and there is no reason to suppose that
the State Governnent will not do "so. Be that as it may, it
is clear fromthe aforesaid discussion that the power to
sel ect and prescribe text books conferred on the State
CGovernment under s. 4, sub-s. (1) is not an wunguided and
unfettered power and s. 4, sub-s. (1) is not liable to be
struck down as invalid on the ground of contravention of
Art. 14, and if that be so, s. 4 sub-s. (3) also does not
i ncur the condemation of ‘that article.

We, therefore, allow the petition and nake the rule absol ute
to a limted extent. W declare that the text books on
| anguages prescribed by the Board as also the text books
which formed the subject matter of the notifications dated
5th April, 1972, 25th -April, 1972, 26th April, 1972 and 17th
May, 1972 issued by the Board-both, of which categories of
t ext books were purported to be continued by t he
notification dated 28th March, 1973-are not prescribed text
books within the nmeani ng of sub-s. (1) or sub-s. (2) of s.
4. W also issue awit quashing and setting aside the
notification dated  24th My, 1973 issued by the State

Gover nrent . So far as the other reliefs claimed by the
petitioner are concerned, the petitionis rejected and the
rule wll stand discharged. There wi'll be no order as to
costs.

P B R Petition all owed.
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