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Cl TATI ON
1963 AIR 963 1963 SCR Supl. (1) 196
ACT:

House Tax-Cccupation of building by Mlitary Oficer whether
occupation of Central Governnent-Cantonment Acts, 1924 (20
of 1924), ss. 65, 84 (2), 99(2)-Cantonnents (House Accom
nodation) Act, 1923 (6 of 1923), ss. 5 , 6, 7, 11, 12.

HEADNOTE:
One-hal f of bungal ow No. 127-B, Bank Road, Anbala  Cantt.,
was taken on | ease by the Central CGovernnent and was. being
used by some Mlitary Oficer for his Residence The
Assessnent Conmittee of 'the Cantonment Board, Ambal a,  made
an assessnment of house-tax but the assessnment [|ist was
signed Oiginally by three out of four persons who forned
the assessnment committee and was signed by the fourth a few
days later. The of ficer bearing the appeal ~entertained
reasonabl e doubt and nade a reference to the H gh Court
under s.84(2) of the Cantonments Act, 1924, for the decision
of those questions. The questions referred to the Hi gh
Court were :-
(1) Whet her the occupation of the property
by a Mlitary Oficer amunts to a user
t hereof for public purposes.
(2) VWhet her the occupation of the Mlitary
Oficer of the portion of the bungal ow
appropriated under Act VI of 1923 anpbunts to
its occupation by the Central CGover nirent
within the neaning of s. 99(2)(f)  of the
Cantonnment Act, 1924.
(3) VWet her the authentication of assessnent
l[ist in the present formis valid as required
by the provisions of s. 96 of the Cantonnents
Act, 1924.
The Hi gh Court answered the two questions in the affirmative
and the third in the negative. The opinion of the High
Court was that the occupation of the property by the
Mlitary officer anmunted to user for public purpose and
al so anounted to occupation by the Central Governnent and
the authentication was valid. Against the decision of the
H gh Court on the second questions the Cantonment Board went
in appeal to the Supreme Court on the strength of a
certificate
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granted by the Hi gh Court.

197

Held,, that the building in question was in occupation of
the Central Covernment through the MIlitary O ficer whom it
had permitted to reside in it. Were the person entitled to
occupy, permits sonme other person to be in the building, he
is in actual occupation through the other person

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 538 of 1960.
Appeal fromthe judgnent ‘and order dated Septenber’ 3, 1958,
of the Punjab High Court in Civil Reference No. 2 of 1956.
B. Sen, D. CGupta and P. D. Menon for the appellant.
The respondent did not appear.
1962. April 3. The Judgment of-the Court was delivered by
DAs GUPTA, J.-In an appeal against the assessnment of house
tax of bungal ow No. 127-B, Bank Road, Anbal a Cantonnent, by
the assessment committee of the Cantonment Board, Anbal a,
three questions arose as regards the liability of the
assessee on which the officer bearing the appeal entertained
reasonabl e doubt and accordingly made a reference to the
H gh Court of Punjab under a. 84 (2) of the Cantonments Act,
1924, for the decisionof these questions.
Admittedly half of this Bungalow had been. appropriated
under t he provi si ons of t he Cant onment s (House
Accommodat i on) Act No. VI of 1923 on a | ease by the Centra
CGovernment and was bei ng used at the relevant tine by some
mlitary officer for his residence. It was also admtted
that the assessnent |ist was signed originally by three of
the four persons who forned the assessnment committee and was
signed by the fourth menber a few days later. The appellate
of ficer set out these circunstances in
198
his statement and then fornul ated the three questions thus
I ml5

"1. Wether the occupation of the property by a
Mlitary Oficer under the above circunstances ampunts to
user thereof for the public purpose.
2. VWet her the occupation of the Mlitary officer of the
portion of the Bungal ow appropriated under Act No. 6 of 1923
amounts to its occupation by the Central Governnent, ~wthin
the neaning of a. 99 (2)(6) of the Cantonments Act, 1924.
3. Whet her the authentication of the Assessnent 1list in
the present case is valid as required by the provisions of
Section 69, Cantonments Act, 1924".
The appellate officer who is required by s. 84 (2) to state
his own opinion on the points referred stated that in his
opinion the occupation by the Mlitary Oficer, did not
amount to user for a public purpose nor did it amunt to
occupation by the government and further that authentication
of the assessment |ist was valid.
The High Court answered the two questions in the affirmative
and the third in the negative. |In other words, the High
Court’s opinion is that the occupation of the property by
the Mlitary Oficer ampunts to user or the public purpose
an also amount to occupation by the Central Governnent
within the meaning of s. 99 (2) (f) of the Cantonnents Act
and that the authentication was valid.
Against the High Court’s decision on- the second question
the Cantonnent Board has filed this appeal on the strength
of a certificate granted by the Hi gh Court.

199

The assessee was not represented before us but we were taken
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through all the relevant provisions of law by M. Sen who
appeared for the Cantonnment Board. For a proper decision of
the question in controversy it is necessary first to take
note of the schene of appropriation of houses wunder the
Cant onment s (House Accommodation) Act, No. VI of 1923.

Under s. 5 every house situate in a Cantonment is liable to
appropriation by the Central Governnent on a, lease in the
manner and subject to the conditions provided in the Act.
Section 6 provides that (a) where a mlitary officer
stationed in the Cantonnent or a President of a nilitary
mess in the Cantonnent applies in witing to the officer
conmanding of the Station that he is wunable to secure
sui tabl e accommodat i on by private agreenent and no
government property is available for the purpose and the
Oficer Commanding is satisfied of the truth of the facts
stated or(b) the Oficer Commanding is satisfied on enquiry
that there is not in the cantonment a sufficient and assured
supply ~of houses available at reasonable rates of rent by
private agreenent, the Oficer Commandi ng may serve a notice
on the ‘owner of any house which appears to him to be
suitable requiring himto permt the house to be inspected,
nmeasured and surveyed. Under s. 7 if a Oficer Commanding is
satisfied thereafter that the house is suitable f or
occupation by a mlitary officer or a mlitary ness, he may
by notice require the owner to execute a | ease of the house
to the Central Government; require the .existing occupier
if any, to vacate the house; and require the owner to
execute the necessary repairs. The section further provides

that on the expiry of the |ease the house shall be re-
delivered to the owner in a state of reasonable repair
Section 11 of the Act provides that if a  house is

unoccupied, a notice under s. 7 may require the owner to
gi ve possession of the sane to the Oficer Comanding within
21 days fromthe service of the notice and
200
if a house is occupied, a notice issued under s. 7 shall not
require its vacation in less than thirty days from the
service of the notice. Section 12 provides that if the
owner fails to give possession of a house to the Oficer
Conmandi ng in pursuance of a notice issued under s. 7, or if
the existing occupier fails to vacate a house in- pursuance
of such a notice, the District Magistrate, shall enter the
prem ses and enforce the surrender of the house.
It is clear fromthis resune of some of the provisions  of
the Act that where as the appropriation can take place under
the conditions nentioned in s.6" what ‘happens  on the
appropriation having been nade is that the house is made
over to the possession of the Oficer Commanding on behalf
of the Central Governnent. What if; done with  the  house
thereafter is not dealt with by the Act.
Conming now to the provisions of the Cantonnents Act, @ 1924,
we have to consider first s. 65, whichis in these words :-
"65. Save as otherw se expressly provided in
the notification inposing the tax, every tax
assessed on the annual val ue of buildings  or
lands or of both shall be leviable primarily
upon the, actual occupier of the property upon
which the said tax is | assessed, if he is the
owner of the buildings or Iands or holds them
on a building or other |ease granted by or on
behal f of the governnent or the Board or on a
buil ding | ease from any person
2. In any other case, the tax shall be
primarily leviable as follows, namnely
a) if the property is let, wupon t he
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| essor;
(b) if the property is sub-let, wupon the
superior |essor;
(c) if the property is unlet, upon the
201
person in whom the right to let the sane
rests.
3. On failure to recover any sum due on

account of such tax fromthe person primarily
liable, there may be recovered from the
occupi er of any part of the buildings or |ands
in respect of which the tax is due such
portion of the sumdue as bears to the whole
amount due the same ratio which the rent
annual | y payable by such occupier bears to the
aggregat e anount. of rent so payable in respect
of the whole of the said buildings or |ands,
or to the aggregate amobunt of the letting

val ue t her eof if any st ated in the
authenticated assessnent |ist.
4. An occupi er who nmakes any paynent for

which heis not primarily liable wunder this
section, in the absence of any contract to the
contrary, be entitled to be reinbursed by the
person primarily liable for the payment, and,
if so entitled, may deduct the anmount so paid
fromthe amunt of any rent fromtime to tine
becom ng due fromhimto such person.”

The right to inpose the tax is conferred by a.

60. Section 99 (2) contains ~the provisions
for exenption fromthe tax on property. It is
in these words:

"The follow ng buildings and | ands shall be

exenpt fromany tax on property other than a
tax inmposed to cover the cost of specific
servi ces rendered by the Board, nanely :-

(a) pl aces set apart for public workshop and
either actually so used for no other purpose;
(b) bui | di ngs used for educational purposes
202

and public libraries, play-grounds and dharam
sal as which are open to the public and from
whi ch no incone is derived;

(c) hospitals and dispensaries nmaintained
whol |y by charitabl e contributions;

(d) burning and burial grounds, not being
the property of the Government or~ a Board,
which are controlled under the provisions of

this Act;
(e) buildings or lands vested in a Board,;
and

( f) any buildings or |ands,used or acquired
for the public service or for any public  pur-
pose, which are the property of the State or in
the occupation of the central or any State
Gover nnent .
The tax in the present case is not one inposed to cover the
cost of specific services rendered by the Board and so if
the property falls within any of the clauses nentioned in
cis. (a) to (f) it will be entitled to exenption. W are
not concerned, however, with cls. (a) to (e) as the only
claimto exenption which has been nade by the owner of the_
property is that it falls withinel. (f). The question is
whet her that claimis justified.
It appears to us to be clear that to be entitled to the
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exenption wunder el. (f) the building or land nust satisfy
two conditions. First, that it has ’'been used or acquired
for public service or for public purpose, and secondly, that
it is either the property of the State or in the occupation
of the Central or any State Government. The finding of the
H gh Court that the buil ding was being used at .the rel evant

date for a public purpose is not disputed before us. That
guestion therefore need not be further considered. What -i s
di sputed however is : Was it in the occupation of the
Centra

203

Government ? On behal f of the appellant, the Cantonnent
Board, M. Sen has strenuously urged that the portion of the
building with which we are concerned in this appeal was in
fact being occupied by a Mlitary officer and such
occupation is not occupation of the Government. It is to be
made clear that while it is known that this portion of the
buil ding was appropriated by the governnent on | ease under

s. 7 of the Cantonments ( House Accommodation) Act, it is
not the appellant”s case that the occupation of the Mlitary
Oficer was as a sub-lessee of the governnent. M. Sen’'s

argunent proceeded on the basis that the governnment being
the lessee of this portion of the building permtted a
Mlitary Oficer to occupy it. The question we have to
consider is whether oil such occupation by the Mlitary
Oficer the building ceased to be in ',-,he occupation of
the Central CGovernment, the |essee.

It is worth noticing that while s. 65 (1) speaks of actua
occupation by the owner and nakes the tax primarily | eviable
on the owner if he is the actual occupier, s: 99(2) uses the
words ((in the occupation of the Central or any State
CGovernment" and not "in the actual occupation of the Centra
or the State Governnent". Even so, it has been argued by
M. Sen that the word "occupation®™ wi thout anything  nore,
should ordinarily be interpreted as actual occupation.
VWile this may be correct, we find it difficult to agree
that when a person, entitled to actual occupation by reason
of his |ease pernmits another to occupy it, then it ceases to
be in the actual occupation of the person so -permitting.
Where the Central or the State Covernment after obtaining

the lease wunder s.7 leases it out to any person, it _is
itself not entitled to actual occupation but has to put the
sub-l essee into occupation. In such a case it may be

reasonably said that the governnent has ceased to be in
occupati on.

204

In the case where the government after taking the |ease
nmerely gives a licence to sone person to coneand live in
it, it is entitled to take away the permi ssion at any /tine

and thus to cone into possession itself.

We can see no reason for thinking that in such a “case the
fact that the person to whom permni ssion has been given is
residing in the building, makes it anytheless the actua

occupation of the government. |If that was so, the fact that
the Mlitary Oficer may be away for nonths together and the
nmenbers of his famly or his servants are residing would
nmake the building cease to be in occupation of the Mlitary
Oficer. That is on the face of it absurd. |In our opinion

where the person entitled to occupy, permts some other
person to be in the building, he is in actual occupation
t hrough such ot her person.

Accordingly, we are of opinion that the building in question
was in occupation of the Central GCovernment through the
Mlitary Oficer whomit has permtted to reside init.

The answers given by the Hi gh Court were therefore correct.
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The appeal is accordingly dismssed. But,

appearance for the other side, there wll

costs.
Appeal dism ssed
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be no order

as there was

as

no
to




