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1. Leave granted.

2. Ms L.L.C. Steels Pvt. Ltd. was a consuner of
electricity fromthe appellant, a distributing conmpany
established in the place of the State Electricity Board. It
allegedly fell into arrears to the tune of Rs.64,23,695/-
towards consunption charges of electrical energy including

i nterest and other incidental charges. Because of the failure
to pay the consunption charges, the power to the undertaking
was di sconnected on 6.4.1998. Ms L.L.C. Steels Pvt. Ltd. had
al so borrowed anounts fromthe Haryana Financia

Cor porati on and had nortgaged the undertaking to the

Fi nanci al Cor porati on. I n exercise of power under Section
29 of the State Financial Corporations Act, 1951, the

undert aki ng was taken over by the Financial Corporation and
advertised for sale. In the advertisenent, the undertaking
was offered for sale on "as is where is basis™ The first
respondent herein bid the undertaking and its bid was
accepted. Possession was given by the Financial Corporation
to the first respondent on 22.4.1999.

3. On 27.11.2001, the appellant- Conpany decided to
incorporate a termin the Ternms and Conditions of Supply of

el ectrical energy by providing that in cases where a consumer
had defaulted in paying electrical charges and there had been

a consequent di sconnection of supply, no fresh connection in
respect of the prem ses would be given to a purchaser unless

the purchaser cleared the anount that was left in arrears by

the consumer whose undertaki ng had been purchased. It is

seen that the first respondent applied for a connection on
1.1.2002. The appellant- Conpany took the stand that unless

the first respondent paid the ampbunt outstanding against Ms
L.L.C. Steels Pvt. Ltd., the prior consuner, no fresh

connection could be given to the first respondent. Since the
first respondent was not willing to conmply, the application of
the first respondent was rejected. The first respondent
thereupon filed a suit, Cvil Suit No. 23 of 2002 in the Court of
Cvil Judge (Senior Division), Faridabad, seeking to restrain
the appellant- Conpany frominterfering with the use of
generators by the first respondent for generating electricity for
its use and for a mandatory injunction directing the appellant-
Conpany to give a fresh electric connection to the first
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respondent without insisting on the clearing of the dues of the
prior owner of the premi ses. Even while the suit was pending,
the first respondent filed a Wit Petition, GCvil Wit Petition No.
5350 of 2002 in the High Court of Punjab & Haryana praying

for the issue of a wit of certiorari to quash the circul ar dated
27.11.2001 introducing a condition for fresh connection only

on paynment of the dues of the previous consunmer of electricity
in the prem ses concerned, for a wit of prohibition restraining
the appellant fromrenoving the generators installed by the
first respondent in the prenmises, for a wit of nandanus
directing the appellant to provide electric connection
tenmporarily to enable the first respondent to run its factory
during the pendency of the Wit Petition and for other

incidental reliefs. The scrutiny of the prayers nade in the Wit
Petition shows that there was no prayer for a wit of

mandanus directing the appellant- Conpany to provide a

per manent el ectric connection to the first respondent. The
appel l ant ‘resisted the Wit Petition submtting that the first
respondent havi ng already approached the Cvil Court for

relief, the Wit Petition was not nmintainable. It was further
contended that the Circul ar dated 27.11.2001 sought to be
challenged in the Wit Petition was issued in exercise of power
under Section 49 of the Electricity (Supply) Act, 1948 by the
conpetent authority thereunder and that incorporation of

such a condition in the Terns and Conditions of Supply was
statutory in nature and was perfectly valid.. It was al so

pl eaded that the fact that a substantial anmount was due to the
appellant fromMs L.L.C. Steels Pvt. Ltd. was brought to the
noti ce of the Financial Corporation and a request was made

that the amount of Rs. 60, 48,504/- should al so be recovered

when the sale was effected by it. The sale by the Financia
Corporation was on "as is where is basis" and hence the first
respondent was |iable for the dues run up in respect of the

prem ses by the prior consunmer. It was submitted that there

was no nmerit in the Wit Petition and it was |liable to be

di sm ssed

4 Al nmost the whol e case of the first respondent in the

Wit Petition was based on the decision of this Court in Ms
I sha Marbles Vs. Bihar State Electricity Board [(1995) 1
S.CR 847]. In that decision, this Court held that in the
absence of there being a charge over the property and the
prem ses conmes to be owned or occupied by the auction
purchaser and that auction purchaser seeks supply of

el ectrical energy by way of a fresh connection, he cannot be
call ed upon to clear the past arrears as a condition precedent
for the fresh connection or supply. Wat nattered was the
contract entered into by the erstwhile consumer with the
Electricity Board. The Electricity Board could not seek the

enforcenent of the contractual liability of the prior consuner
against the third party, the purchaser. Even the bona fides of
the sale may not be relevant. It was inpossible to inpose on

the purchaser a liability which was not incurred by him The
auction purchaser cane to purchase the property after

di sconnection but it could not be understood as a consuner or
occupier within the neaning of the Electricity Act until a
contract was entered into. Though, it was stated that
electricity is public property and law, in its mgjesty, benignly
protects public property and it behoves everyone to respect
public property, since the law, as it stood, was inadequate to
enforce the liability of the previous contracting party against
the auction purchaser who was a third party and was in no

way connected with the previous owner/occupier, the liability
coul d not be enforced against the purchaser or the clearing off
of the earlier dues nade a condition precedent for grant of a
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fresh connection. The answer of the appellant- Conpany to

the argunent based on this ratio of Isha Marbles (supra) was
that on 27.11.2001, the appellant- Conpany had incorporated

a specific termin that regard in the Terns and Conditions of
Supply and since there was no infirmty or invalidity attached
to such a condition, the ratio of the decision in Isha Marbles
(supra) would not enable the first respondent to ignore the
condition specifically inserted in exercise of statutory power
and consequently, no relief could be granted to the first
respondent unless that condition was also fulfilled by the first
respondent .

5. The High Court did not go into the question of the
validity or otherw se of the amendnent to the Terns and

Condi tions incorporated as clause 21A on 27.11.2001. The

| earned single judge accepted the argunment on behal f of the
first respondent that since there was no charge on the

prem ses for the electricity charges run up by Ms L.L.C
Steel s Pvt. Ltd. and the purchase by the first respondent was
on 22.4.1999, the anmendnent pronul gated on 27.11.2001

could not be applied in the case of the first respondent and
that the appellant- Company was bound to provide the electric
connection to the first respondent w thout insisting on the
Terms and Conditions introduced with effect from 27.11. 2001.
The argurment that what was relevant was the date of the
application for connection made by the first respondent herein
and the application was nmade after the amended term was

i ncorporated, was brushed aside stating that in the absence of
any charge or of contractual liability created against the
auction purchaser, the lLiability could not be fastened unless it
is shown that on the date of transfer, the auction purchaser
was either bound by a statute or by a contract. The judge al so
noticed that in another case where a transfer was effected in
the year 2003, the appellant had conceded that the decision of
the Suprene Court in Isha Marbles (supra) applied and a

di fferent stand could not be taken in the present case by the
appel lant. Thus, it was directed that the appellant rel ease the
power connection to the first respondent expeditiously and not
later than 30 days fromthe date of the judgnent.” The
appel l ant filed an appeal. The Divi sion Bench of the High

Court even without admitting the appeal and wi thout

appreci ating that sone questions of inportance do arise for
decision in the appeal dism ssed the sane by referring to the
decision in Isha Marbl es (supra) and stating that the

amendnment of the Terms and Conditions of Supply could not

be made applicable since the purchase by the first respondent
was prior to the introduction of condition 21A and as

| egi sl ati on which affected substantive rights are presumned
prospective. The H gh Court also relied heavily on the fact
that in another case of disconnection and transfer in the year
2003, the appellant had not taken up the stance it “had taken

up in the present case and had conceded that the decision in

| sha Marbles (supra) applied to that case. It is this disnissa
that is challenged in this appeal

6. We nay observe even at this stage that though the
mai n contention raised on behalf of the first respondent was

that the condition incorporated on 27.11.2001 was not valid in
the light of the ratio of the decision in Isha Marbles (supra),
that question has not been decided by the H gh Court. The

H gh Court has proceeded on the basis that there is no charge
created on the undertaking for the consuner’s dues and
consequently, the incorporation of a condition on 27.11.2001
could not have operation in a case where the sale of the

undert aki ng and purchase by the first respondent, were prior
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to the date of the anmendnent. Wat is the effect of the first
respondent applying for a fresh connection only on 1.1.2002
after the amendnent was incorporated was not consi dered
properly. The terns incorporated were al so not scrutinized.
The court proceeded on the basis that the rel evant date was
the date of purchase of the undertaking by the first
respondent.

7. Even at the outset, |earned counsel for the first
respondent submitted that the correctness of the decision in
| sha Marbles (supra), which is a three judge Bench deci si on,
has been doubted by a Bench of two judges in Cvil Appea
Nos. 5312 and 5313 of 2005 and the appeal s have been
referred to a Bench of three judges and these appeals can al so
be so referred. But on- scrutinizing the order of reference, this
is what we find recorded:
" Hear d.

The basic question i's whether electricity

dues constitute a charge on the property so far
as the transferor or the transferee of the unit
are concer ned.

Consi dering the inportance of the issues

i nvol ved, it would 'be appropriate if the matters
are heard by a three judge Bench. The matters
may be placed before Hon' bl e The Chief Justice
of India for necessary directions."

On a scrutiny of the decisions of the H gh Court of Bonbay
giving rise to those appeals, we find that the prinmary question
in those appeals would be the correctness of the view of the
Hi gh Court that the Electricity Board had no power to inpose

a condition that the purchaser of an undertaking will have the
obligation to clear the arrears of charges of the prior
consunmer. O course, incidentally the correctness of sone of
the observations in |Isha Marbles (supra) may al so be invol ved.
Anyway, that aspect will also have to be borne in mnd while
we consider the el aborate subni ssions made before us'in this
appeal

8. It appears to be appropriate to set down Clause 21A
inserted in the Terns and Conditions of Supply of electrica
energy by the appellant with effect from 27.11. 2001, which
reads as under:

"21-A (a) VWen there is transfer of ownership

or right of occupancy of a prem ses,

the regi stered consumer shal

intimate the transfer of right of

occupancy of the prenises within 15

days to the Assistant

Engi neer/ Assi st ant Executive

Engi neer concerned. Intimation

havi ng been received, the service

shal | be disconnected unl ess

application for transfer is allowed. |If

the transferee desires to enjoy the

servi ce connection, he shall pay the

out standi ng dues, if any, to the

Ni gam and apply for transfer of the

service connection within 30 days

and execute fresh agreenent and

furnish fresh security. New

Consumer numnber shall be allotted
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in such cases canceling the previous
numnber .

(b) Reconnecti on or new connection
shal |l not be given to any prem ses
where there are arrears on any
account due to the Ni gam unl ess

these are cleared in advance. |f the
new owner/occupier/allottee renmits
the amobunt due fromthe previous
consuner, the Nigam shall provide
reconnecti on or new connection
dependi ng upon whet her the service
remai ns di sconnect ed/ di smant | ed

as the case nay be. The anpunt so
remtted will be adjusted against the
dues from the previous consumner:

If the Nigamget-the full or partia
dues from't he previous consuner

t hrough |'egal proceedings or

ot herwi se,; the anmount rem tted by

the new owner/occupi er to whom

t he connection has been effected
shal | be refunded to that extent.

But the anmount already remtted by
hi m her shall not bear any interest.

(c) The above proposed provi si ons of
cl ause 21-A(a) & (b) shall be
applicable to existing consuners

al so where defaulting anount exists

agai nst prem ses occupi ed by such
consuner. "

It is seen that the above anendnment was also formally notified
on 11.2.2002. As we see it, a transferee of ownership or of
ri ght of occupancy of a prenises to which electrical connection
had been given, is given the option to enjoy the service
connection al ready granted by payi ng the outstandi ng dues, if
any, to the appellant and apply for transfer of service
connection and obtain the same by executing a fresh

agreenment and furnishing a fresh security. Sub-clause (b)
provi des that reconnection or new connection shall not be
given to any premnises where there are arrears on-any account
to the appellant unless the arrears are cleared in advance. I't
has to be noted that reconnection is related to the prenises
and arrears again is related to the prem ses. The anount
remtted by the transferee towards arrears are to be adjusted
agai nst the dues fromthe previous consurmer. But it is
provided that if meanwhile the appellant is enabled to recover
the anobunt fromthe transferor or consuner, the anount
remtted by the transferee-consumer is to be refunded, but

wi t hout interest. Sub-cl ause (c) provides that provisions
contai ned in sub-clauses (a) and (b) of clause 21A shall be
applicable to an existing consunmer al so where defaul ting
amount exi sts agai nst the prem ses occupi ed by such

consunmer .
9. According to us, the H gh Court has gone wong in
holding that this newy inserted clause 21A of the terns and
conditions was not applicable to the first respondent. It is

true that the sale of the undertaking at the instance of the
Fi nanci al Corporation to the first respondent was prior to
27.11. 2001 and possession was also given to the first
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respondent on 22.4.1999, prior to the insertion of clause 21A
But going by clause 21A(c) it is clear that even if the view
taken by the H gh Court that the relevant date is the date of
sale in favour of the first respondent is accepted, even then
the appellant would be entitled to apply sub-clause (b) of

clause 21A to the first respondent as an existing consumer,

since defaulting anmount exi sted agai nst the prem ses occupi ed

by the first respondent. We are also not in a position to agree
with the H gh Court that the relevant date is the date of sale of
t he undertaki ng by the Financial Corporation to the first
respondent . The insertion of clause 21A was circul ated by

the conmmuni cati on dated 27.11.2001 and it was subsequently
followed by the formal notification in terns of Section 49 of the
Supply Act read with Section 79(j) of that Act. The first
respondent having applied for a fresh connection only on
1.1.2002, the application would be governed by the terns and
condi tions including the'terminserted on 27.11.2001, as
subsequently formally notified. In the wit petition filed on
27.2.2002 in that behal f, the court could not have cone to the
concl usion that the application made by the first respondent

was not governed by the anended terns and conditions

i ncl udi ng cl ause 21A thereof. It is not as if the first
respondent was an ignorant party. Before submitting its bid

to the Financial Corporation the first respondent would
certainly have inspected the prem ses and could have cone to
know t hat power connection to the premni ses had been

snapped and this information should have put ‘it on

reasonabl e enquiry about the reasons for the power

di sconnection | eading to the information that the previous

owner of the undertaking or consuner was in _default.

Mor eover, the appellant had clearly witten to the Financia

Cor poration even before the sale was advertised by 'it,

informng it that a sumof Rs.64, 23,695/ - was due towards
electricity charges to the appellant and when selling the
undertaking, that anount had to be provided for or kept in

m nd. Therefore, any reasonabl e enquiry by the first

respondent as a prudent buyer woul'd have put it on notice of

the subsistence of such a liability. The sale was'also on "as is
where is’ basis. On our interpretation of clause 21A of the
Terms and Conditions of Supply as inserted with particul ar
reference to clauses (b) and (c) thereof, we are of the view that
the said clauses clearly applied to the first respondent when-it
made an application on 1.1.2002 seeking a fresh connection

for the prem ses.

10. We find that the H gh Court has also not referred to
the Haryana CGovernment El ectrical Undertakings (Dues

Recovery) Act, 1970 which cane into effect on 27.10.1970.

The said Act enabled the Electricity Board, of which the

appel l ant is the successor, to recover the dues to the Board on
account of consunption of electrical energy and ot her charges

as defined in that Act to be recovered as an arrear of |and

revenue notw t hstandi ng anything contained in any other |aw

or instrument or agreenent to the contrary. W may set
down Section 6 of that Act herein:
"6. Recovery of dues, etc., if not paid \026 If the

aggregat e anmount of the various dues, penalty
and costs nentioned in the notice of demand
served under Section 4 is not deposited with
the prescribed authority within sixty days of
the date of such service or such extended
period as the prescribed authority may from
time to time allow, the debtor shall be deened
to be in default in respect of such anpbunt and
the sane shall be recoverable as an arrear of
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| and revenue, notwithstandi ng anything
contained in any other law or instrunment or
agreenment to the contrary.

(2) For the purpose of such recovery, the
prescribed authority may forward to the
Col l ector a certificate under his signature in
the prescribed formstating the amount and
details of the demand and the name and
description of the debtor in default and the
Col I ector shall on receipt of such certificate,
proceed to recover fromthe debtor the anount
of the demand as if it were an arrear of |and
revenue. "

11. The recovery of-arrears of |and revenue is provided
for in the Punjab Land Revenue Act, 1887. Chapter 6 thereof
deals with recovery. Section 61 provides that the entire estate
and the l'and owner shall be liable for the I and revenue for the
ti me being assessed on the estate. Section 62 provides as
further security that the | and revenue payable in respect of a
hol di ng shall be the first charge upon rents, profits and
produce thereof. Section 67 deals with the nodes of recovery
of arrears of |and revenue. That section contenpl ates
recovery, inter alia, by way of arrest and detention of the
person who is liable to pay the | and revenue; by distress and
sal e of his novabl e property and uncut or ungathered crops;

by transfer of the holding in respect of which the arrears is
due; by attachment of the estate or holding in respect of which
the arrears is due; by sale of that estate or holding or by
proceedi ng agai nst ot her inmnovabl e property of the defaulter.
Under Section 72 of the Act, the Col lector can takeover the
managenment of the estate or effect attachment thereof and

under Section 75 he can sell the estate itself for recovery with
the previous sanction of the Comm ssioner. Thus, the anmount
due fromthe prior owner of the undertaking or consuner

could be recovered by proceedi ng ‘agai nst the undertaki ng even
in the hands of the transferee if we go by the rel evant

provi sions of the above two enactnments applicable to recovery
of dues by the appellant or its predecessor, the Electricity
Boar d. If in the context of such provisions, the appell ant
introduced a termin the Terns and Conditions of Supply in

the case of a transfer that the transferee has to discharge the
prior anmobunts due in respect of that undertaki ng-by the prior
consumer, could it be said that it had no authority to do so or
that the provision is not a reasonable one in the interests of
saf equarding the rights of the appellant?

12. We nust notice that the Hi gh Court did not
consi der the effect of the above enactnents relating to recovery
of dues. Counsel for the first respondent subnitted that no

such contention was raised in the High Court and even.in this
petition for special |eave to appeal such a contention.is not
rai sed. But considering that the contention is based on
statutes enacted by the State Legislature and are in force, the
argunents cannot be ignored by nerely stating that they were
not put forward before the H gh Court, since they have been

put forward before us at the tine of argunents. At best, the
first respondent could plead that it did not get a proper
opportunity to neet this contention in the circunstances of
this case.

13. We nust observe that the decision in Isha Marbles
(supra) is by itself not an answer to the validity of clause 21A
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of the terns and conditions inserted by notification. Under
section 49 of the Supply Act, the licensee or rather, the
Electricity Board, is entitled to set down terms and conditions
for supply of electrical energy. In the light of the power
available to it, also in the context of Section 79(j) of the Supply
Act, it could not be said that the insertion of clause 21A into
the Ternms and Conditions for supply of electrical energy is

beyond the power of the appellant. It is also not nerely
contractual. This Court in Ms Hyderabad Vanaspati Ltd.

Vs. Andhra Pradesh State Electricity Board and ot hers

[(1998) 2 S.C.R 620] has held that the Ternms and Conditions

for Supply of Electricity notified by the Electricity Board under
Section 49 of the Electricity (Supply) Act are statutory and the
fact that an individual agreenent is entered into by the Board
with each consuner does not make the terms and conditions

for supply contractual. This Court has also held that though

the Electricity Board i s not a conmercial entity, it is entitled to
regul ate its tariff in such a way that a reasonable profit is left
with it so asto enable it to undertake the activities necessary.
If in that process in respect of recovery of dues in respect of a
prem ses to which supply had been nade, a condition is

inserted for its recovery froma transferee of the undertaking,

it cannot ex facie be said to be unauthorized or unreasonable.

O course, still a court may be able to strike it down as being
viol ative of the fundanmental rights enshrined in the
Constitution of India. But that is a different matter. In this

case, the Hi gh Court has not undertaken that exercise.

14. The position obtaining in Isha Marbles (supra) was
akin to the position that was available in the case on hand in
vi ew of the Haryana Governnent El ectrical Undertakings

(Dues Recovery) Act, 1970. There was no insertion of a clause
like clause 21A as in the present case, in-the Terns and

Condi tions of Supply involved in that case. The decision
proceeded on the basis that the contract for supply was only
with the previous consunmer and the obligation or liability was
enforceabl e only agai nst that consuner and since there was

no contractual relationship with the subsequent purchaser

and he was not a consuner within the nmeaning of the

El ectricity Act, the dues of the previous consuner could not be
recovered fromthe purchaser. This Court had no occasion to
consi der the effect of clause |like clause 21A in the Terns and
Conditions of Supply. W are therefore of the view that the
decision in Isha Marbl es (supra) cannot be applied to strike
down the condition inposed and the first respondent has to

make out a case independent on the ratio of |sha Marbles
(supra), though it can rely on its ratio if it is helpful, for
attacking the insertion of such a condition for supply of

el ectrical energy. This Court was essentially dealing with the
construction of Section 24 of the Electricity Act in arriving at
its conclusion. The question of correctness or otherw se of the
decision in Isha Marbles (supra) therefore does not arise in
this case especially in view of the fact that the H gh Court has
not considered the question whether clause 21A of the terns

and conditions incorporated is invalid for any reason

15. In the light of what we have stated above we think
that the proper course to adopt is to set aside the judgments

of the | earned Single Judge and that of the Division Bench and
remt the wit petition filed by the first respondent to the High
Court for a fresh decision in accordance with | aw The first
respondent would be free to amend its wit petition including

the prayers therein and in the case of such an amendnent the
appel l ant woul d be entitled to file an additional statement in
opposition. The wit petition will be considered afresh by the
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Hi gh Court in the |ight of what we have stated above.

16. It is seen that after the High Court allowed the wit
petition, the connection was restored to the first respondent in
obedi ence to the wit, even though subsequently, this Court
stayed the operation of the judgnent of the Hi gh Court by its
order dated 5.7.2006. It is now brought to our notice that a
fresh connection has been provided to the first respondent in
the light of the direction in the judgnment under appeal w thout
collecting the arrears that were due fromMs L.L.C. Steel Pvt.
Ltd. Strictly, in viewof the fact that we have set aside the
judgrment of the High Court, the first respondent should | ose

the benefit of the fresh connection. But considering that the
first respondent is an industrial undertaking and taking note

of the plea that investnents have been nade by it to make the
unit workable, we think that it will be appropriate to direct the
first respondent to deposit a portion of the amount in arrears
as a condition for continuance of the supply to it by the
appel | ant ‘on paynent of regular nmonthly bills as per the terns
and conditions between the parti es. We, therefore, direct that
if the first respondent pays to the appellant, w thout prejudice
to its contentions in the wit petition, a sumof Rs.25 |akhs
(rupees twenty five | akhs) within a period of six weeks from
today, the fresh connection given to the first respondent wl|
not be disconnected by the appellant, until the wit petitionis
di sposed of afresh by the H gh Court pursuant to this order of
remand. | n case the High Court accepts the challenge of the
first respondent to clause 21A as inserted in the ternms and
conditions of supply, the appellant-will refund the sum of

Rs. 25 |l akhs with six per cent interest thereon fromthe date of
payment by the first respondent till the date of its return by
the appel |l ant. In case the wit petition is dismssed by the
H gh Court, the appellant woul d be entitled, at the volition of
the first respondent, to adjust the anpbunt of Rs.25 |akhs
towards the dues clained fromthe previous consumer, Ms

L.L.C. Steel Pvt. Ltd. and maintainthe fresh connection given
to the first respondent on it fulfilling its obligations in terns of
cl ause 21A and act on that basis. If the first respondent, does
not desire to have a power connection based on clause 21A of

the Ternms and Conditions of Supply, the appellant will refund
the sumof Rs. 25 lakhs to the first respondent wthout

interest within two nonths of the judgnment of the H gh Court

and woul d di sconnect the power connection now given. O

course, if the first respondent fails to deposit the sumof Rs.25
| akhs within the tinme fixed by us, the appellant wul d be free
to di sconnect the power supply granted to the first respondent
pursuant to the judgnment of the Hi gh Court which we have set
aside herein and take all steps that may be permissible in | aw
for recovery of the anpbunts due.

17. The appeal is allowed in the above manner. There
will be no order as to costs. The Hi gh Court is requested to
expedi tiously dispose of the wit petition afresh according to
law and in the light of the observations contained herein




