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PETI TI ONER
DATTATRAYA SHANKER MOTE & ORS

Vs.

RESPONDENT:
ANAND CHI NTAMAN DATAR & ORS

DATE OF JUDGVENTO03/10/1974

BENCH

ACT:

Transfer of Property Act (4 of 1882) s. 100, proviso-If
protection is afforded to a  sinple nortgagee.-Conprom se
decree creating charge, if covered by s. 100-Transferee for
consi deration ifincludes nortgagee--l1n the hands of neaning
of - Li s pendens applicability,.

HEADNOTE

The appellants filed a suit for the recovery of a noney debt
agai nst the respondents. The suit was conpronised and by
the conpronise decree three itens of the respondent’s
property were sought to be charged. ~The conpromi se decree
was presented in'the Registrar’s office and was noted in
Book No. 1, but, due to the negligence of that office only
the charge on one itemof property was specifically recorded
in the registers nentioned in s. 51 and the Indices
nentioned in s. 55 of the Registration Act. The appellants,
after realising sone noney by the sale of the ‘item of
property wi th respect to which the charge was specifically
recorded in the Registrar’s office,~ filed on execution
application for the recovery of bal ance of noney by the sale
of one of the itens of property with respect to which the

Registrar’s office had not recorded the charge. That
property, in the neanwhile, was nortgaged under two ~sinple
nort gages. The nortgagee, claimng to be ignorant ~of the

prior charge, objected to its sale in the execution pro-
ceedings initiated by the appellants; but his objection  was
overrul ed and the property was sold in execution

The nortgagee under the two sinple nortgages field a suit
for recovery of the anount due to him The suit was
di smissed by the trial court on the ground that though he
had no actual or constructive notice of the charge in favour
of the appellants, yet, the charge had priority over. the
subsequent nortgages and could be enforced against’ the
nort gagee in as much as a sinple nort gage Wi t hout
possession, did not give the nortgagee the protection given
by the anended proviso to s. 100 of the Transfer of Property
Act, 1882, which provides that a charge shall not be
enforced against any property in the hands of a person to
whom such property has been transferred for consideration
and wi thout notice of the charge.

On appeal s against the order arising out of the execution
application of the appellants and against the judgnent
di smi ssing the nortgagee’s suit, the Hi gh Court held against
the appellants on the ground that the nortgage in favour of
the respondent was protected under the proviso to s. 100 and
was free fromthe charge in favour of the appellants.

In appeals to this Court, on the question of conpeting
priorities between a charge created by the decree and the
subsequent sinpl e nortgage,
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HELD (Per Curian) : The appeal s should be dism ssed. [243 D
F-; 258 C

(Per Jagannpbhan Reddy and Al agiriswam , JJ:)

(1) The <charge created by the ternms of the decree is
covered by s. 100 of the Act. A conpronmise decree, not
being the result of a decision by the court, but an
acceptance by the court of sonething to which the parties
had agreed, if it creates a charge on i nmovabl e property and
is duly registered, it amounts to the creation of security
by act of parties within the meaning of s. 100 of the Act.
[232 B-C

(2) The finding of the courts bel ow that the nortgagee had
no notice actual or constructive of the prior charge created
by the decree is correct. [231 E-(C

(a) It was an admitted position that even on a carefu

i nquiry the nortgagee woul d not have known that the property
was charged in favour of the appellants, in as much as,
nei ther the property cards nor the nunicipal records nor the
indices contained a reference to the charge on the suit
property.. If the property

225

which a person wants to purchase or which is being offered
to himas nortgage or security for payment of any noney is
shown in Index It then he would have notice of such charge
or nortgage and may wish to further probe by inspecting
Index | and Book 1. Merely inspecting Book or Index | will
not benefit himbecause all he can know is that there is a
decree that has been registered which would not be helpfu

to him [230 H 231B, C-D]

(b) The proviso to Explanation 1 to s. 3 of the Transfer of
Property Act, provides that in order to anount to
constructive notice it is necessary (i) that the instrunent
has been registered and its registration conpleted. in the
manner required by the Registration Act; (ii) the instrunent
has been duly entered or filed in books kept under s. 51 of
the Registration Act; and (iii) the particulars regarding
the transaction to which the instrument relates have been
correctly entered in the indices kept wunder s. 55 of
Regi stration Act. In the instant case constructive /notice
cannot be inmputed to the nortgagee since the third condition
required for the purpose was not satisfied. [231 D F]

(3) The protection in the. proviso to s. 100 does not apply
to nortgages. In order to make it applicable it has'to be
shown that, (a) the property against which the charge is to
be enforced has been transferred for consideration; (b) the
transferee had no notice of the, charge, and (c) the
property which is the subject-nmatter of the charge, is in
the hands of the person to whom such property has  been
transferred. [236H 237B]

(i) The words "transferred for consideration and  without
noti ce of the charge" have never been used for describing a
nortgage whether it be a sinple nortgage or nortgage wth

possessi on. Thi s expression has al ways been understood to
describe a sale and in antithesis to a transfer by way  of
gift. Thr oughout the Transfer of Property Act whenever a
transfer of property is referred to wi t hout any

qualification it is to the transfer of all the interests in
the property. Thus the '"transfer of property referred to
in s. 100 is the transfer of the whole property and not a
nmere interest in or over the property |ike nortgage, |ease
etc.[234 F-H, 236 B-E]

Under English aw, the expression ’purchaser for Value
includes a nortgagee. Before the Transfer of Property Act
cane into force whenever any expression cane up for
consideration, in the absence of any specific definition
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under the Indian statutes, the neaning assigned in English
law seem to have sonetinmes been applied in a general way.
The wusage of any termconveying a particular neaning in
Engl i sh Law and which subsequently has been incorporated in
the definition of statutes in England cannot, on that
hypot hesi s, be inmported as if that word has the same meaning
under the Indian Law when our statute-, adopts different
connotations. After the Act has cone into force, if the Act
i ntended to convey that a has an absolute title it has used
the word 'buyer’. Through in the marginal note in s. 56 the
word ' Purchaser’ has been used, an analysis of the section
shows that the |legislature has used different term nology
for connoting different concepts aid that it has wused the

word ' purchaser’ as synonynous with 'buyer’ and is
not including the nortgagee or nortgagor or a |lessee of- a
l essor as in English Law. [ 237C. E-G 238A-B-(g

(iii)The expression 'in'the hands of’ in the proviso is a
figurative expression and is intended to convey that a
person has sufficient control over the subject matter , to
enable himto do anything with it which the nature of that
subject natter would pernmit. It is'a nultifaceted phrase
connoting rmany mneani ngs dependi ng on the context. In the
context of the saving clause ins. 100 the phrase was
intended to convey and does convey that the buyer, as a
transferee for consideration without notice of a charge, was
in possession, including constructive possession through a
tenant who has attuned to himand that the vendor had
conveyed to himall his right. title and interest in the
property including possession.  If the intention of the
Legislature was to make the proviso applicable even to a
nortgage, there was no need for it to have used the words
"in the hands of a person to whom such property has been
because, even if’ the proviso is Teal wthout these  words,
the ef fect sought for would ensue. [234 DE, 239 CT), EG
Arum | li Surayya v. PinisettiVenkataramanamma and ors.
A l.R 1940 Mad. 701, referred to.

16-L251 Sup.C /75

226

(4) The question of priority between a charge 'and a
nortgage cannot be decided with reference to-s. 48 “of the
Transfer of Property Act, because, that section deals witha
case of transfers of interest in respect  of the -same
i movabl e property created at different tinmes while a charge
is not a transfer of an interest in or over _inmovable
property. |In fact, the proviso to s. 100 was anended to get
over the effect of certain decisions which have held that a
charge was valid even agai nst a subsequent purchaser without
notice on the assunption that a charge creates an interest
in property, because all provisions relating to a sinple
nortgage 'shall as for as nay be apply to a charge' . [232 F-
H, 239A; 234 A-B; 240 D E]

(5)But the doctrine of notice apart from the statutory
provi sions such as s. 53A of the. Transfer of Property Act,
s. 48 of the Registration Act and s. 27 (b) of the Specific
Relief Act, 1877 corresponding to s. 19 of the Specific
Relief Act, 1963, is firmy enbedded in the jurisprudence of
this country as part of the equitable principles which
courts administer in conformty with "justice, -equity and
good conscience". On this approach, the conclusion would be
the same is if the provisotos. 100 of the Act was
applicable to nortgages al so. [243 B-(]

(6) However, it is no answer to say that nerely because the
ultimaite result is the same we should read the | anguage of
s. 100 ignoring the purpose for which the amendnment was made
or give it an interpretation which is totally at variance
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with the tenor of the entire Act in order that it my
conformwith the ultimate result. [243 C DO

(7)Since the finding in the instant case is that the
respondent did not have notice of the appellants’ charge the
nortgage wll have a priority over the charge of the
appel l ants. [243 D E]

(8) There is no question of the appellants being protected
by the doctrine of Lis Pendents. [230 B-(|

(Per Beg J :) : (1) The agreenent between the parties which
was embodied in the conprom se decree satisfies t he
requirements of s. 100 of the Transfer of Property Act
inasmuch as it is a charge created by the act of parties.
If the rights of a sinple nobrtgagee, who is not in
possession of the nortgaged property, are not protected by
the proviso to the section, the first part of the section
will confer wupon the charge-holder, the sane rights as a
prior sinmple nortgagee has against a subsequent sinple
nort gagee even though the charge does not amount to a
nortgage. [246 D-E, G

(2) There “is no reason to differ fromthe views taken by
the trial  court and the H gh Court which preclude the
exi stence of ’'gross -negligence’ on the part of t he
respondent who had nade such attenpts as coul d be expected
of a reasonable and prudent individual to find out whether
the property to /'be nortgaged was subject to a previous
charge. The failure of the respondent to | earn of the prior
charge on the nortgaged property could be ascribed only to
the negligence of 'the Registrar’s office for which the
respondent could not be made to suffer.[248 F-G

(3) The High Court was correct in adopting the view that
the respondent, as a sinple nortgagee, was not outside the
protection conferred by the proviso tos. 100, because he
was both a bona fide transferee for consideration wth
sinmple nortgagee rights 'in hand , as well as a person who
had no notice, actual or constructive, of the prior charge
of the appellants.,[250 G H|

(i) Section 58 of the Transfer of Property Act defines a
nortgage is the ’'transfer of —an interest in  specific
i movabl e property’ and 'property’ is indicative of every
possible interest a person can have. Therefore, a sinple
nortgage is a transfer of property within the neaning of s.
5 of the Act, and the nortgagee’'s rights are ' property in
the hands of a person to whom such property had been
transferred for consideration’. If a sinple nort gage
amounts to a transfer of property for the purposes of s. 100
it is immterial that a transfer of property inplies a
transfer of the whole bundle of rights in the property which
the transferor has for the purpose of situations dealt wth
by other sections. For exanple, s. 8 of the Act | aying down
the effects, incidents and inplications of a transfer. em
227

bodies only a rule of interpretation and was nmeant to govern
matters not expressly provided for in deeds of transfer. It
was not at all intended to govern or Jay down the neaning of
"transfer, whenever wused in the Act. That has been done
expressly by ss. 5 and 6. In view of the other provisions of
the Act, the transferee under the proviso to s. 100 may be
of even an interest in property. The words ’'such property’

do not stand only for 'full ownership of property’'. |If the
transfer of an interest in property to. a nortgagee, whether
simple or Usufructuary, is a transfer of property, ’such

property’ could only nmean, in the case of a nortgagee, the
interest in property which has been transferred to the
nort gagee because that is also property. [249F, 253 D-E, 254
A-C F-(Qg
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(ii) Under English Law, for the purpose of determining the
priority between the owner of a legal estate and an
equi tabl e owner, a ’'purchaser for value' includes a
nortgagee. English equitable principle under the provision
of the Transfer of Property Act, so that, although the term
"purchaser is not used in s. 100 of the Act, the proviso
seens to have been neant to incorporate the doctrine of a
bona fide purchaser for value. It speaks of 'a person to
whom Such property has been transferred for consideration
without notice of the charge’, and the | anguage used was
designedly wi de so as to confer the benefit of the proviso
al so upon persons ot her than purchasers of ownership rights.
[ 251G 252G 253B]

((ii)) The expression 'in the hands of could not be
confined to tengible property which is actually in the
physi cal possession of the transferee, because, property as
defined in s. 6, includes both tangible and intangible
property and extends to rights and interests in property.
"Possession’ is only one of the neanings of the expression
"in hand’ ~and whenever the concept of possession was
i ntended to be conveyed, the word 'possession’ had been used
as for exanple in Explanation 11 to s. 3. In the proviso to
s. 100, the Legislature deliberately enployed the concept of
"property in hand’ i'n contradistinction to 'property in the
possession of’ a transferee, so as to include cases where a
person has a right, which is intangible property, vested in
hi m The right of a sinple nortgagee may -be capable of
bei ng spoken of as 'possessed’ by the nortgagee, but the
right could nore appropriately be spoken of. as either
"vested in the transferee’, or, as property “in the hands of
the transferee’. The object of enploying this  termnology
in the proviso seens to be to include such rights as those
of a sinple nortgagee.[249, GH 250 C (g

Observati on contra in Arumlli ~ Surayya V. Pi ni sett
Venkat aramanamma & Os A.1.R 1940 Mad. 701 overrul ed.

(4) The appellants cannot contend that their prior rights
woul d be protected by the principle underlying s. 48 of the
Act because; (a) Apart fromthe qualifying words, 'so far as
nay be’ in s. 100, one of the conditions for t he
applicability of s. 48 is that there nust be an actua
transfer of property, (b) Another condition is that the
previous and the subsequently created rights cannot  al
exi st or be exercised to their full extent together,  which
condition is not satisfied in tire present case. ~(c) The
prior right of the charge bolder could only obtain priority
provi ded other things are not unequal. (d) The conditions of
priority as between the holder of a previous charge and a
subsequent sinple nortgage are conpletely covered by s. 100.
[ 251 B-E]

(5)If the sane result on the question of a priority /of a
sinmpl e nortgage as agai nst a charge, of which the “npbrtgagee
has no notice, can be reached by resorting to the principle
of ’equity, justice and good conscience’ s. 100 itself can
be read as a direct statutory recognition of the very

princi pl es, because, it contains conpr ehensi vel y t he
requirenents of equity, justice and good conscience.[254H
2558]

(6)A wide and liberal interpretation nust be given to the
proviso to extend the benefit of the anended section to
nort gagees al so, as bona fide transferees for val ue-the word
"purchaser’ having been deliberately eschewed. The anmend-
nent. nade to negative the viewin sonme cases that a charge
could be enforced even against a bona fide purchaser for
val ue w thout notice, should be interpreted to anplify the
renmedy and suppress the mschief ained at. Deci sions had
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al so been given until now, since the anendnent of s. 100 in
1928, or the assunption that a sinple nortgagee is also
covered by the protection conferred by the anmended powers,
There is no reason why a new path or its meaning should now
be taken. [225 D-F; 256 F-H

228

(7) There is no question of the nortgage being struck by
the doctrine of Lis Pendens. [258 A-(]

JUDGVENT:

ClVIL APPELLATE JURI SDICTI'ON : Civil Appeal Nos. 1882-1883
of 1967.

Appeal s fromthe _judgnment and order dated the 12th Novenber
1962 of the Bonbay Hi gh Court in First Appeals Nos. 668 of
1957 and 40 of 1960.

V. S. Desai, and K. Raj Choudhry, for the appellants.

Navnit 'A. 'Shah and A. G Ratnaparkhi, for the respondents.
The Judgrment of the Court was delivered by Jagannpbhan Reddy
J., M H Beg, J. gave a separate QOpinion

JAGANMOHAN REDDY, J.-In boththese appeals by certificate
the question of conpeting priorities between a charge
created by a decree and a subsequent sinple nortgage has to
be determ ned. The appellants had filed Cuvil Suit No. 741
of 1938 for recovery of a sum of Rs. 1,34,000/- wth
interest from respondents 1 to 7. On- March 31, 1941 a
conprom se decree was passed under which a charge was creat-
ed for the decrenents anount on three pieces of property
bel onging to the said respondents 1 to 7. These properties
conprise a house in Shukrawar Peth and Kekakuva Mansion in
Budhwar Peth both at Poona and a chawl™ in_ Kalyan. Thi s
decree was registered on April 7, 1941 but due to
i nadvertence the charge on the Kakakuva Mansion in | Budhwar
Peth at Poona was not shown in the Index of registration.
The significance of this omssion will beconme evident @ when
the full facts are narrated. Thereafter on June 27, 1949
the respondents 1 to 7 nortgaged the Kakakuva Mansion to the
plaintiff respondent 14 for a sumof Rs. 1 1 akh. The
respondents created a further charge on Septenber 13, 1949
in favour of the said plaintiff respondent 14 for Rs.
50,000/- On July 7, 1951 a charge was created by a decree in
favour of respondent 15 for a sumof Rs. 59,52 1 /1 1 [~
under an award decree. In the neantinme the appellants had
recovered some anmounts by execution of their decree in Cvi
Suit No. 741 of 1938 by sale of the property at Shukrawar
Peta at Poona and the chawl ,it Kalyan. 1In spite of these
sal es a |l arge bal ance was still due, and in order to recover
the bal ance of Rs. 1,57,164/- appellants filed Darkhast’' No.
32 of 1952 in the Court of the 3rd Joint Civil Judge, Senior
Division ,it Poona for the sale of Kakakuva Mansion over
which, as we have said earlier, there was a charge created
in favour of the appellants by the decree of March 31, 1941.
Notices were issued under O 21 r.66 of the Code of Civi
Procedure to respondent 14 and other respondents. The
Executing Court, however, held that the; presence of
plaintiff respondent 14 was not necessary for the purposes
of effecting the sale on the Darkhast of the appellants and
accordingly, it vacated the notices. Against the said order
of the Executing Court respondent 14 filed First Appeal No.
668 of 1957 in the Hi gh Court of Bonbay and he also filed on
June 5, 1958 Civil’' Suit No. 57 of 1968 in the Court of the
Joint Judge, Senior Division at Poona for a recovery of a
sum of Rs. 2,18,564/- alleged to be due to himunder the two
nort gages dated June 27, 1949 and Septenber 13, 1949.
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It may be nentioned that while Suit No. 57 of 1958 was
pendi ng The property-the subject-matter of that suit-was put
up for sale on the appellants’ Darkhast and it was purchased
by the appellants with the | eave of the Court. In view of
this devel opnent respondent 14 inpl eaded the appellants in
the said Suit No. 57 of 1958 as the purchasers of the,
equity of redenption. The appellants resisted the suit on
the; ground that they had a prior _ in their favour and the
nortgage of respondent 14 was subject to that charge. It
was al so contended that s. 100 of the Transfer of Property
Act, 1882 (hereinafter referred to as "the Act’) regarding
notice was not obligatory in respect of the interest created
in favour of respondent 14.  The Trial Judge by his judgnent
dated July. 21, 1959, while decreeing the suit of the
plaintiff respondent 14 for recovery of Rs. 2,18,564./- held
that the appellants had a prior-charge over the property and
were bound by the nortgage in favour of the plaintiff-
respondent 14 and 15 (defendant 8 in the suit). It further
held that “the rights of a sinple nortgagee are not,
"property-_in-the hands of" the nortgagee who could not be
protected by the proviso to s. 100 of the Act.

Agai nst the decree of the Trial Judge, respondent 14 filed
First Appeal No. 40 of 1960 in the Hi gh Court of Bonbay.
The two First Appeals, one arising out of the Darkhast filed
by the appellants and the other arising out of the suit
filed by respondent 14 were: heard together on Novenber 12,
1962. The Hi gh Court of Bonbay by its judgrment nodified the
decree of the Trial Judge holding that as the nortgage in
favour of respondent was protected under the proviso to s.
100 of the Act it is free fromthe, charge in favour of the
appel lants. It also gave priority to respondent 15 for its
dues, though it had not filed any appeal. Against this
judgrment and decree two appeals were filed, one in | respect
of First Appeal No. 40 of 1960 and the other in respect of
First Appeal No. 668 of 1957.

It was contended before the Hi gh Court that whatever may be
the position wunder s. 100 of the Act, respondents / Mtes
would still be protected by s. 52 by the doctrine of |lis
pendens. Overruling a prelimnary objection that this point
was not taken in the Trial Court, the H gh Court, after
considering the admitted position, noticed that originally
there was only a noney debt due to defendants 9-13 from
Dat ar s. The appellants had filed Suit No. 741 of 1938 -and
practically three years thereafter at the tinme, of passing
of the decree, a charge by agreement was <created on the
properties of Datars. Adnittedly, the properties on which
the charge was created were not the subject-matter of . the,
suit and no, issue was raised in that suit in respect of
these properties. It was pointed out that for s.- 52 to
apply, two conditions have to be fulfilled, nanely;, (1) the
suit or the proceedi ngs nust not be collusive and nust be
pending; and (2) the right to inmmmveable property was
directly and specifically in question in the suit. Unl-ess
both these conditions are satisfied, no protection can  be
clainmed. The nere fact that a specific i nmoveable property
becomes the subject-matter of a decree subsequently by

agreenment of the parties will not justify a claim for
protection under s. 52. If the change has been created by
230

consent of the parties it is sonething extraneous to the
suit and accordingly no lis in fact exists in respect of
that property nor can it be said that a |is had comrenced at
| east fromthe date of the decree. There is no comrencenent
at all so far as the lis is concerned which in that suit was
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a sinple claimfor noney and nothing nore. Apart fromthis,
there was no Darkhast or execution application pending at
the time when the sinple nortgages in favour of the
plaintiff we,; created in 1949. The High Court discussed
several decisions in respect of the above conclusion and we
are in agreenment wth the reasoning of the H gh Court.
Since before us this point was not seriously argued, we do
not think that there is any need to deal with this aspect in
any detail.

It my also be nentioned that the H gh Court, on the
evi dence, came to the conclusion that respondent 14 had no
notice of the prior charge inasmuch as the search of the
indices did not disclose that there was charge on the suit
property. An attenpt was made to show that the respondent
14 had feigned ignorance of the decree in favour of the
appel l ants though his witness adnmitted that he had taken
search of the records of the Sub-Registrar’.S office before
he took the two nortgages. It was also contended that the
plaintiff-respondent 14 had admitted that the nortgage Ext.
87 was registered in the Sub-Registrar’s Ofice on May 17-,
1941, and is noted as No. 104'9-B in Book No. 1. Though this
decree was entered in Index |7 it was not entered in |ndex
1. Fromthe very fact that the decree was shown in Index I
and having been so registered, it is sought to be contended
that the High Court had, by ignoring the above-evidence,
held that respondent 14 did not have noti ce. It may be
nmentioned that the properties which are the  subject-nmatter
of the charge under the decree could only be shown under s.
21 of the Registration Act in Index 11. Unfortunately, as
we have said earlier, by inadvertence the property the
subject-matter of the suit-was not shown in- that |ndex
(Index 11). A person who w shes to search the registers for
arty prior sale, nobrtgage or charge would necessarily
i nspect Index 11, which under s. 55 (3) of the Registration
Act is required to contain such particulars nmentioned in s.
21 relating to every such docunment and nenorandum  as the
I nspector General fromtine to tine directs is that behalf.
Under s. 21 description of property and maps or plans’' have
to be nmentioned in all non-testanentary docunents relating
to i moveabl e property before they are -accepted for
registration, with further particulars as specified in sub-
Ss. (2) to (4) thereof. Under s. 55(1) there are to be four
Indices | to IIV. Sub-section (2) provides that [Index I
shall contain the nanes and addresses of all~ persons
executing and of all persons clainmng under every docunent
entered or nenorandumfiled in Book No. 1 and I'ndex 1f shal
contain such particulars mentioned ins. 21 relating to
every such docunent and nmenmorandum as the |Inspector Cenera
may fromtinme to tinme direct in that behal f, Under s. = 51(2)

in Book | shall be entered or filed all docunents or
nmenor anda regi stered under ss. 17, 18 and 89 which'relate to
i moveable property, and are not wills. |[If the property

which a person wants to purchase or which is being offered
to himas a nortgage or security for paynent of any noney is
shown in Index Il

23 1

then he woul d have notice of such charge or nortgage and may
wish to further probe by inspecting Index | and Book 1.
Merely inspecting Book 1 or Index I will not benefit him

because all he can know is that there is a decree that has
been registered which may not be helpful. The H gh Court
was right in not accepting the contention of the appellants
that respondent 14 had notice of the decree because if in
fact he had taken the trouble of going to the Sub-
Regi strar’s Ofice for inspection and search and to
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ascertain whether there was, any charge, nortgage or ot her
encunbrance on the property in respect of which he wanted to
advance such a large sumof Rs. 1,50,000/-, he would not, as
a man of . prudence, have advanced the said amounts if be had
in fact known that there was a prior charge on that
property. In fact the H gh Court observed that it was an
admtted position that even on a careful inquiry the
plaintiff (respondent 14) would not have known that the
property (Kakakuva Mansion) was charged in favour of
defendants 9 to 13 (the appellants herein) inasmuch as
neither the property cards, nor the Minicipal Records, nor
the indices contained a reference to the charge on the suit
property. The Explanation in s. 3 of the Act which provides
for fixing a party with constructivenotice in respect of
regi stered transacti ons, contains a proviso to Explanation
that in order to anpbunt to . constructive notice, it s
necessary that (1) the instrument has been registered and
its registration conpleted in the nmanner required by the
Regi stration, =~ Act ~and the Rules made thereunder, (2) the
i nstrument ~has been duly entered or filed in books kept
under s. 51 of the Registration Act, and (3) the particulars
regarding the, transaction to which the instrunent relates
have been correctly entered in the indices kept under s. 55,
of that Act. It further observed that though in sone cases
by legal fiction, constructive notice nay be inputed to a
party, in the case before it, it cannot be inputed to the
plaintiff (respondent 14), since the third condi tion
required for the purpose was not~ satisfied. W woul d,
therefore, accept ‘the finding of° both the Courts that
respondent 14 had no notice of the prior charge created by
t he decree.

The question which will arise, for our consideration is
whet her the appellants by reason of the decree creating a
charge on the suit properties have a priority over the
subsequent sinple nortgage created in favour of respondent
14. W need not go into other niceties, as to what would be
the position where a sale deediis invalid for ‘want of
registration or whether a transaction intended 'to be a
nortgage but not reduced to witing and registered wll
operate as a charge, because in this case the conpetition is
between a charge created by a decree which was registered
and a subsequent nortgage w thout notice of a prior charge.
It is contended that the provisions contained in s. 100 of
the Act that "save as otherw se provided by any |aw for the
time being in force, no charge shall be enforced agai nst any
property in the hands of a person to whom such property has
been transferred for consideration and without  notice: of
the charge" neans and inplies that where there is a charge
and where the property is sold and is in possession of  the
purchaser for consideration, no charge so created prior to
the sale can be enforced against a property in the hands of
a person to whomsuch property has been transferred for
consi derati on
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and wthout notice of the charge. The words "save  as
otherwi se provided" would inply that a charge can be
enforced even agai nst a purchaser w thout notice where a | aw
expressly so provides.

It is further contended that a charge created by the terns
of a decree is not covered by s. 100 of the Act inasmuch as
it is neither a security on i mobveabl e property created by
act of parties or by operation of |aw. Several decisions
have been referred to before us which,. in our view, have no
application, because a conpromi se decree not being the
result of a decision by the Court but an acceptance by the
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Court of sonething to which the parties have agreed if it
created a charge on an i nmoveabl e property, and was duly
regi stered, as indeed it was in this case, anmobunts to the
creation of a security by act of parties within the neaning
of s. 100 of the Act. |In order to resolve the question
before wus it is necessary to analyse the provisions of S.
100 of the Act, the text of which is given below :-
"Where i moveabl e property of one person is by
act of parties or operation of law nmade
security for the payment of noney to another
and the transaction does not amunt to a
nortgage, the latter person is said to have a
charge on the property; and all the provisions
her ei nbef ore contai ned which apply to a sinple
nortgage ~shall, so far as may be, apply to
such charge
Not hing in'this section applies to the charge
of a trustee on the trust-property for
expenses properly incurred in the execution of
his® trust, and, save as otherw se expressly
provided by any law for the tine being in
force, no charge shall be enforced agai nst any
property in the hands of a person to whom such
property has been transferred for considera-
tion/and w thout notice of the charge."
It is apparent fromthe provisions of the above section that
a charge does not ampbunt to a nortgage though all the
provi sions which apply to a sinple nortgage contained in the
precedi ng provisions shall, so far as ,nay be, apply to such
char ge. VWile a charge can be created either by act of
parties or operation of |law, a nortgage can only be created
by act of parties. A charge is thus awider term,is it
includes also a nortgage, in that ~every nortgage is a
charge, but every charge is not a nortgage. The Legislature
while defining charge in s. 100 i ndi cated specifically that
it does not anpbunt to a nmortgage. It may be incongruous and
in terns even appear to be an anti-thesis to say on 'the one
hand that a charge does not anpbunt to a nortgage and yet
apply the provisions applicable to a sinple nortgage'to it
as if it has been equated to a sinple nortgage both in
respect of the nature and efficacy of the security. Thi's
m sconception bad given rise to certain decisions where it
was held that a charge created by a decree was enforceable
against a transferee for consideration wthout notice,
because of the fact that a charge has been -erroneously
assumed to have created an interest in property reducing the
full ownership to a limted ownership. The declaration that
"all the provisions hereinbefore contained which apply to a
sinple nortgage shall., so far as
2 33
may be, apply to such charge" does not have the effect of
changing the nature of a charge to one of interest in
property.
Order 34 r. 15 of the Code of G vil Procedure also provides
for the renedy of enforcing a charge under which all the
provisions of O34 in so far as they are applicable to a
si nmpl e nortgage woul d be applicable to a charge under s. 100
of the Act. This rule was substituted for the old r. 15 by
the Transfer of Property (Amendnent) Supplenentary Act,
1929, which canme into operation on the 1st April, 1930. The
old r. 15 of O34 was as foll ows :
"Al'l the provisions contained in this Oder as
to the sale or redenption of nort gaged
property shall, so far ,is may be, apply to
property subject to a charge wthin t he
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nmeani ng section 100 of the Transfer of

Property Act, 1882."
The words "as to the sale or redenption of the nortgaged
property" which were in the old rule, have been onmtted, and
instead it is now provided in general terns that the
provisions applying to sinple nortgages shall apply to
char ges. A charge-holder like a sinple nortgagee has a
right to bring the property charged to sale or can enforce
his charge against any portion of the property charged.
here a cbarge-hol der is given possession of the property as
a charge-holder, he can remain in possession of it until the
amount due to himis satisfied; but if the possession is not
attributable to the charge, he cannot insist on retaining
possession until his dues are paid.
The reason for the above provision in s. 100 of the Act,
read with O34 r.15, is nmerely to declare that the rights
and liabilities of a charge-holder are to be that which a
si mpl e ~ nmortgagee has under the provisions of the Act in so
far ,is they may be applicable.” The words also far as may
be" indicate that provisions which apply to sinple nortgage
may not be applicable to the charge. It has been held that
Ss. 56, 67(2), 68(3), 73(4). 83(5) and 92(6) arc applicable
to charges. On the other hand, s. 67A has been held to be
applicable to charges created by act of parties and not to
charges created by operation of’ |aw on the ground that the

clause "in the absence of a contract to the contrary"
occurring in that section is an essential part of it and
cannot be given ‘effect to in a statutory charge. If a
charge carries with it a personal liability as in the case

of a seller’s charge for price not paid, the charge-bol der
is entitled under O34 r-.6 of the Code of Civil Procedure
to a personal decree.

The Privy Council had observed that in a suit for
enforcenent of a charge under s. 100 of ‘the Act read wth
O 34 r. 15 Code of Civil Procedure, a decree for sale, as in
a suit for a nortgagee should have been passed : See Ram
Raghubir Singh Lal v. United Refineries(1). The severa

aspects of the application of the provisions of ‘a sinmple
nortgage have not been and need not be considered by 'us as
they are not relevant for our purpose. Qur object is nerely
to illustrate the reason for a reference ins. 100 to a
si mpl e nortgaee

(1) [21933] 60 I. A 183.
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The question would then what is the purpose and - intendnent
of 1929 Anmendment adding the proviso to S. 100 of the Act *?
There may be several views as to why this amendnment was
effected, but certainly one of themis to get over. the
effect of certain decisions of the Courts which  have /held
that a charge was valid as agai nst a subsequent purchaser of
property wi thout notice on the assunption that “a charge
created an interest in property and since its effect is
simlar to a sinmple nortgage it being first in point of tine
has a priority over a subsequent sale to a purchaser  of
property who has taken it with consideration and w thout
noti ce. It is contended that even after the Amendment of
1929 since no charge can be enforced against any property in
the hands of a person to whom such property has been
transferred for consideration and without notice of the
charge, the saving clause applies to a sinple nortgage as

well as to nortgages with possession inasmuch as in both
cases property which could be transferred under s. 6 of the
Act can be said to be transferred. In other words, the

saving clause is not confined only to an out not out sale.
On the other hand, the subm ssion of the appellants is that
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the proviso to s. 100 applies only to cases of sale for
consideration where the property is in possession of the
pur chaser. It is only in such a case where the purchaser
has bought the property without notice of the charge that
the charge cannot be enforced against him It appears to us
that if the intention of the Legislature was to make the
proviso applicable even to a nortgage including a sinple
nortgage, there was no need for it to have used the words
“in the hands of a person to whom such property has been"
because if the proviso is read without those words the
ef fect sought for would nonethel ess ensue. The proviso read
after the deletion of the words indicated by us would read
"Save as otherw se expressly provided by any
law for the time being in force. no charge
shal | be enforced against any property
transferred for. consideration and wi t hout
notice of the charge."
If nortgages were sought to be included, it would |oo0k
sonewhat i ncongruous because the words "transferred for
consi deration and wi t hout notice of the charge" in so far as
we are able to ascertain have never been used in describing
a nortgage whether it be a sinple nortgage or a nortgage
wi th possession. This expression has al ways been under st ood
to describe a sale, because transfer of all the rights which
the transferor has can also be legally effected without
consi deration and voluntarily as in the case of a gift. It
is in anti- thesis of a transfer by way of gift that the
expression "transferred for consideration” asindicating a
sal e has been used. = A done of property taking a property by
way of gift even if he does so without notice of the charge
cannot 'in any case claimthe benefit of the proviso. | f
what is being dealt with in the proviso is a sale which in
the case of an inmpveabl e property of the value of Rs. 100/-
or upwards has to be effected by a registered docunent, it
is not necessary for the validity of such a sale, that
possessi on should al so have been given. Were a sale has
been
235
validly effected and possession has not been -given, the
purchaser has always the right to enforce a sale deed and
obt ai n possessi on of the property.
In order to ascertain the true inport of —the term nology
used in s. 100 of the Act, it is necessary to state clearly
sonme of the basic concepts enbodied in the Act which are

beyond controversy. Section 5 defines "transfer of
property" as neaning "an act by which a Tliving person
conveys property, in present or in future, to one or nore
other [living persons, or to hinself, or to hinself and one

or nore other living persons”, and "to transfer property is
to performsuch act. Section 6 says that property of any
kind may be transferred, except as otherw se provided by the
Act or by any other law for the tinme being in force  other
than those nentioned specifically in clauses (a) to (i)
which cannot be transferred. Section 8 deals wth the
operation of transfer and says that wunless a different
intention is expressed or necessarily inplied, a transfer of
property passes forthwith to the, transferee all t he
i nterest which the transferor is then capable of passing in
the property, and in the legal incidents thereof. It then
narrates all such incidents having regard to the | and, debt,
etc. etc. Chapter 11l of the Act deals specifically wth
sales of inmmoveable property, the sale in s. 54 being
defined as transfer of ownership in exchange for a price
paid or promi sed or part-paid and part-proni sed. Mor t gages
are dealt with in Ch. 1|1V where nortgage is defined in s.
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58(a) as the transfer of an interest in specific immobveable
property for the purpose of securing the paynment of noney
advanced or to be advanced by way of loan. Different kinds
of nortgages are also specified in that section of which
clause (b) states what a sinmple nortgage is,. nanely,
"where, w thout delivering possession of the nortgaged pro-
perty, the nortgagor binds hinself personally to pay the
nort gage noney, and agrees, expressly or inpliedly, that, in
the event of his failing to pay according to his contract,
the nortgagee shall have a, right to cause the nortgaged
property to be sold and the proceeds of sale to be applied,
so far as may be necessary, in payment of the nortgage-
noney, the transaction i's called a sinple nortgage and the
nort gagee a sinple nortgages”.

A charge on the other hand under s. 100 of the Act is
neither a sale nor a nortgage because it creates no interest
in or over a specific imoveable property but is only a
security for the paynent of nopney.

Leases of /i mpveabl e properties are dealt with in Ch. V of
the Act, 'of ‘which's. 105 defines a lease as a transfer of a
right to _enjoy such property, made for a certain tine,
express or inplied, or in perpetuity, in consideration of a

price paid or prom sed, or of nobney etc. etc. Chapter VI
deals wth exchanges of ownership in one property,; for
anot her. It is /provided by s. 118 that a transfer of

property in conpletion of an exchange can be made only in
the manner provided for the transfer of such property by
sale, so that in that Election the nmutual transfer which is
referred to is the transfer of ownership of one thing for
the ownership of another and in relation thereto the manner
in which the exchange is to be conpleted is specified as
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simlar to the transfer of property as on a sale. In so
specifying S. 118 of the Act equates the term"transfer of
property" with the term"transfer of ownership". Chapters
VIl and VIIl deal with gifts .and actionable clainms which do
not necessarily appertain to i movabl e properties alone.

It will thus be seen that throughout the Act whenever a
transfer , of property is referred to wi't hout any

qualification, it is to the transfer of all the interest in
the property. As already referred to, s. 8 says that "a
transfer of property passes forthwith to the transferee  al

the interest which the transferor is then capabl e of passing

in the property"’. Section 10 when it says "where property
is transferred" refers to all the rights in the property.
Section 11 makes it still nore clear when it provides that

"where, on transfer of property, an interest therein is
created absolutely in favour of any person” and ,contrasts
the transfer of property with the creation of an.interest in
the property. Section 12, which refers to the property
transferred, refers to the whole of the interest- in the
property. Section 13 refers to a transfer of
property and creation of an interest therein and brings out
the distinction between the phrase "transfer of property’
and 'creation of interest in the property’; so do ss. 14 and
15 Section 16 refers to the creation of an interest.
Section 17 very obviously refers to the transfer of the
whole of the property when it refers to the transfer of
property. So also s. 18. 'Sections 19, 20, 21, 22, 23, 24,
26, 27, 28, 31 and 33 are like ss. 11 and 13. Section 38
again clearly refers to the transfer of the A hole of the
interest in a property. So do ss. 39, 40, 41. 42, 43, 44,
45, 46, 47, 48, 49, 50, 51, 52, 53, and 53A. Thus it is
clear that the transfer of property referred to in s. 100 of
the Act is the transfer of the whole property and not a mere
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interest in or over the property like a nortgage, |ease etc.
A careful scrutiny of the conspectus of the sections of the
Act indicates clearly that the Legislature has adopted
certain phraseology to connote different concepts of
transfer to which we have referred above. Property is the
nost conprehensive of all terms inasnuch as it is indicative
and descriptive of every possible interest it can have. The

terns ’'transfer of property’, "transfer of an interest in
property’, ’'creation of an interest in or over property’,
"transfer of a right to enjoy property’ ’'transfer of
owner shi p’ have been associated in the context of different
sections wth sale, gift, exchange, nortgage, |ease etc.
etc. In the case of a sale, after the sale there is no
interest left inthe seller : in the case ,of a charge the

transferor has a subsisting interest though linmted to ’'sone
extent by the charge-holder’s right to recover the nonies
due ’'fromthe specific inmovable property. In a nortgage,
the nmortgagor ’'has the equity of redenption of the nortgage
left in 'him~ In the case of a |lease the Iessor has the
right of _—ownership in the property except the right of
enj oynment -whi ch, has been transferred to the | ease under the
agreement. A gift like a sale is transfer of all the rights
whi ch a person can have in the property wth this
difference, nanely.” while the sale is for consideration

gift is voluntary and without consideration

A reference to the Proviso to S. 100 of the Act would show
that in order to make it applicable it has to be shown that
(a) the property
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agai nst which the charge is to be enforced must have been
transferred for consideration; (b) the transferee has no
notice of the charge; (c) the property which i's The subject-
matter of the charge is in the hands of the Person to whom
such property has been transferred. it is, there-fore,
necessary to ascertain as to what is meant by the expression
"property in the hands of a person to whom such property has
been transferred". There is no need and indeed it would be
an incorrect approach to adopt a strai ned construction or to
indulge in wunnecessary exercise in semantics to nake the
proviso applicable to a sinple nortgage by holding that the
right a nortgage gets under a nortgage can. also be said to
be in the hands of the nortgagee. 1In Berwick & Co. v.,
Price, (1) Joyce, J., began his judgnent by saying : "It is
well settled that a purchaser (in which term | nust  be
understood to include a nortgagee or a transferee of a
nortgage)......... Fromthis single passage, Hal shury’s Laws
of England (3rd Edn.) Vol. 14, p. 539, Foot Note (p) treats
the case as an authority for the expression ’'purchaser to
the Conveyancing Act, 1882 (1881) 44 and 45 Viet. Ch. 41,
which by s. 2 (viii) defines a "purchaser", wunless a
contrary intention appears, to i ncl ude a |essee, or
nort gagee, and an intendi ng purchaser, |essee, or nortgagee,
or other person, who, "for valuable consideration, takes or
deals for any property; an purchase, unless a contrary
i ntention appears, has a nmeaning corresponding with that  of
purchaser; but sale nmans only a sale properly so called".
Simlarly, s. 205 (1) (xxi) of, the Law of Property Act,
1925 which brought order fromchaos created by fornms of
action, the distinction between | egal and equitable renedies
and the different courts which conferred the respective
renmedi es, defined 'purchaser’ to nean "a purchaser in good
faith for valuable consideration and includes a |essee,
nortgagee or other person who for valuable consideration
acquires an interest in property". VWere the Act has
intended to convey that the person who has an absolute
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title, it has used the word buyer. though in the nmargina
note to s. 56 the word 'purchaser’ has been used. Thi s

nerely shows that the Ilegislature has used the wor d
" purchaser’ as synonynous wi th buyer’ and as not including a
nortgagee or nortgagor or a lessee or lessor as in the
English Act. Before the Act cane into force in 1882,
wherever any such expression cane up for consideration, in
the absence of any specific definition under the |Indian
Statute, the neaning assigned in the English law seens
sonetines to have been applied in a general way. Se-.
Bazayet Hossein v. Dooli Chand (2) where it was held that
the, <creditor of a deceased Mohamedan cannot follow his
estate into the hands of ‘a bona fide purchaser for value, to
whom it has been alienated by the heir-at-1aw, whether the
alienation has been nade by absolute sale or by nortgage.
Though it rmay appear at first flush that a purchaser for
val ue woul d include a nortgagee, actually what was held was
that a creditor cannot follow a property alienated by heir-
at-law into the hands of an alienee whether the alienation
is by way of an absolute sale or by nortgages The enphasis
is on alienation of the, interest in imobvable property and
not on the word ' purchaser’

(1) [1905] Ch. D. 639.

(2) I.L.R 4Cal . 402(P.C.)

The dangers inherent in relying on English cases rendered on
the law of property are many, and we should be chary in
allowing a particular technical neaning acquired by a word
in that country to govern the interpretation of our Acts
whi ch have used that word in different ,connotations. The
usage of any term conveying a particular neaning in the
English | aw and whi ch subsequently has been incorporated in
the definition of a statute as in the case of the two
statutes referred to above, cannot on that hypothesis be
imported as if that word has the same ~meaning under the
Indian |aw, when, as we have pointed out, ,our statute
adopts different connotations. Nor would there  be any
justification to refer to the principles developed by the
Chancellor’s Court of Equity in England or the notion that
equity follows the law, in their application to our |aw,
because that would |l ead only to confusion. In our view, to
interpret our statutory |laws on the basis of the statutory
provisions of England which were enacted to deal wth the
peculiarities of their laws is to show subservience to that
law or to the legislature in that country in preference to
ours, though the legislative sovereignty in India even in
the British days did not make our |aws subordinate to the
English |aws. It is much nore so now long after the

i ndependence and the Constitution. This Court cannot accept
such an approach, as is suggested.

W nmay by way of illustration refer to section 56  of the
Act. it ,states : "If the owner of two or nore properties
nortgages themto one person and then sells one or nore of
the properties to another person, the buyer 1is, in the

absence of a contract to the contrary, entitled to have the
nort gagee debt satisfied out of the property or properties
not sold to him so far as the same will extend, but not so
as to prejudice the rights of the nortgagee or persons
claimng wunder him or of any other person who has for
consi derati on acquired an interest in any of the

properties”. A careful analysis of the above section would
show that the Legislature has at one place used severa
wor ds which we have underlined to convey different concepts.
The words owner, purchaser, buyer, sale have been used for
connoting an absolute transfer of all the rights vested in
an owner; the words mortgage, nortgagor and nortgagee are
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used to connote a transfer of an interest in property. That
apart, even a person who has acquired an interest in
property, who nay be like a nortgagee, is said to acquire

"an interest in property for consideration”, whi ch
expression is certainly used to connote only a limted
i nterest. This clearly indicates that the Legislature has

used different term nology for connoting different concepts
and would have in the proviso, if it intended to apply it to
nort gages, used the appropriate | anguage and expression

Anot her indication fromwhich the neani ng, which we have as-
cribed, can be gathered is the use of the expression "in the
hands of ". This expression, and indeed the entire
phraseol ogy of the saving clause, is significant and | ends
itself to the construction that a charge-holder cannot
enforce his charge against any property in a case where that
property is "in the hands of a person to whom such property
has been transferred for consideration and wi thout notice of
the charge." Wat then is the significance of the words "in
the bands of" ? Do they nmean "in the possession of" or
"“under the control of" ? If this is so, then a

239

sinmpl e nortgage of a property-is not covered by the proviso,
as the property the subject of such a nortgage is not in the
possession or control of the nortgagee, or do these words
nean that whatever interest in property is created that
interest can be said to be in the hands of a person in whose

favour that interest has been created. ~In Arumlli Suryya
v. Pinisetti Venkataramanamma and Os.(1) Horwll, J.,
observed at p. 704 "If the appellant is treated as a

simpl e nortgagee, he cannot by any stretch of the
i mgination be considered to have the property in his
hands.” The H gh Court in the judgnent .in appeal has

di sagreed with Horwill, J.’s view on the ground that if the
words inmply physical possession, then possession of an agent
or tenant will not be included. ~According to the Hi gh Court
the words "in the hands of" only mean the holding of the
title and nothing el se.

The expression "in the hands of" appears to us ‘'to be a

figurative expression intended to convey that a person has
sufficient control over the subject-matter to which in the
context the phrase is applied so as to enable that person to
do whatever he can do with it as the nature of that subject-
matter would permt. See Edwardes’ Menu Conpany Limited v.
Chudl ei gh. (2) ' The judgnment of. Kekewi ch, J., was confirned
by the Court of Appeal Lindley, M R, Chitty and Vaughan
Wllianms, L. JJ., which is reported in the sane Vol une at p.
64. The actual control as conpared to the possibility of
obtaining control seens to be inplied in the (term The
proverb "a bird in the hand is worth two in the -bush",
woul d, in our view, appropriately convey the neaning of the
phrase. No doubt, "in the hands of" may be a nmulti-faceted
phrase connoting many meanings, of which the nmeani ng
applicable in the context in which it is used, is the  nost
appropri ate. In the context of the saving clause, the
i nappropriateness of its applicability to a sinple nortgage
or in the setting of the entire phraseology its non-
application to other nortgages seens to us to be clear and
evi dent .

In the context in which the phrase "in the hands of has
been wused we have no doubt that it was intended to convey
and does convey that the buyer as a transferee for

consi deration wi t hout notice of the charge was in
possession, including constructive possession through a
tenant who has attuned to himand which for all intents and

purposes, as far as transfer is concerned, has conveyed to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 33

him all the right, title and interest which the vendor had
in the property including the possession. Before we part
with this aspect, it is necessary to point out that Milla's
I ndi an Regi stration Act, 8th Edn., at p. 195, states on the
basis of the decision in Chhaganlal v. Chunnilal(3) that
"under section 100 of the Transfer of property Act, 1882, as
amended by Act 20 of 1929 a nortage has priority over a
previ ous charge of which the nortgagee had no notice." This
decision is one rendered under s. 48 of the I ndi an
Regi strati on Act and not under s. 100 of the Act though the
argunents advanced thereunder were noticed (see pp. 191-
192). It was in fact contended that s. 50 of the Anendnent
Act of 1929 by which the proviso was added had retrospective
effect simlar to s. 63

(1) A |. R 1940 Mad. 701.

(3) A 1. R 1934 Bom 199.

(2) 14 T. L. R 47.
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of the Amendnent Act, but it was repelled. Tyabji, J., at
p. 192, 'said: "W cannot accordi ngly, accept the argunent
that we nmust decide this case in accordance with the anmended
S. 100."

If the ’'proviso toS. 100 of the Act does not apply to
nort gages, then what is the position of a charge-hol der vis-
a-vis the subsequent nortgagee w thout notice of the charge.
A charge not being a transfer or a transfer of interest in
property nonetheless creates a formof security in respect
of immoveable property. So far as nortgage is concerned, it
being a transfer of interest in property the nortgagee has
always a security in-the property itself.: Vet her the
nortgage is wth possession or a sinple nortgage, the
interest in the property enures to the nortgagee so that any
subsequent nortgage or sale always preserves the rights of
the nortgagee whether the subsequent dealings in t he
property are with or w thout notice. The obvious reason for
this is that in a nortgage there is always an equity of
redenption vested in the owner so that the subsequent
nortgagees or transferees will have, it they are not careful
and cautious in examning the title before entering into a
transaction, only the interest which the owner has ~at the
time of the transaction

In so far as conpeting nortgagees are concerned, S. 48 of
the Act gives priority to the first in point of tine in
whose favour transfer of an interest in respect of the sane
i movabl e property is created, if the interest which he has
taken and the interest acquired subsequently by other
persons cannot all exist or be exercised to their ful
extent together. This section speaks of a | person._ who
purports to create by transfer at different tinmes rights in
or over the sane i moveabl e property, and since charge is
not a transfer of an interest in or over the inmmoveable
property he gets no security as against nortgagees of the
same property unless he can show that the subsequent
nort gagee or nortgagees had notice of the existence of his
prior charge.

A reference to S. 48 of the Indian Registration Act and S.

27(b) of the Specific Relief Act would, however, be
necessary to spell out the inplications of the conpeting
priorities between a charge and anortgage. Before we

exam ne these provisions it is necessary to note that wunder
S. 54 of the Act, it is only a transfer of interest in the
tangi bl e inmoveable property of the value of Rs. 100/- and
upwards or of a reversion or other intangible thing that
requires the transaction to be effected by a registered
i nstrument. But in the case of a tangible imoveable
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property of the value of loss than Rs. 100/- a registered

instrunment is not conpul sory but only optional. A transfer

of such property can be effected either by registered

instrument or by delivery of the property, i.e., when the

seller places the buyer or such person as he direct-, in

possessi on of the property. Were an oral sale of property’
of the value of less than Rs. 100/- takes place acconpanied
or followed by possession a question nay arise as to what
woul d be the effect of a sale of the sane property effected
by a subsequent regi stered docunment ? There was a conflict
of decisions under the old Registration Acts, viz., under
Act 20 of 1866, Act 8 of 1871 and Act 3 of 1877, and the
words "unl ess where the agreenment or declaration has been
acconpani ed or foll owed by delivery of possessions’
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were first added by Act 8 of 1871 to give effect to the
preponderant vi ew that where possession was given under the
oral agreenent the registered docunent did not take effect
agai nst an oral agreenent. The rationale underlying these
cases was, as explained by Miuttusani Ayyar, J., in Kannan v.
Krishnan(1) is, that the protection given to oral agreenent
accompanied wth or followed by delivery of possession is
equi valent to registration.~ The effect of registration, it
may be said, is to invest the subsequent purchaser or any
person who takes an interest in that property with notice.
If notice of a prior transaction whether by delivery of
possession or by registration is the basis of confernent of
priority, then even.in the case of a transaction which did
Pot effect a transfer by delivery of possession but there
were rights created in favour of the personby an oral or
witten agreenent, then-a person taking an interest in that
property or who purchases that property with notice of the
prior charge would take that property subject to the prior
rights of which he had notice. That is why s. 53A ' of the
Act and the anendnent in s. 48 of the Registration Act
recogni se certain equities even where the transaction as
required by law is not entered into by a registered
instrunment and woul d not, but for these provisions, anount
to effecting a transfer of an interest or ownership’ in a
speci fic i nmoveabl e property.

Section 48 of the Registration Act, 1908, as it now energes
after the amendnent Act 21 of 1929, gives a priority to an
oral agreenment or declaration relating to a noveable or
i moveabl e property where the agreenent or declaration has
been acconpani ed or foll owed by delivery of possession and
the same constitutes a valid transfer under any lawfor the
time being in force. The ordinary rule of s. 48 of the
Registration Act is that non-testanentary docunents  duly
regi stered under the Act relating to any property whether
noveabl e or immveable shall take effect against ~an/ ora
agreenment or declaration relating to such property- subject

to the exception stated above. In Chhaganlal’'s case (supra)
the decision was concerned mainly with the question whether
a charge can be an oral charge, or it nust, |ike a nortgage,

be created only by a registered instrument. That was a case
of an oral charge conpeting to have a priority over a
nort gage. Tyabji, J., after referringtos. 48 of the
Regi stration Act said at p. 191 :
"As there has been no delivery-of possession
in the present case, the exception my, for
the present purposes, be disregarded.™
This exception would, however, still |eave a case where an
interest in immveable property is created without a
regi stered instrument and wi thout delivery of possession and
that may be the case of a nortgage by deposit of title deeds
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as defined in s. 58 of the Act. For this purpose, the
proviso to s. 48 of the Registration Act nakes an exception
in the case of nortgage by deposit of title deeds which
neither requires delivery of possession nor constitutes
noti ce of such a nortgage. This section does not give any
indication as to what would be the position where a person
taking a subsequent registered docunent had notice of an
oral or witten agreenent in respect of an imobveable
property
(1) 1. L. R [1890] 13 iMad. 324, 330.
17-L251Sup. Cl /75
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which is not acconpanied or followed by delivery of
possession. WII the right created under an oral or witten
agreenment take a priority over the interest created by a
regi stered document ~? The answer appears to be in the
affirmati ve, because, as we have stated earlier, the reason
for a transaction relating to immovable property being
ef fected by a registered docunent is to inpute notice to al
those who subsequently take an interest in that property and
the sanme protection was afforded to transactions, which
though not effected by registered instruments, nonethel ess
wer e acconpani ed or followed by delivery of possession. Any
actual notice of ~a transaction effected by an oral or
witten agreenent in respect of specific inmmpveable property
t hough not accomnpani ed or foll owed by delivery of possession
shoul d | ogically be accorded the sane protection as against
a subsequent transferee who takes it with notice.
Reference to s. 27(b) of the Specific Relief. Act, 1877
(corresponding to s. 19 (b) of the new Specific Relief Act,
1963) would furnish the answer. The old Act had  provided
certain illustrations, but the new Act has ~deleted them
Section 27(b) of the old Act is in the following terns :

"27. Except as otherw se provided by this

Chapter, specific perfornmance of a contract

may be enforced agai nst -

(a) x X X X

(b) any other person claimng under himby a

title arising subsequently to the contract,

except a transferee for value who has paid his

nmoney in good faith and w thout notice of the

original contract."

The illustrations given in respect of clause (b) of s. 27 of
the old Specific Relief Act are all cases of sale or out and
out transfer of land. It is apparent fromthis clause that

even a subsequent transfer is subject to a contract under
which a right to obtain a transfer of specific property has
been created. |If a subsequent purchaser takes the risk of
not ensuring hinself of any prior rights in respect of  the
property to be purchased by him he cannot be said not to
have acted in good faith. But there may be instances where
he has notice or but for his carel essness would have bid
notice of the prior charge and nonethel ess has obtained a
transfer, such as where the charge holder is in possession
of that property, or where the charge is registered but  no
i nspection is taken of the Register of Charges, nortgages
and transfers. If he has such a notice either by
registration or by property being in the possession of the
person who has dealt with it first or otherwi se, then even
the fact that be has a registered docunent and the right
created in the property is only by a sinple contract does
not avail him 1In the case to which the Specific Relief Act
did not apply, Mtter, J., in Nenmai Charan v. Kokil Bag(1)
observed at pp. 537-538

" It appears to us, that if we adopt the
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principle that no

enquity (that is, equity arising from notice)

is to be consi-

(1) [1881] 1. L. R 6 Cal. 534.

643

dered where an oral agreement to alienate is

not followed by possession, the 27th section

of the Specific Relief Act, as illustrated,

woul d be rendered a deed letter wherever it

applies, when conpetition arises between an

oral agreenment to alienate unacconpanied by

possession, and an alienation by registered

deed with notice of the Previous agreenent;

but we are not conpelled to adopt this

concl usion. "
The doctrine of notice, even apart from the statutory
provisions, is firmy enbedded in the jurisprudence of this
country  as part of the equitable principles which Courts
adm nister inconfornmty with the maxim"justice, equity and
good conscience".” On this approach the conclusion would be
the same as it the proviso to s. 100 of the Act was
applicable to nortgages also, but it is no answer to say
that merely becausethe ultimate result is the sane, we
should read the | anguage of s. 100 of the Act ignoring the
purpose for which the amendnment was made, or given to an
interpretation which is totally at variance with the tenor
of the entire Act in order that it may conform with the
ultimate result, which in any case has been reached, even if
it was by a different road.
The result of a close exan nation of the several aspects of
the question posed before us leads us to the conclusion that
a subsequent nortgagee with notice of a prior charge takes
the nortgage, subject to the charge. But as in this case
the finding is that the respondent did not have notice of
the appellants’ <charge, the —appeals wll have to. be
dism ssed, and are accordingly dismssed, but in the
ci rcunst ances without costs.
BEG J.-The two appeals before us, by certification of the
case under Article 133(1)(a) of the Constitution of /India,
arise in the circunstances detail ed below
A set of defendants (Nos. 1 to 7) of Original Suit No. 57
of 1958 (hereinafter referred to as "The Datars”), which is
now before wus in appeal No. 1883 of 1967, had ~becone
indebted to a nunber of creditors. One set of these
creditors, Defendants Nos. 9 to 13 (hereinafter referred to
as "Motes") of this suit had filed the suit No. 741 of 1938
for the recovery of a sumof Rs. 1,34,000/- wth interest
due to themfromthe Datars under a sinmple loan. On 31-3-
1941, the Mdtes had obtained a conprom se decree in suit No.
741 of 1938 by which three sets of properties of Datars were
sought to be charged. Two of these
244
properties were in Poona, one in Shukrawar Peth and  ’'the
other in Budhwar Peth, whereas the third property was in
Kal yan. After a copy of the conprom se decree, showing a
charge on all three properties, was duly present before the
Sub- Regi strar for registration, on 13-5-1941, the documnent
was noted at serial No. 1048-B in Book No. 1 kept by the
Registrar, and a certificate complying with the provisions
of Section 60, sub.s(2) of the Indian Registration Act was
issued by the Sub-Registrar. But, presumably due to the
negligence of the office of the Sub-Registrar, only the
charge on the Shukrawar Peth property was specifically
recorded as required by lawin the registers nentioned in
Section 51 and indices nmentioned in Section 55 of the
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Regi stration Act.
The appel | ants, Mtes, then got the Shukrawar Peth property
and the small property in Kalyan sold in execution of the
conprom se decree. But, as the anount realised by the sale
of these properties was not enough to satisfy their claim
the appellants, Mtes, filed an execution application
Darkhast No. 31 of 1952 in the Court of a Civil Judge at
Poona for the recovery of Rs. 1,57,164/-.
The <claim of the plaintiff-respondent No. 14 before us
(hereinafter called "GCswal") had, neanwhile, come into
exi stence by reason of two duly executed sinple nortgages,
dated 27-6-49 and 13-9-49, on the strength of which the
Oiginal suit No. 57 of 1958, before us in appeal No. 1883
of 1967, for the recovery of Rs. 2,18,564/- by enforcing the
two sinple nortgages, was filed. Oswal clainmed that he had
no know edge of the alleged prior charge of the Mtes.
The Budhwar Peth property was also sold in proceedings to
execute the conpronise decree started by the appellants,
Mot es, . by Darkbast No. 31 of 1952 and purchased by Mdtes
thensel ves.~ The Execution Court, in proceedi ngs under Order
21, FRule 66, Cvil Procedure Code, had dismissed the
obj ecti on of the plaintiff respondent. Agai nst this
di smssal an appeal  was filed in the H gh Court which
allowed it. Hence, the Mtes died appeal No. 1882 of 1967
in this Court against this dismssal by the cormobn |udgnent
of the H gh Court deciding tile two appeal s before it.
The Trial Court dism ssed the suit No. 57 of 1958 brought by
Cswal . It held ‘that, although, Oswal had 'no actual or
constructive notice  of the charge in favour of t he
appel l ants, yet the charge had priority over the subsequent
nort gages and coul d be enforced against Gswal the plaintiff-
respondent, inasmuch as a sinple nortgage w th-out Po ion
did not give the nortgagee a right to protection given by
t he proviso to Section 100 of the Transfer of Prop" Act.
(here-inafter referred to as "the Act") agai nst enforcenent
of a charge upon"any property the hands of a person to whom
such property has been for consideration and without notice
of the <charge".The Trial Court held that the rights 'of a
sinple nortgage- are not property in the hands" of the
nortgagee who could, therefore, not be protected by the
proviso to Section 100 of the Act. On appeal, the High
Court of Bonbay reversed the decree of the Trial Court  and
hel d t he subsequent sinple nortgages to be protected by the
provi so.
245
The High Court had also, in nodification of the decree of
the Trial Court, directed paynent of the dues of the
Mahar ashtra Bankdefendant No. 8, under the provisions of
order 34, Rule 4, Cvil Procedure Code. The principa
guestion which arises in the two appeals now before us/'is :
Does the protection given by the proviso to Section 100 of
the Act against the enforcenent of a charge extend to a
sinmple nortgagee as a transferee for consideration wthout
noti ce of the charge ?
Section 100 of the Act reads as foll ows:
"Where immovable property of on.-, person is
by act of parties or operation of |aw nade
security for the payment of noney to another
and the transaction does not amunt to a
nortgage, the latter person is said to have a
charge on the property; and all the provisions
her ei nbef ore contai ned which apply to a sinple
nortgage shall, so far as may be, apply to
such charge
Nothing in this section applies to the charge
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of a trustee on the trust-property for
expenses properly incurred in the execution of
his trust, and, save as otherwi se expressly
provided by any lawfor the tinme being in
force, no charge shall be enforced agai nst any
property in the hands of a person to whom such

property has been transferred for
consi deration and wthout notice of t he
charge".

One of the questions raised before us whether Section 100 of
the Act has any application to a charge created by the terns

of a decree. It was contended that such a charge has a
bi ndi ng force i ndependently of the provisions of Section 100
i f the Act. In support of this subm ssion severa

authorities were cited
(1) Set h Gnasiram Seth Dal chand Pal liwal v.
M . Kundanbai w o Raneshwar Shukul & O's. (1)
(2) V.~ S. V. Thangavelu Midaliar v. G
Thi rumal swam Mudal iar & Anr.; (2)
(3) Set h Radhe Lal v. Ladli Parshad; (3)
(4) Jata Bhusan Chatterjee v. Snt. Kri shna
Bhami ni Debi & Anr.; (4)
(5) Seet hal akshm Anmal v. Srinivasa Nai cker
& Ors. (5)
(6) Sri© Rajah Mmmadevara Naganna Nai du
Bahadur’ Jam ndar Garu (died) & Os. v. Sri Rao
Janardhana Krishna Rangarao Bahadur Jam ndar
Garu & Ors. (a)
(7) ‘Dhirendra Nath Sen & Ors. v. Santa Shila
Devi & O's. (7)
(1) AR 1940 Nag. 163.
(3) Al R 1957 Pb. 92.
(5) AR 1958 Mad. 23.
(7) AIR 1968 Cal. 336.
(2) Al R 1956 Mad. 67.
(4) Al R 1957 Cal. 204.
(6) Al R 1959 AP 622 (FB).
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None of these is a case in which there was a conprom se
decree. They were cases decided by an  application of the
principles of Res judicata which bind parties toa decree
and those who derive their rights and interests from such
parties. It has been held by this Court in Pulavarthi
Venkata Subba Rao & Ors. v. Valluri Jagennadha Rao” & Os.
(1) with regard to a conprom se decree (at page 322) :
"The conprom se decree was not a decision by
the Court. It was the acceptance by the Court
of sonmething to which the parties had agreed.
It has been said that a conprom se decree
nerely sets the seal of the court “on the
agreenment of the parties. The court -did not
decide anything. Nor can it be said ‘that a
decision of the court was inplicit in it.
Only a decision by the Court <could be res
judi cata, whether statutory under S. 11 of the
Code of Civil Procedure, or constructive as a
matter of public policy on which the entire
doctrine rests".
In several of the cases mentioned above the question arose
whEt her the terns of the decree were sufficient to confer
the rights wupon the parties or their representatives in
interest to execute the Decree to satisfy the claim or a
separate unit was needed. That question has not been raised
before wus. W are concerned here with a charge created by
the terns of an agreement between the parties which was
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enbodi ed in the conprom se decree. This agreenent satisfies
the requirenents of Sec. 100 of the Act inasnuch as it is a
charge created by the act of parties. It is inmaterial that
the charge was subsequently incorporated in a decree. We
also find that no contention was advanced either in the
Trial Court or in the Hgh Court that a charge wunder the
terns enbodied in the, conprom se decree operates or binds
outside the conditions laid down by sec. 100 of the Act for
enforcing charges in general. | amnot inpressed by the
ar gument .
I hold that a <charge was created by the terms of the
agreement enbodied in the consent decree, which was actually
regi stered even though, unfortunately for the char ge
hol ders, the provisions of Section 51 of the Registration
Act were not fully conplied with in keeping a record of the
charge. That charge agai nst Budhwar Peth property would be
enforceable if the plaintiff-respondent is not protected by
the terms of the proviso after its amendment by the Transfer
of Property (Amendment) Act XX of 1929. |If the rights of a
si nmpl e nortgagee, who is not in possession of the nortgaged
property, are not protected by the proviso at all, there is
no doubt that the first part of Section 100 will confer upon
the charge-holder the same rights as a prior sinpl e
nort gagee has against a subsequent sinple nortgagee even
t hough the charge does not "anbunt to a nortgage"
Bef ore proceeding further | will deal with a question raised
before the Trial Court, the H gh Court, and, again, before
us, about the degree of diligence to be proved by a party
setting up want of notice of a charge as a bona M
transferee for consideration. ~Section 3 of the Act I|ays
down :
(1) [1964] 2 SCR 310, 322.
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a person is said to have notice’ of 'a fact
when he actual 'y knows that fact, or when, but
for wlful abstention from an inquiry or
search which he ought to have made, or gross
negl i gence, he would have known it.
Expl anation 1. Were any transaction relating to inmnovable
property is required by |law to be and has been affected by
a registered instrument, any person acquiring such property
or any part of, or share or interest in, such property shal
be deermed to have notice of such instrunent as fromthe date
of registration or, where the property is not all ~situated
in one sub-district, or where the registered instrument has
been registered under sub-section (2) of section 30 of the
Indian Registration Act, 1908, fromthe earliest date on
whi ch any menorandum of such registered instrument has  been
filed by any Sub-Registrar within whose sub-district’ any
part of the property which is being acquired, or of the pro-
perty wherein a share or interest is being acquired, is
si t uat ed;
Provi ded t hat -
(1)the instrument has been registered and its
regi stration conpl et ed in the manner
prescribed by the Indian Registration Act,
1908, and the rules nade thereunder
(2)the instrument (or menorandum) has been
duly entered or filled, as the case may be, in
books kept under section 51 of that Act, and
(3)the particulars regarding the transaction
to which the instrunent relates have been
correctly entered in the indexes Kkept under
section 55 of that Act.
Expl anati on 11.-Any person acquiring any
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i movabl e property or any share of interest in
any such property shall be deened to have
notice of the title, if any, of any person who
is for the tine being in actual possession
t her eof .

Expl anation 111.-A person shall be deened to
have notice of any fact if his agent acquires
noti ce thereof whilst acting on his behalf in
the course of business to which that fact is
materi a

Provided that, if the agent fraudul ently
conceal s the fact, the principal shall not be
charged with notice thereof as against any
person who was a party to or ot herw se
cogni zant “of the fraud’

It is no body’s case that there was any wilfu

abstention  fromenquiry by Oswal whose agent
Bhi kam Dass deposed

"the “search in Sub-Registrar’'s office was

taken by ne. searched under No. 1 and 2 of
property card. | did not see the register in
whi ch the decretal charge was noted. The
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transactions in disputed were settled through
ne. gave information to plaintiff".

Anant Sitaram Joshi, the Cderk of the Sub-Registrar’s
office, stated that, although the conpronm se decree was
mentioned in Index No. 1, no entry about it was nade in
Index No. 2. Even in.ndex No. 1 it was not nentioned that
the Budhwar Peth property was subject to a charge. He
stated that it was not mentioned in |Index No. 2 because the
appropriate orders were wanting although it~ was  property
whi ch shoul d have been entered in the property cards as it
bore 'S Nos. Hence, it is clear that an exam nation of the
rel evant property index No. 2 could not have disclosed the
exi stence of the charge on_ Budhwar Peth property. A
reasonably prudent person could not be expected to suspect
that the msleading entries were incorrect, and, froma nere
reference to a decree, imagine that property not™ shown as
charged at all may also be included, and, therefore, attenpt
to find out all the particulars given in the decree itself,
whi ch shoul d have been given in Index No. 11.  Section 55,
sub. s.(3) of the Registration Act, lays down : "Index No.
11 shall contain such particulars nmentioned in Section 21
relating to every such docurment and nenorandum as the
I nspector Ceneral fromtime to time directs in that behalf’.
On the evidence on record, the Trial Court  canme to the
conclusion "that only the property at Shukrawar Peth, Poona

city, was nentioned in the various official records
mai ntai ned by the Sub-Registrar and City Survey O ficer as
affected by the charge, though property ill Budhwar @ Peth

whi ch was al so included therein, was not at all referred to
therein". The High Court affirnmed this finding and held
"that frominspection of the records it could
not have been possible for any one to find out
if the suit property was charged and the
plaintiff, therefore, could not be fixed- with
notice, either actual or constructive, of the
above decretal charge in favour of defendants
Nos. 9 to 13".
After having been taken through the evidence nentioned
above, | see no reason to differ fromthe views taken by the
Trial Court and the H gh Court which preclude the existence
of "gross negligence’" on the part of the plaintiff who had
made such attenpts as coul d be expected of a reasonable and
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prudent individual to find out whether the property to be
nortgaged was subject to a previous charge. The failure of
the plaintiff to learn of the prior charge on the Budhwar
Peth property could be ascribed to the negligence of the
Sub- Regi strar concerned for which the plaintiff Oswal could
not be made to suffer.

Com ng back to the principal question indicated above, which
was nost strenuously argued on behalf of the appellants,
relating to the interpretation of the proviso to Section 100
of the Act, | think that the correct neaning of this
provision will emerge by determning what its object is by :
firstly, considering the |anguage enpl oyed in the context of
other sections of the Act defining the concepts involved;
and, secondly, if there is any uncertainty left, by glancing
at sonme | ega
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history so as to-appreciate what the provisions could be
ai med at achi eving.

| have set out above the requirenents of notice, both actua
and constructive, found hi Section 3 of the Act. So far as
constructive notice is concerned, it is evident that the
three Explanations |ay down what is deened to be notice
under each of the three sets of circunstances dealt wth
separately by each Explanation. There is a presunption
agai nst redundance or neani ngl ess overl apping of statutory
provi si ons. Explanation 1, within which the case of the
plaintiff Oswal was sought to be brought by Mtes, deals
with a very different set of circunmstances, and, apparently,
di spenses with circunstances bringing in Explanation 11
which nmakes it clear that a person acquiring any share of

interest in immvable property will be "deened to have
notice of the title, if any of any person who is in_ actua
possession thereon". In other words, ~ Expl anation |

constitute& an independent category of a deered or
constructive notice of entitlenment of the person shown to be
in possession. The significance of this provision is that
it shows that, where actual possession was to constitute
notice of entitlenment, it is clearly and specifically / dealt
with in Section 3 of the Act. It indicates that" reference
to the factum of possession is made in the Act itself where
this constitutes a part of a set of facts which has to be
proved for establishing a right or liability.

The High Court had correctly held the view, i n accordance
with what was | aid down by this Court in Ahned G H Ariff &
Os. Vs. Comm ssioner of Wealth Tar, Calcutta, (1) that
"property" is "the nost conprehensive of all the ternms which
can be used, inasnuch as it is indicative and descriptive of
every possible interest which the party can  have". Its
anplitude as well as what is excluded from its  definition
are indicated by Section 6 of the Act. Section 58 of the
Act defines a nortgage as "the transfer of an interest in
speci fic i movabl e property for the, purpose of securing the
paynment of nmoney advanced or to be advanced." There can be
l[ittle doubt that a sinple nortgage is a transfer  of
property within the neaning of Section 5 of the Act.

If a sinple nortgage is a "transfer of property", as | think
it is. the nortgagee’s rights nmust vest in sonmeone. |In the
context of the provisions set out above, it seens that a
prior charge of which a transferee for consideration has
noti ce becomes enforceabl e, by reason of Section 100 of the
Act, against the person in whoma transferees rights vest.
The right vested in a person by virtue of a transfer for
consi deration is nothing nore nor |ess than "property in the
hands of a person to whom such property his been transferred
for consideration”. The expression "in the hands of" could
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not be confined to tangible property which is actually in
t he physi cal possession of the transferee. It is

incontrovertible that the term"property" defined in Section
6 of the Act includes both tangible and intangible property.
It extends to rights and interests in property too. VWhen
these vest in somebody they are property "in the hands of"
t hat person.

(1) [1970] 2 SCR 19.
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The word "hand" has acquired a nunber of extended meanings
in the English | anguage. |t denotes power over or capacity
to do or skill in doing various things. Its derivative

"handl e may be an object one can physically grasp wth
one’s hand, but "to handl e" denotes capacity for managenent

or control. The word-"hand" is used in conjunction wth
"at" and "on" and "to" and "in". The various meanings of
"in hand" given in Wbster’s Third New Internationa

Dictionary (p. 1026) are : (1) In one's possession (e.g. to
have enough nmoney in hand); (2) In control (e.g. to keep the
children " in hand by a system of rewards and punishnents);
(3) At one's disposal (e.g. to have a |large property in hand
because of one’'s position); (4) To spare (e.g. to have
plenty of time in band); (5) In preparation (e.g. a new play
in hand); (6) Under consideration (e.g. matter in hand); (7)
Under effective control or managenent (e.g. business in
hand) .

Thus, we see that to have possession of an object is only
one of the several Dictionary meanings but ‘not the only
meani ng of the expression "in hand"”” . Mreover, the concept
of possession in legal termnology is so well known that,
whenever it is intended to convey what it signifies, |awers
and draftsmen do not hesitate to use the word possession
just as we find it used in Section 3, Explanation 11, relat-
ing to deened "notice". It seens-that, in the proviso to
Section 100 of +the Act, ‘the |legislature del i berately
enpl oyed the concept of "property in hand", in  contra-
di stinction with "property in( the possession of " a
transferee, so as to include cases where a person has at
right, which is intangible property vested in him

The right of a sinple nortgagee may be capable of being
spoken of as "possessed" by the nortgagee. But, since it is
an intangi ble right, even the word possession, when used in
conjunction wth nortgagee's rights, would not denote an
actual physical handling of the right which is intangible.
The right nay be evidenced by a docunment kept in-the vaults
of a bank or in an alnmghty in a private ‘hone, but, the
right itself is incorporeal. It is something distinct from
the docunent which evidences it. It is incapable of being
"handl ed" physically. The right could nore appropriately be
spoken of as either vested in the transferee", “or, as
property "in the hands of the transferee". The object of
enploying this term nology in proviso to Section 100 of the
Act seens to be to include such rights as those of a 'sinmple
nortgagee. 1, therefore, think that the Bonbay Hi gh Court
was correct in adopting the view that the plaintiff-
respondent OGswal, as a sinple nortgagee, was not outside the
protection conferred by the proviso to Section 100 because
be was both a bonafide transferee for consideration wth
simple nortgagee rights "in hand", as well as a person who
had no notice, actual or constructive, of the prior charge
of the Motes for reasons already nentioned above.

The only authority which | earned Counsel for the appellants
could cite against the view adopted by the Bonmbay Hi gh Court
was a stray
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remark in Arumlli Sitrayya v. Pinisetti Venkataamanama &
Os.,(1) where it was observed by Horwill, J.

"If the appellant is treated as a sinple
nort gagee, he cannot by any stretch of the
i magi nati on be considered to have the property
in his hands".
The High Court had considered it and dissented
fromit in the follow ng words :
"Wth respect there is no justification for
construing the words "in his hands" literally.
If the words were to be construed literally,
the section would not apply to a purchaser
who is not in actual physical possession but
is in possession through his agent or his
tenant or his nortgagee. The words "in the
hands" ~can -and rmust only mean "held by" or
"owned by" and cannot nean physical hol di ng of
the property. They only mean the holding of
the title and nothing else. These words do
not indicate that the section was only intend-
ed to apply to a purchaser or a nortgagee in
possessi on. Section 58 of the, Transfer of
Property Act- does not make any difference
between a  nortgagee, who is a sinple nort-
gagee, and a nortgagee with  possession. It
only slightly alters the rights that are
available to the nortgagee, but the actua
transfer is the transfer of ‘a subordinate
interest in the nortgaged property and that is
the sanme in both'the cases"”.
As expl ai ned above, even the literal nmeaning of the words
"property in hand" could be said to be wider than that of
tangi ble property in physical possession. After all, a
l[iteral meaning or the "plain ordinary neaning" of ' words
used becones what words enployed have cone, by common use,
to mean and to find recognition as their "dictionary

nmeani ng". We need go no further here. For applying the
literal Rule of interpretation, which ordinarily  suffices
unless there is good reason to depart from it t he
Di ctionary neaning has to be necessarily relied upon. Thi s

does not exclude other very useful aids to construction
such as a glance at legal history to discover what a
provi sion was aimed at achieving. An attenpt to apply what
is known as the mischief Rule will, | think, lead to -the
sane result.
As equitable principles evolved by the Chancellor’s Court in
Engl and underlie a nunber of provisions of our Transfer of
Property Act, it is useful to remnd ourselves of the
equi table doctrine enbodied in the proviso to Section /100.
This doctrine is stated as follows in Hal hsbury's lLaws of
Engl and-111 Edn. Vol. 14, page 539 :-
"1011. The legal estate gives priority. \Wen
there is an existing equitable interest in
property, and an interest is subsequently
created in favour of a purchaser for value
without notice of the earlier interest, and
that purchaser either gets in the |egal estate
at the time of his purchase, or, in certain
ci rcumst ances, after hi s pur chase, hi s
possessi on of the |ega
(1) Al R 1940 Mad. 701.
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estate gives himpriority over the earlier
equi tabl e owner. The equities being equa

except as regards time, the legal estate,
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properly got in by the owner of the later
equitable interest, entities himto hold the
property either as absolute owner or until his
nortgage is discharged, as the case my be.
There is, in the absence of notice or of any
other circunstances to postpone him other
than that of being later in point of tine, no
equity attachi ng upon his conscience by virtue
of which the Court will deprive him of his
| egal advantage; and the subsequent purchaser
is entitled to the like priority if he has the
better right to call for a conveyance of the
| egal estate. The inportance which courts of
equity, in deciding priorities, attach to the
| egal estate, is an instance of the genera
principle that equity follows the |aw'
It will be seen that in the passage set out above, the, term
"hol der~ of the l'egal estate" is obviously used for one who
hol ds 'the property "either as absolute owner or wuntil his
nortgage is discharged as the case may be". |n other words,
for applying the equitable principle explained there, a
nortgagee is equated wth the absolute owner under an
outright sale of rights of ownership. A reference to
Barwick & Co. v. Price(l) also shows that the neaning of the
term "purchaser for value" as including a nortgagee was so
well settled in English lawthat it received statutory
recognition in Section 2(viii) of _the Conveyancing Act,
1882, there. Again, Section 205(1)(xxi) of  the Law of

Property Act, 1925, in defining "purchaser"™, made it
abundantly clear, that both an-outright purchaser and a
nortgagee could fall —under the protective cover of the
doctrine of a "bonafide purchaser for value”. This only

meant that English law too gave statutory form and
expression to doctrines evolved by Courts of Equity. A bare

perusal of passages in Poneroy’'s Equity Jurisprudence" is
enough to show that the concept of a "bonafide purchaser for
value includes the nortgagee and that a "legal nortgagee"
has, for the purposes of applying the doctrine, ‘a "lega
estate". In a discussion of"what constitute& a bona fide
purchase", the need to show a purchaseof the whol e

interest which a transferor could pass finds no - place(See
:Poneroy’s Equity Jurisprudence 5th Edn. —Val. 3, para
745, pages 19-20). A distinction is nade between the clainms
of a "legal nortgagee", who is described as "holding  of
course, the legal estate", and those of a nerely  "equitable
nort gagee" (See : Poneroy, Vol. 3, part 741).

The question whether a bonafide °’purchaser for value"
includes a "legal nortgagee" or not could arise only in_the
context of use of the term "purchaser" which became attached
to the concept for historical reasons. As we have seen

above the concept covers the "legal nortgagee" in- English
law. In the case before us, the sinple nortgagee is a |l ega
nort gagee and not mnerely an equitabl e nortgagee. Al t hough

the term "purchaser” is not used in Section 100 of the  Act,
the proviso to it seens undoubtedly nmeant to incorporate the
doctrine of a bonafide purchaser for value in speaking of
transfer "for consideration".

(1) [1950] (1) ¢Ch. 632.
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It seems to ne that the proviso to Section 100 is |less
capable of giving rise to difficulty inasmuch as the term

purchaser is not used here. It only speaks "of a person to
whom such property has been transferred for consideration
wi thout notice of the charge". One cannot help thinking

that the | anguage used here was designedly wider so as to
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confer the benefit of the proviso also upon persons other
than purchasers of ownership rights. 'the only condition is
t hat t he property nust have been transferred for
consi der ati on. This, of course, inplies that the transfer
covered should have been in accordance with | aw. That is
the only condition inposed by the proviso upon the kind of
transferee who can get the benefit of it. | see no reason
depriving a class of transferees of the benefit which

was, | an convinced, neant to be confirnmed upon them al so by
this proviso.

The effect of provisions of our Act is that a legally wvalid

char ge. even though Section 100 nmkes it a | egal |y
enforceable claimis not a transfer of property which, as
Section 58 of the, Act shows, a nortgage is. Nevert hel ess,

it charge for purpose,; of enforceability would rank equally
with a transfer of  interest in property provided the
trainsferee had notice of that charge within the neaning of
"notice"” as defined by Section 3 of the Act. If a sinple
nortgage anounts toa transfer of property for the purposes
of Section 100, as it does, it is inmaterial that a transfer
of property inplies a transfer of the whole bundle of rights
in property which the transferee has for the purposes of
situations dealt wth by other Sections. For exanpl e,
Section 8 of the Transfer of Property Act reads as follows
"8. /Qperation of transfer.
Unless /a different intention is expressed or
necessarily inplied, atransfer of property
passes' forthwith to the transferee all the
i nterest which thetransferee is then capable
of passing in the property, and inthe I|ega
i nci dent st her eof.
Such incident.,; include, where the property
is land, the casenents annexed thereto, the
rents and profits thereof accruing after the
transfer and all things attached to the earth;
and, where the property is machinery attached
to the earth, the novable parts thereof;
and, where the property is a house, the
casements annexed, thereto, the rent thereof
accruing after the transfer and the | ocks,
keys, bars, doors, wndows and -all other
thing,-, provided for permanent use therewth;
and, where the property is a debt or- other
actionable claim the securities t her ef or
(except where they are also for other debts or
clains not transferred to the transferee), but
not arrears of interest accrued before the
transfer;
and, where the property is noney or - other
property vyielding income, the interest or
i ncome thereof accruing after the.. transfer
takes effect"”.
254
Now this section, |laying down the effects, incidents, —and
inplications a transfer begins with words showing that its
operation is subject to express terns of transactions which
restrict the rights of transferees to less than those of
ownership. A nortgage is a transfer of property but not of
ownership. Section 8 enbodies only a rule of interpretation
for transactions or acts of purported transfer. It
corresponds to Sections 60(1) and 62 of the English Law of
Property Act, 1925. Transfers nay be either of the whole or
a part of the interest of the transferor. Section 8, in ny
opi nion, was nmeant to govern matters not expressly provided
for in deeds of transfer. It was not, | think, intended at

for
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all to govern or lay down the neaning of the term"transfer"
whenever used in the Act. That has been done expressly by
Section 5 read with Section 6 of the Act. Various Sections
of the Act, such as Section 58, dealing with various types
of transactions. specifically |ay down whether a transaction
of particular kind is a transfer or not.

A nunber of other provisions of the Act to which references
have been made in the course of arguments do not, in ny
opinion, really help us in arriving at the correct neaning
of the transferee of property contenplated by the proviso to
Section 100 of the Act. It is enough, for the purposes of
interpreting Section 100, to reach the conclusion, as
think we have to in view of other provisions of the Act,
that the transferee may be of even an interest in property.

| regret that | amunable to share the view that the Bonbay
Hi gh Court, in the Judgnment under appeal, stretched the
meaning of the words "in the hands of" too far to read
sonething  into Section 100 of the Act which is not there.
On the other hand, | think that we will have to add sone
words if we inport a linmtation, which is not there, into
the words : "any propertyin the hands of a person to whom
such property has been transferred for consideration". We
will have to so read themas to confine the meaning to a
transfer of "full rights of ownership in property". To do
that, we wll have to at least alter ‘the words "such
property" into "rights of ownership in such property". The
words "such property'! do not, it seenms to ne, stand only for
“full ownership of property’. They obviously  denote that
property whi ch has been transferred. |If the transfer of an
interest in property to a nortgagee, whether sinple or
usufructuary, 1is a transfer of property,  "such property"
could only nmean, in the case of a nortagee, the interest in
property whi ch has been transferred to the nortgagee because

that is also "property". The words used could not, in the
context, stand only for the whole bundle of rights which
ownership of such property may nmade up of. 1In any case,

what the nortgagee, has in hand(is only an interest in-
property, so that this, and nothing nore, is "property in
t he hands of" a nortagee. Wen his case is under
consideration that is all we are concerned wth. W need
indulge in no semantic, refinements at all to reach this
result which flows directly fromthe words used in-the
secti on. And, we need not unnecessarily cut down the
apparent anplitude of their scope.

If we can reach the same result on the question of priority
of a sinple nobrtgage as against charge, of which the
nort gagee has no notice

255
by resorting to the principles of "equity, justice and / good
consci ence",, the question arises : why can we not read

Section 100 of the Act itself’ as a direct “statutory
recognition of those very principles when this provision
contains, comprehensively, as it appears to me to be neant
to do, the requirenents of equity, justice, and good
consci ence, on the question of priority between a charge-
hol der and other possible transferees including a sinmple
nort gagee agai nst whomthe question of enforceability of a
prior charge could arise? To answer this guestion
satisfactorily | think we are, of necessity, driven to seek
light from the principles, developed by the Chancellor’s
Court of Equity in England which a nunber of our statutory
provisions are intended to incorporate into our statutory

| aw justas a nunber of them have been enbodied in English
statutory law nowf the maximof equity is that "equity
follows the law', it is no lesstrue that statutory |I|aw
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generally purports to follows the behests of equity,
justice, and good consci ence.

A wide and liberal enough interpretation of the proviso to
Section. 100 of the Act to extend the benefit of it, as
amended and clarified by Section 50 of the Transfer of
Property (Amendment) Act XX of 1929, to nortgagees also as
bona fide transferees for value (the word "purchaser seens
to have been deliberately eschewed), is supported by an
exam nation of all such relevant cases decided by different
Hi gh Courts on the amended provision as have come to ny

notice, wth the solitary exception of Arumlli Surayya's
case (supra) of the Midras H gh Court containing an
observation, quoted already, by Horwill, J. The anendnent,

was apparently nade to negative the view expressed in sone
cases that a charge could be enforced even against a bona
fide purchaser for ~value wthout notice. The proviso
should, | think, be so interpreted as to anplify the renedy
and to suppress the mischief ainmed at by the anendnent. I
may nention sone cases deci ded on the assunption that the
nort gagees were al so protected by the proviso.
I n Chhaganl al -Sakharam & Anr. v.  Chunilal Jagmal & Os., (1)
the question arose of  priority of two nortgagees by
regi stered deeds, over a previous charge in favour of the
appel | ant s. The nortgagee was given the benefit of the
amended Section 100 of ‘the Act.
In Barhu Mahto & Anr.  v. Srimati Jasoda Devi & Os.,(2) Faz
Ali, C1J., and B. P. Sinha, J., held that - plaintiff who
brought a suit to enforce a right under a nortgage bond
obtained priority over a previous charge under a_ conprom se
decr ee. The | earned Judges renmanded the case to.the Tria
Court for fram ng an issue and deciding the question
(1) AIR 1934 Bonbay 189.
(2) AIR 1945 Pat. 426.
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whet her the transferor of the rights of the plaintiff under
the nortgage bond (defendant 23) had notice of the charge
upon whi ch the Def endants-Appel lants reli ed.
In Goswam Maheshpuri Guru Rankrishnapuriji vs. Ranthandr a
Sitarami A Anr. (1) the plea of a Defendant charge hol der
under a decree was repelled as against the plaintiff-
respondent who bad brought a suit to enforce a -subsequent
nort gage because the nortgagee had no notice of the charge,
Gille, CJ. observed with regard to the distinction between
the unanended and anended sections (at page 5)
"The main difference. to he noticed in the two
sections is that the section as amended
explicitly states that no charge would be
enforced agai nst a person taking the property
for consideration and without notice of  the

char ge. The anmendnent was nmade in order to
set at rest the conflict of decisions that
exi st ed bef or e. The view taken by the

Judi ci al Commi ssioner’s Court, Nagpur, ' before
the anmendnment was that no charge could  be
enforced against property in the bands of a
per son to whom such property had been
transferred for consideration and wi t hout
notice of the charge: 15 N.L.J. 141. Thi s
vi ew was approved in 30 NNL.R 303 at p. 305.
The view taken in several other cases was that
inasmuch as there is no transfer of interest
in property in a charge while there is such a
transfer of interest in a nortgage a charge
woul d be good agai nst subsequent transferees
such as nortgagees or purchasers only if the
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subsequent transferees had notice of the prior
charge : 33 Cal. 985, at p. 993, 38 All. 254
at p. 258 and 42 Cal. 625".
O course, the precise question raised before us was not
actually raised in the cases nmentioned above, and,
therefore, it was not decided sinple nortgagee is al so
covered by the protection conferred by the anmended proviso.
If this has been the basis on which decisions have been
given until now since the anendnent of sec. 100 by Act XX of
1929, we should, | think, be nost reluctant to tread a new
path on the meani ng-of such a statutory provision unless we
could not avoi d doing so because sone cl ear m sconception of
the law is reveal ed
Anot her contention advanced on behal f of the appellant was
that their prior rights would be protected by either the
terns of or the principles underlying Sec. 48 of the Act
whi ch reads as fol l'ows
(1) AR 1944 Nag. 1.
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"S.~48. \Were a person purports to create by
transfer at different tines rights in or over
the sane inmovabl e property, and such rights
cannot all exist or be exercised to their ful
extend together, each later created right
shal I', in the absence of a special contract or
reservation binding the carrier transferees,
be subject to the rights previously created"
The contention was' that, although a charge nay not be
described :is "a transfer", yet, the result of Section 100
of the Act was to equate it with-a sinple nortgage which is
a transfer because Section 100 says : ill the  provisions
here in before contained which apply to a sinple nortgage
hall, so far as nmay be, apply to such charge". [ think
that, apart fromthe, qualifying words, "so far as may be",
used by Section 100 of the Act, a condition essential to the
applicability of Section 48 of the Act is that there nust be
an actual transfer of property. Furt her nor e, anot her
condition for invoking Section 48 of the Act is ‘that the
previous and the subsequently created rights "cannot al
exi st or be exercised to their full extent together". In
the case before us, this does not appear fromfacts found.
In any case, the prior right of the charge-holder could only

obtain priority provided other things are not unequal. This
follows fromwords used indicating that each of the two or
nor e transacti ons nust at | east be a “transfer”.

Furthernore the conditions of priority as between the hol der
of a previous charge and a subsequent sinple nortgage are
conpl etely covered by Section 100 of the Act. The principle
underlying Section 48 is one expressed in the maxim of

Equity : "Qui prior est tenpore potior est jure (first in
time is stronger inright). This principle, applied to
ranking between rival equitable clainms, is applied by
Section 48 to contending clains of otherwi se equal  '|lega

validity. The effect of Section 100 is that while a charge,
which is not a "transfer" of property, gets recognition as a
legally enforceable claim that enforceability is subjected
by the proviso to the requirenents of a prior notice in
order to give it precedence over a legally valid transfer of
property. The rights of the appellants chargeholders could
only be exercised, on facts found, subject to the priority
obt ai ned by the respondent nortagagee's rights. This clear
result of the law, as contained in Section 100 of the Act,
cannot be defeated by invoking either the terns of or the
principles wunderlying Section 48 of the Act read with the
first part only of Section 100 of the Act. If the
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respondent sinple nortgage Oswal could not have clained the
benefit of the proviso to Section 100. the first part of
Section 100, read with Section 48 of the Act. <could have
cone to the aid of the applicants. But. on the view adopted
by me, this line of reasoning does not help the unfortunate
char gehol ders at all

258

Lastly, |learned Counsel for the appellants suggested that
the nortgages made subsequent to the charge by a decree in
favour of the Modtes were struck by the doctrine of Lis
Pendens. The Bonbay High Court had repelled this contention
on two grounds : firstly, the properties which wer e
subsequently charged wi th the paynment of the debts to the
Motes were not the subject matter of suit No. 741 of 1938;
and secondly, there was no Darkhast or execution application
pending at the tine when the sinple nortgages in favour of
the plaintiff respondent Oswal were created in 1949. 1 agree
with these reasons for holding that the doctrine of Lis
Pendens had no application on the facts of the case before
us.

The result is that, finding nyself in agreenent wth the
views expressed and the conclusions reached by the Bonbay
H gh Court, | woulddismss these appeals. But, in the
ci rcunmst ances of thi's case, the parties nmust bear their own
costs.

V.P. S

Appeal s di sni ssed
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