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This case reflects the bizarre offshoot of unholy
canpus politicisation culmnating in the premature end of
Jasbir Singh a student  who reached final ~ year in M A
(Economics). The venue of the nmurderous onslaught as the
preci nct of Nar Hari Hostel attached to Kurukshetra
university in Haryana and the tinme was |unch recess on 23-
10-1986. Jasbir Singh was stabbed to death while his fell ow
student Sumer singh received grievous hurt. Twel ve persons
i ncluding some student |eaders of the rival wi ng were sent
up for trial before the Designated Court of Kurukshetra as
the charge i ncluded Section 6 of the Terrorist and
Di sruptive Activities(Prevention) Act, 1987 (for short "the
TADA') But all of themwere acquitted by the trial Judge and
these appeal s have been filed under Section 19 of the TADA

The backdrop disquieting from the —angle of canpus
di scipline, was the college students’ union electionon the
lines of political party loyalties of the students. Hinat
(9th accused) was a candidate for presidentship of the
students union and he was opposed by Jasbir  Singh, being
head of the rival students wing owi ng allegianceto another
political party. Hi mat won the el ection, but its fallout was
the acrinonious tension which persisted for |ong between two
rival student wings in the canpus. Skirm shes erupted as a
daily occurrence between them and police had to - register
crimnal cases against offending students. On the previous
day of occurrence in this case the victorious group nmade al
efforts to get their budget proposals approved by the
general body but such efforts were thwarted by the stiff
resi stance offered by jasbir Singh and his followers. This
became the inmediate cause for the aggravated hostility
between the group led by Hmat and the rival group |ed by
Jasbi r singh

VWhat happened during the occurrence in this case,
according to the prosecution version, was this, At about
1,30 p.m Jashir Singh and Harpal Singh (PW3) who was
studying in the first senester of MA. (English)- and Randeep
Rana (who was the Secretary of the students Union to which
Jasbir Singh belonged were standing outside the canteen of
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Nar Hari hostel. Suddenly H mat (A-9) caught hold of Jasbir
Singh and then Satparkash (A-6) slapped a knife blow on the
left chest of Jasbir singh which was followed by Satbir
Singh (A-1) inflicting another knife blow on the left side
of his chest. \When Sumer Singh (PWG6) intervened, presumably
to rescue his colleague, he was prevented fromnearing the
victimby Jeevan Singh (A-8) and Sandhip Singh (A-10). But
right at a that tine Devinder Singh (A-5) gave a stab injury
on Sumer Singh on his front <costal wmargin. The other
assailants al so attacked the deceased with iron rods, clubs,
and hockey sticks etc.

Jasbir Singh breathed his |ast very soon. but Sumer
Singh did not die as he was operated upon energently at the
post Graduate Institute of  Medical Education, Chandigarh
whi ch saved his life.

The case was registered on the strength of the
statenment furnished by Harpal singh (PW3). Suner Singh, the
injured, was examned as PWG6 and no other eye w tness was
exam ned. 'The trial court pointed out certain anonalies in
the evidence of Harpal Singh and declined to believe that he
had wi t nessed the occurrence. Wat remai ned was the evidence
of Sumer Singh. Since he was one the injured in the
occurrence and was |oyal to the opposite students wi ng, the
trial judge found hi's evidence insufficient for establishing
the guilt against the accused. Accordingly, he acquitted al
t he accused.

whil e hearing the appeals, |earned counsel for the
accused reminded us of the oft" repeated caution that
acquittals should not lightly e disturbed in appeals. W
have bestowed our consideration on the facts. of these
appeal s keeping the aforesaid rule of caution

Post - nort em exam nati on conducted on the body of Jasbir
Singh revealed that out of 11 ante nortem-injuries found by
the doctor, one was a spindle shaped incised wound which
pi erced the sternumand cut the pericardium and perforated
the left atrium Besides that he had three other incised
injuries on the chest though none of them was /grievous
enough to cause his death. However, the injury which pierced
his heart woul d have ended his life.

The injury which the doctors found on Sumer Singh (PW
6) was an incised wound on the costal nmargin which
perforated his liver. Dr. Pradeep Kumar (PWD5) of the Post
Graduate Institute of  Medi cal Educat i on, Chandi gar h
performed a |aparotony and sutured the liver. PW5 said in
court that Sumer Singh would have died if the emergency
operation was not performed in tine.

It is therefore, fairly clear that both jasbir Singh
and Surmer Singh sustained serious stab injuries. Wen Suner
Singh was examined as a witness to the occurrence, he stuck
to the prosecution version set forth earlier. PW3 Harpal
Singh on whose statement the case was registered has al so
narrated the prosecution version with all vivid details.

There can be little doubt that PWG6 Sumer Singh had
wi tnessed the occurrence. But the drawback of his evidence
is that he belonged to the students w ng which was
admttedly rival to the accused students. Though that by
itself is not enough to tarnish his testinmony, it is a sound
rule in appreciation of evidence that if the testinony of
such a witness is to be used as the sole basis of conviction
it should be of such a calibre as to be regarded as wholly
reliable. The blem sh attached to PW6 as a parti san w tness
stands in the way of his evidence becom ng wholly reliable
and hence wi t hout adequat e reassurance from other
circunstances or materials it rmay not be safe to nake the
uncorroborated evidence of such a witness the sole basis for
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reversing the order of acquittal.

If the presence of Harpal Singh at the place of
occurrence can be believed as a certainty his evidence woul d
then become capable of corroborating the testinony of Suner
Si ngh. They, when put together, would for, a sturdy basis to
make the prosecution version worthy of acceptance. so a
scrutiny of the evidence of Harpal Singh is of <crucia
i nportance in this case.

Harpal Singh (PW3), at the tine he gave evidence, was
a law graduate, though he was only a student of
M A. (English) when the occurrence took place. He was a
resident of the hostel in the precincts of which the
i nci dent happened, as observed above. it is he who gave the
first information statenent to the police in which also he
claimed to have seen the occurrence and in which he narrated
the incident wth all details. He was one of those who
hel ped the injured persons to . reach the hospital at the
earliest point ~of tinme. Normally, these broad circunstances
woul d ensure -that he woul d ensure that he would certainly
have seen the occurrence.

But the trial court which declined to place reliance on
himnoted sone flaws in his testinony; One such flawis the
failure of the police to collect the clothes worn by Harpa
Singh which were sneared with blood during the rescue
operation. W are unable to appreciate the said approach. If
the clothes worn by /the injured or the victins were not
recovered by the investigating teamthat perhaps woul d have
provided a handle to the defence to attack the prosecution
case. But no investigating agency would normally take the
trouble to seize the <clothes worn by witnesses at the tine
they saw the occurrence nerely because their clothes too had
coll ected stains of blood during any post event activities.
At any rate the said omission on the part of the
investigating agency is not a flaw of that type to invite
the consequence of jettisoning his testinony.

Anot her reason which the trial judge highlighted
agai nst PW3 (Harpal Singh) was the delay in recording
first information statenent. According to the trial court,
as the occurrence happened at 1.30. p.m and as the Sub-
I nspector of police received intimation at 2.45 p.m and
that injured Sunmer Singh was admitted in the G vil Hospital,
Kurukshetra, the Sub-inspector should have rushed to the
hospital and recorded the statenent of Suner Singh. The fact
cannot be overloaded that Suner Singh who was admitted in
the Gvil Hospital in a very serious condition was
emergently shifted to the post-Gaduate institute of Medica
Educati on Chandi garh 3.50 p. mand that the sub-Inspector who
reached the «civil Hospital had to collect the statement of
Harpal Singh at 4.50 p.m For Suner Singh and his kith and
kin as also for the doctors, the Iife of Suner Singh was of
prime value and that every effort should be taken to save
it. The trial judge seenms to have taken a pedantic view in
this matter.

The trial court then harped upon the need for speedy
despatch of the FIR to the nmmgistrate. Since four hours’
time had elapsed as between naking the FIR and its reaching
the hands of the nmagistrate, the trial judge felt that the
FIR woul d have been conpletely cooked up and he observed
that Harpal Singh would not have seen the occurrence. The
sai d conclusion based on the above reasoning is apparently
fragite. Trial court should not have adopted a renown
approach regarding the delay in lodging the fir. Even if the
resi dence of the Chief Judicial Mgistrate was close by, the
fact that the FIR was lodged with himw thin four hours is
not ignorable. No doubt the ideal situationis that FIRIs
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| odged with utnost speed and despatch but if the ideal is
not adhered to in any case, the corollary is not castigation
of the evidence of the maker of the FIR |In the present set
up no police station can be expected to have only one case
to look into. A little delay in lodging the FIRw th the
magi strate should not be viewed froman unrealistic angle.

Anot her reason advanced by the trial court against
evi dence of Harpal Singh is that when he was interrogated by
the investigating Oficer subsequently, he gave nore details
regarding the occurrence. Firstly, the said supplenmentary
statenment recorded by the Investigating officer could only
have been wused to contradict the wtness in view of the
interdict contained in Section 162 of the Code of Crim nal
Procedure, Secondly, that  statenent cannot be wused for
conparing it wth the FIR That apart, if the Investigating
Oficer elicited nore details fromthe same person during
any subsequent interrogation how could his evidence become
suspect? It is not advisable to throw the evidence of the
i nfornmant ‘overboard nerely because the investigating Oficer
succeeded in eliciting further details or even fuller
detail s during subsequent .interrogation

We have noticed that the trial judge has onmitted to
refer to a very inmportant-item of evidence while dealing
with the testinmony of Harpal Singh. it is the evidence of
Surinder Singh (PW7) who was a research scholar in
Kurukshetra University. The substance -of what PW7 said in
court is this: when he was proceeding to Nar Hari hoste
during lunch recess, he saw Harpal Singh and Randeep Rana
hel ping the injured persons to get-into a rickshaw and then
PW 7 al so hel ped themto reach the hospital soon. On the way
to the hospital, Harpal Singh gave an account. of the
occurrence to PW7.

The cross examner did not challenge that part of the
evi dence of PW7 that Harpal Singh gave a narration of the
occurrence to PW7 on their way to the hospital. There is
thus reassurance regarding the fact that Harpal singh was a
witness to the occurrence. There(is absolutely no reason to
doubt the testinony of PW7 nor has the trial /court
castigated his testinony in any manner. PW7, therefore,
gives us the confidence to believe that Harpal Singh has
wi t nessed the occurrence.

If so, what Harpal singh (PW3) told the police in the
First information Statenent nust be the fresh account of the

true facts. if he has seen the occurrence, we see no reason
of himto substitute sone i nnocent persons as assail ants.
The position nowis this : The testinmony of" sumrer

singh stands fully corroborated by the other eye w tness pw
3 Harpal singh.

Learned counsel for the accused in this context argued
that non exam nation of Randeep Rana, who has seen the
occurrence, has seriously inpaired the core of the
prosecution case. No doubt, it would have been desirable if
Randeep Rana was al so exami ned by the prosecution in court
But his non exam nation in this case did not cause -any
ripple affecting the case.

A public Prosecutor nmay give up witnesses during tria
to avert proliferation of evidence which could save much
time of the court unless exam nation of such a w tness would
achieve some material use. Randeep Rana, if exam ned woul d
only have helped in duplication of the same category of
evi dence as the other tw eye wtnesses. The Public
prosecutor, therefore, cannot be blaned for adopting the
course of not examining him If the accused thought that
Randeep Rana’s evidence would help the defence, it was open
to the accused to exam ne himas a defence w tness.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

In Darya Singh & others vs. State of Punjab. Air 1965
sc 328, a Bench of three Judges (Gaj endragadkar, Wanchoo and
Dasgupta, jj) has observed that in nurder cases it is
primarily for the prosecutor to decide which wtness he
shoul d examine in order to unfold the prosecution story. "
If a large nunber of persons have w tnesses the incident it
woul d be open to prosecutor to nake a selection of those
wi tnesses, but the selection nust be made fairly and
honestly and not with a view to suppress inconvenient from
the witness box." The same view has been followed in a
nunber of cases [ vide Masalti vs. State of U P. AIR 1965 SC
202, by a Bench of four Judges (Gaj endragadkar, CJ, Wanchoo,
Dasgupta and Raghubar Dayal, JJ); Gurnmej Singh & others vs.
State Punjab, AIR 1992 SC 214, by a bench of three Judges;
Rai Saheb & others vs. State Of Haryana, 1994 SCC (Crl) 239;
Rajbir vs. State of ~Haryana, 1996 SCC (Crl.) 178 Grish
Yadav & others vs. state of MP. 1976 SCC(Crl.) 552; Ram
Sanjiwan Singh & others vs state of Bihar, 1996 SCC (Crl.)
701 Mal kan Singh & others vs state of U P 1995 SCC (Crl.)
893]

No doubt —~Randeep Rana would -have been a nateria
witness. But nerely because he was not examined by the
prosecution a crimnal court is no to lean to draw adverse
inference that if he was examned he would have given a
contrary version. The illustration (g) in section 114 of the
Evidence Act is only a permssible inference and not
necessary inference. Unless there are other circunstances
also to facilitate the drawi ng of an adverse inference, it
should not be a nmechanical process to draw the adverse
inference nerely on the strength of non-exam nation of a
witness even if it is a nmaterial witness. W do not see any
justification, in this case, in drawing such an  adverse
i nference due to non exanination of randeep Rana. [vide
state of Karnataka vs. Min Patel, 1996 SCC (CRL.) 632]

The aforesaid di scussion | eads to the follow ng
concl usi ons:

A-9 made a clarion call to( his conmpanions to attack
jasbir Singh and thereupon A-9 and A7 inflicted stab
injuries on the chest of the deceased. A-5 has inflicted
grievous hurt on the costal nmargin of Sunmer -Singh.”A-1 and
A-6 have acted conjointly wth the conmon intention to
mur der Jasbir singh

A-5 cannot be convicted of anything nore than causing
grievous hurt to PW6. The exhortation nmade by A-9 woul d,” no
doubt, amount to facilitation of the crime. but we think
that in the circunmstances it was probable that he woul d not
have intended causing nore harmthan grievous hurt to jasbir
Singh. In such a situation, we are not inclined to convict
A-9 of the of fence under Section 302 read with Section 34 of
the | PC but we unhesitatingly hold that he has conmitted
the of fence wunder Section 326 read wth Section'34 of the
| PC.

Before parting with the case, we feel strongly to add a
few nore words which are of contextual and topical
inmportance. It is a malady in our country that politica
parties allure young students through their student wi ngs.
They do so because it is an easy nethod for enlisting
support and participation of student population to their
political programres. Students, particularly in adol escent
age, are easily swayable by political parties w thout nuch
effort or cost as young and tender ninds are susceptible to
easy persuasiveness by party |eaders. But the disturbing
aspect is that nost of the political |leaders do not mnd
their student supporters devel oping hostility towards their
fell ow students belonging to rival political wngs. Wat
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happened in this case perhaps was only the tip of the
i ceberg as canpus rivalry has now deteriorated into a bane
of the Country. The print nedia is now replete with reports
of such cal am tous instances in the canpus atnosphere.

VWile at the top layer |leaders belonging to different
political parties dine together and socialise wth each
ot her without any personal acrinony as between thensel ves,
it is apity that they do not encourage that healthy
attitude to percolate down to the grass root |evel. Tender
m nd gets gal vanised on minor issues, frenzy flares up even
on trivialities, young children and adol escents unaware of
the disastrous consequences befalling their own future
i ndul ge in vandalism mayhem and killing spree against their
own fellow students.

W think that the tinme is nowripe for legislative
interference to salvage  the canpus free of politica
activities. W leave it~ to the nenbers of |egislatures and
| eaders of the country to ponder over this wth the
seriousness it deserves and to bring forth necessary
neasures to plugit.

We therefore, allowthese appeals and set aside the
order of acquittal as against A-1, A-5 A6 and A-9. W
convict A-1 and A-6 ~under Section 302 read with Section 34
of the |IPC and sentence each to inprisonment for l[ife. W
convict A-5 under Section 326 of the | PC and sentence himto
rigorous inprisonment’ for five years. W ‘also convict A-9
under Section 326 read wth Section” 34 of the |1PC and
sentence him to riigorous inprisonnent for five years. The
acquittal as for  the remai ni ng accused woul d stand
undi sturbed. Sessions judge is directed to take steps to put
the above convicted persons injail to undergo the sentence.




