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ACT:

Bonbay Town planning Act 1954 ,. s 54 read with
Rule 27 of Bonbay Town planning Rules 1955 Provision for
summary eviction of \ lands required for public purpose-
Absence of a corrective machi nery by the appeal or revision-
validity of.

HEADNOTE

The respondent-State issued notice u/s. 54 of the
Bonbay Town Planning Act 1954 (for short the Act) read with
Rule 27 of the Bonbay Town Planning Rules 1955 (for short
the Rules) to the appellants to hand over possession of
their lands |lying within the linits of Borough Municipality
of Ahmedabad to the Municipal Corporation of Ahnmedabad as
the same had vested absolutely - in the Minicipal
Corporation free fromall encunbrance u/s 53 (a) of the Act
and were required for construction of roads and ot her public
purposes. The appellants challenged before the Hi gh Court
under Art. 226 the «constitutional validity of s. 54 of the
Act and Rule 27 of the Rules. The Hi gh Court disnissed the
wit petitions holding; (i) that the rights of = the |oca
authority (to own and obtain possession of such lands) wth

the corresponding liability of the occupants to -suffer
eviction therefrom did not exist under the general 11 |aw
prior to the making of the Final Scheme , that such rights

and liabilities were created for the first time by the Fina
Schene which is to be read as part of the Act and since the
Act while creating these newrights and liabilities provided
for a special and particular renmedy for enforcing them under
s. 54 the renmedy of sunmmary eviction nmust be held to be
an exclusive remedy and the liability to eviction arising
under s. 53 (a) or (b) cannot be enforced by the ordinary
renmedy of a suit; (ii) that s 54 conferred upon the |oca
authority a quasi-judicial power and not admnistrative
power and as such it was bound , in conformty with the
principles of natural justice , to give an opportunity of
hearing to the occupants before taking the threatened action
of summary eviction and therefore no question of section
being bad in | aw arose; and (iii) that since Rule 27 did not
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contai n any express exclusion of such hearing and since s.54
inmpliedly required the observance of principles of natura
justice on the part of the |local authority
615
whil e exercising the power of summary eviction , the said
requirenment nmust also be read in Rule 27 and so read the
Rul e could not be regarded as ultra vires the section

In appeals to this Court |, the appel |l ants cont ended
that even proceeding on the basis that s. 54 inpliedy
required a hearing to be given and consequently such a
requi renent coul d be read into Rule 27 which was
asubordi nate piece of legislation , there was no corrective
machi nery provided for by way of an appeal or revision to
any superior authority against an adverse order that nmay be
passed by the local authority acting under Rule 27 and in
the absence of any such corrective machinery the entire
provision nust beheld to be ~bad in |aw and therefore the
i mpugned notices served on the appellants shoul d be quashed.

Di sm'ssi ng the appeal s ,
N

HELD: (1) Mere absence of a corrective nmachi nery by way
of appeal or revision by itself would not nake the Power

unreasonabl e or arbitrary , much |ess would render the
provision invalid. ‘Regard will have to be had to severa
factors , such as/, on whomthe power is conferred whether
on a high official or a petty officer ,/ what is the nature

of the power-whether the exercise thereof depends upon the
subj ective satisfaction of the authority or body on whomit
is conferred or is it to be exercised objectively by

reference to some existing facts or tests , whether or not
it is a quasi-judicial —power requiring that authority or
body to observe principles of natural ~ justice and nmake a

speaking order etc.; the last mentioned factor particularly
ensures application of mind on the part-of the authority or
body only to pertinet or germane nmaterial on the record
excluding the extraneous and irrelevant and al so subjects
the order of the authority or  body to a judicial review
under the wit jurisdiction of the Court on grounds of

perversity , ext raneous influence , nmal af i des and ot her
blatant infirmties. Mreover all these facts will have to
be considered in the |light of the scheme of the enactnent

and the purpose intended to be achieved by the concerned
provision. If on an exanmnation of the schene of the
enactment as also the purpose of the concerned provision it
is found that the power to decide or do a particul arthing

is conferred on a very minor or petty officer , that the
exerci se thereof by him depends on hi s subj ecti ve
satisfaction , that he is expected to exercise the power
admnistratively without any obligation to make a speaking
order then of courtesy the absence of a corrective
machinery will render the provision conferring such-absol ute
and unfettered power invalid. But it 1is the cunulative
effect of all these factors that will render the provision

unreasonabl e or arbitrary and liable to be struck down.
[ 619F- H, 620A-D]

(2) In the instant case |, it is at the stage of
execution of a town planning schenme that the power of
summary evi ction of occupants who have ceased to be entitled
to occupy the plots in their occupation has been conferred
upon the Local Authority itself-a highly responsible body ,
and that the power is required to be exercised by it in
objective manner (it is to be found by reference to the
Final Schene and its interpretation whether the occupants
are occupying
616
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| ands which they are not entitled to occupy.) Further , as
already held by the H gh Court , the power conferred upon
the local Authority is a quasi-judicial power which inplies
that the sanme has to be exercised after observing the
principles of natural justice , and that too by passing a
speaki ng order which inplies giving of reasons and that
ensures the application of mind to only germane or rel evant
material on the record eschewi ng extraneous and irrel evant ,
Mor eover any order of summary eviction based on any
extraneous , non- germane irrelevant or nualafide
consi derations would be subject to the wit jurisdiction of
Court. [625E - H, 622A]
C. R H Ready noney Ltd. case in AIR 1956 Bonbay

304 , Chandrakant Krishnarao’s case , in [1952] 3 SCR 108
, Lala Hari Chand Sarda’s  case , [ 1967] 1 SCR 1012 and
Excel Wear’'s case in [1979] 1 SCR 1009 , referred to

Organo Chemni cal | ndustries & Another v- Union India
and Others , relied upon

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos
2084 2089 (N) of 1972 a
From /'t he Judgnent dated 24.12.1971 of the High
court of Qujarat in Special Civil Applications Nos. 650/71 ,
652-654/71 , 81/71 and 64/71
Soli J. Sorabiee , Kamal Mehta , Aditya Narayan and
Ms. A K Vernma for the Appellants
M N. Phadke and R N. Poddar for the Respondents.
S.T. Desai and H. S.Parihar for Respondent Nos. 2 & 3.
The Judgrment of the Court was delivered by
TULZAPURKAR J. There is no substance in these
appeal s preferred by the appellants against a comon
judgrment rendered in a batch of wit petitions by the High
Court on 24th Decenber 1971 wherein the H gh Court has
upheld the constitutional validity of s. 54 of the Bonbay
Town Pl anning Act 1954 (for short the Act) and Rule 27 of
t he Bombay Town Pl anning Rul es 1955 (for short the Rules).
By a notification dated 21st July , 1965 the State
CGovernment of Q@ujarat sanctioned the final Town Planning
Schene in respect

617

of certain areas |lying within the limts of  Borough
Muni ci pality of Ahnmedabad and directed that the said Fina
Schene shall come into force on 1st Septenber , 1965. The

lands in the possession of the appellants were allotted or
reserved for construction of roads and ot her public purposes

in that Schene and therefore , being |ands required by the
Muni ci pal Corporation they vested absolutely in Minicipa
Corporation (local authority) free from all encunbrances

under s. 53 (a) of the Act. Thereafter by notices issued
under s.54 read with Rule 27 the Municipal Corporation
call ed upon the appellants to hand over possession of the
lands in their - occupation , which , since such vesting
they were not entitled to occupy; in other words , t he
procedure or the remedy for summary eviction of the
appel l ants was resorted to by the Minicipal Corporation

By wit petitions filed under s. 226 of t he

Constitution the appellants challenged the validity of these
noti ces on two grounds:

(a) that s 54 confers absolute discretion upon the
local authority to adopt for eviction t he
occupants of such lands either the normal renedy
of a civil suit or the drastic remedy of sumary
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eviction under it without any guide-lines being
prescribed or indicated for the exercise of such
di scretion and therefore the section was violative
of Art. 14 inasmuch as the local authority could

pick "and choose at its sweet wll some of such
occupants for subjecting themto the nore drastic
remedy;

(b) that s. 54 which provides for summary eviction by
service of notice contenplated thereunder was
opposed to principles of natural justice inasnuch
as no opportunity was contenplated to be afforded
to the occupants of such lands to show cause
agai nst the proposed eviction and as such was bad
inlaw, and in any event even if s. 54 was , on
proper construction held to include the affording
of such opportunity Rule 27 was wultra vines the
said section i nasmuch as it laid down the
procedure which did not conformto principles of
natural justice.

The High Court has negatived both the grounds of

chal | enge. As

618

regards ground (a) , relyi ng upon the decision in Wl ver-
hanpt on New Water Wbrks case reported in ( 1859) 6 B. (N. S.)
336 and observations of Wlles J. therein (appearing at page
356 of the Report) the High Court took the viewthat the
rights of the local authority (to own and obtain possession
of such lands) with the corresponding liability of the
occupants to suffer-eviction therefrom did not exist under
the law prior to the naking of the Final Schene ,  that such
rights and liabilities were created for ~the first time by
the Final Scheme which is to be read as part of the Act and
since the Act creating these new rights and liabilities
provided for a special and particular renmedy for enforcing
themunder s. 51 the remedy of summary eviction nust be held
to be an exclusive renmedy and the liability to eviction
arising under s. 53 (a) or (h) ‘cannot be enforced by the
ordinary remedy of a suit; in other words , the renedy of
sunmmary eviction wunder s. 54 having been held to ‘'be an
exclusive renedy the entire ground of chal |l enge di sappeared.
As regards ground (b) the Hi gh Court took the view that s.
54 conferred upon the |local authority a quasi-judicial power
and not admnistrative power and as such it was bound
conformity with the principles of natural justice ,” to give
an opportunity of hearing to the occupants before taking the
threatened action of summary eviction and therefore no
guestion of section being bad in | aw arose; as regards Rule
27 the H gh Court held that since the said Rule did not
contain any express exclusion of such hearing and since s.
54 impliedly required the observance of principles of
natural justice on the part of the local authority while
exercising the power of summary eviction |, the said
requi rement must also be read in Rule 27 and so read the
Rul e could not be regarded as ultra vires the section. The
Hi gh Court also proceeded to indicate in what ways such
hearing could be afforded by the Ilocal authority while
acting under the said Rule. This is how the H gh Court
upheld the constitutional validity of s. 54 of the Act and
Rul e 27 of the Rules.

Counsel for the appellants fairly conceded the validity
of the H gh Court’s view on the first ground of challenge to
s. 54. It was only in regard to the second ground of
chal l enge that he pressed one nore aspect before us on the
basi s of which he contended that s. 54 read with Rule 27 may
have to be struck down. He urged that even proceeding on the
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basis that s. 54 inpliedly required a hearing to be given
and consequently such a requirenent could be read into Rule
27 whi ch was a subordi nate piece of legislation , there was
no

619

corrective machinery provided for by way of an appeal or
revision to any superior authority against an adverse order
that may be passed by the local authority acting under Rule
27 and in the absence of any such corrective nmachinery the
entire provision nust be held to be bad in | aw and therefore
the inpugned notices served on the appellants should be
guashed. In support of this contention counsel relied upon
three or four decisions in CR H Ready noney Ltd. case(l)
Chandrakant Krishnarao’s  case , (2) Lala Hari Chand Sarda’s
case(3) and Excel Wear’'s case(4) where a view has been taken
that in the absence of a provision for corrective machinery

by way of appeal ~or revision the provision conferring a
power to decide or do a particular thing may have to be
regarded as unreasonable and ~or un-guided , wun-controlled

and arbitrary and hence violative of Article 14 of the
Constitution. It is not possible to accept the contention

It cannot be disputed that the absence of a provision
for a corrective machinery by way of appeal or revision to a
superior authority to rectify an adverse order passed by an
authority or body’ on  whom the power 1is conferred may
indicate that the power so conferred is ‘unreasonable or
arbitrary but it is obvious that providing such corrective
machinery is only one of the several ways in which the power
could be checked or controlledand its absence will be one
of the factors to be considered along with several others
before coming to the conclusion that the power so conferred
i s unreasonable or arbitrary; in other words mnmere absence of
a corrective machinery by way of appeal ~or revision by
itself would not nmake the power unreasonable or arbitrary ,
much | ess would render the provision invalid. Regard wl|l

have to be had to several factors , such as , on whomthe
power is conferred-whether on a’high official or a petty
of ficer , what is the nature of the power-whether the

exerci se thereof depends upon the subjective satisfaction of
the authority or body on whomit is conferred or is. it to be
exerci sed objectively by reference to some existing facts or
tests , whether or not it is a quasi-judicial power
requiring that authority or body to observe principles of
natural justice and make a

(1) AI.R 1956 Bom 304

(2) [1962] 3.S.C.R 108

(3) [1967] 1.S.C. R 1012

(4) [1979] 1.S.C. R 1009

620

speaking order etc; the last nentioned factor particularly
ensures application of mind on the part of the authority or
body only to pertinent or gernane material on the record
excluding the extraneous and irrelevant and al so subjects
the order of the authority or body to a judicial review
under the wit jurisdiction of the Court on grounds  of

perversity, ext raneous influence , mal af i des and ot her
blatant infirnmties Mdreover all these factors will have to
be considered in the |light of the schene of the enactnent

and the purpose intended to be achieved by the concerned
provision. If on an examinations of the schene of the
enactment as also the purpose of the concerned provision it
is found that the power to decide or do a particular thing
is conferred on a very minor or petty officer , that the
exerci se thereof by him depends on hi s subj ecti ve
sati sfaction , that he is expected to exercise the power
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admnistratively without any obligation to make a speaking
order then of course the absence of a corrective
machinery will render the provision conferring such absolute
and unfettered power invalid. But it 1is the cunulative
effect of all these factors that will render the provision
unreasonable or arbitrary and liable to be struck down. In
three of the decisions referred to by counsel where the
concerned provision was struck down the cunul ative effect of
several factors that were present in each was taken into
consideration by the Court , while in CR H Readynoney’s
case the provision was held to be valid

In this behalf we m ght usefully refer to a decision of
this Court in Ogano chem cal Industries Another V. Union of
India and Qhers.(1) In this case s. 14B of the Enmpl oyees
Provident Fund and M scel |l aneous Provisions Act 1952 whi ch
conferred power upon the Central Provident Fund Conm ssi oner
to levy and recover punitive damages from a defaulting
enpl oyer was challenged on the ground that within the limt
of 100% of the defaulted amount it conferred naked and
ungui ded ‘power on the Commi ssioner to inpose any quantum of
danages as  he fancied that no reasons were required to be
given by himfor such-inposition and that no appellate or
revisional review was prescribed against any adverse order
that may be nmade by him and as such the section was
violative of Art. 14 of the Constitution. Negativing the
contention this Court’ took the
(1) [9801] 1 S.C R 61.

621
view that the power under the -section had been conferred
upon one of the highest officials of the Government , that

the power to inpose damages on a party after hearing himwas
a quasi-judicial one that observance of requirenents of
natural justice was inplicit in such jurisdiction that one
desi deratum t hereof was spelling out of the reasons for the
order to be made , that giving of reasons ensured rationa
action on the part of the Oficer because reasons inplied
rel evant reasons necessitating the application of nmind on
the part of the Oficer only to pertinent and gernmane
material on record and that once reasons were-set out the
order readily exposed itself to the wit jurisdiction of the
Court so that perversity , illiteracy ext raneous
i nfl uence , mal afi des and other blatant infirmties got
caught and corrected. Under such circunstances this Court
held that the needs of the factual situation and the |ega
mlieu were such that the absence of appellate reviewin no
way militated against the justice and reasonabl eness of the
provision and that the argunent of arbitrariness on this
score was untenabl e.

In the instant case on an exam nation of the Scheme of
the Act as also the purpose sought to be achieved by 's. 54

it will appear clear that the topic of naking.-of town
pl anni ng schemes is dealt wth in ss. 21 to 53 while s. 54
(and sone of the follow ng sections |ike 55 and 71 .to 78)

deal with the aspect of the execution of town planning
schenes and it is at the stage of execution of a town
pl anning schene that the power of summary eviction of
occupants who have ceased to be entitled to occupy the plots
in their occupation has been conferred upon the Loca
Authority itself-a highly responsible body , and that the
power is required to be exercised by it in objective nmanner
(it is to be found by reference to the Final Schene and its
interpretati on whether the occupants are occupying |ands
which they are not entitled to occupy , ). Further we are in
agreement with the Hi gh Court that the power conferred upon
the Local Authority is a quasi-judicial power which inplies
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that the sane has to be exercised after observing the
principles of natural justice |, that is to say |, t he

decision that the occupants are not entitled to occupy the
plots in their occupation has to be arrived at after hearing
such occupants and that too by passing a speaking order
which inplies giving of reasons and that ensures the
application of mnd to only germane or relevant material on
the record

622
eschewi ng extraneous and irrelevant. Mreover any order of
summary eviction based on any extraneous , non-germane

irrelevant or nulafide considerations would be subject to
the wit jurisdiction of Court. Having regard to these
aspects , nore absence of corrective nmachinery by way of
appeal or review woul d not in our view render the provision
i nvalid.

In the result the “appeals are dismssed with no order
as to costs.
M L. A

Appeal s di sm ssed
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