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PETI TI ONER
STATE OF MAHARASHTRA

Vs.

RESPONDENT:
TAPAS D. NEOGY

DATE OF JUDGVENT: 16/ 09/ 1999

BENCH
G B. Pattanai k, N. S. Hedge

JUDGVENT:

PATTANAI K;-J.
Leave granted.

This appeal 'by special |leave is directed against the
judgrment and order dated 9.4.97 of the Bonbay Hi gh Court in
Crimnal Application No. 826 of 1996. The said crinmina
application along wth four other crimnal wit petitions
i nvol ving the same question of |aw were deci ded together and
di sposed of by the common judgnent which is being inmpugned
in this appeal. The short question that arose before the
High Court is whether a Police Oficer, investigating into
an offence can issue prohibitory order in respect of the
bank account of the accused in exercise of power | under
Section 102 of the Crimnal Procedure Code?

So far as Crl. Application No. 826 of /1996 is
concerned, the short facts are that one Tapas D. Neogy was an
Architect & Town Planner in the Departnment of Town Planning
of the Union Territory of Daman and Diu. The CBI, ACB,
Munbai registered three First Informati on Reports against
the said Tapas Neogy and three others for —offences under
Sections 120-B, 467, 468, 471 and 420 | PC and Section 13(2)
read wth Section 13(1)(d) of the Prevention of Corruption
Act, 1988. It was all eged that the accused conmitted the
of fence while on duty and while he was posted as Architect
and Town Pl anner under Government of Danman. . The original
pl an of Daman was prepared by the Departnment of Architecture
and Planning and was approved by the Town and Country
Pl anni ng Board. In the approved plan, various zones' were
earmarked for industries, roads, defence, agriculture etc.
It was further alleged that out of total area of land, 7.25%
was earmarked for industries and 41.21%for agriculture and

open space. The zoni ng coul d be changed by the Town —and
Country Pl anni ng Board. The procedure to alter the
agricultural land into non-agricultural |and was that the
| and owner s who wish to change their | and to
non-agri cul tural use were required to apply to the
Coll ector, who was the conpetent authority to grant such
per m ssi on. Such applications were then forwarded to Town
Pl anning Department for the purpose of clearance. It was

further alleged that Tapas Neogy and accused Narayan Di vakar
entered into a conspiracy by which D vakar caused a forged
map of Danman to be prepared, thereby increasing industria
zone. On the basis of the same forged nmap, accused Tapas
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Neogy issued false certificates indicating that the |and
fell wthin the industrial zone. On account of such act,

the land prices shoot up fromRs.100/- to Rs.110/- per
square nmeter to Rs.800/- to Rs.1,600/- per sq. neter, and
in the process, accused D vakar and accused Tapas Neogy
caused pecuniary advantage to be gained by the | and owners.
Pursuant to the First Informati on Report, the prem ses of
Tapas Neogy at Danman were searched on 12th of October, 1993
and several incrimnating documents were seized. On the
same day, the premises of the nother of accused Tapas Neogy
at Calcutta was also searched and certain docunents were
sei zed. The locker in Indian Bank at Calcutta, jointly held
by Tapas Neogy’'s nother and his brother was also searched
and was seal ed and another |ocker held by the nother and
sister of Tapas was searched and was also sealed. The
Investigating O ficer issued instructions to Mnagers of
different banks not to allowthe accounts to be operated
upon. The not her of Tapas then filed an application before
the Additional Chief Metropolitan Magistrate, 37th Court,
Espl ande,  Mumbai , under Section 457 of the C.P.C. to allow
her to operate the bank account and for return of the
docunents and articles seized, clainmng that they bel onged
to her. The Magistrate by his Order dated 13th of Cctober,
1995, granted the relief in respect of the Ilocker in
qguestion but refused to all ow the nother of said Tapas Neogy
to operate the bank account. The Magistrate was of the view
that he had no ' inherent power and, therefore, has no
jurisdiction to allow to grant the relief sought wunder
Section 457 of the Criminal Procedure Code. Agai nst the
said order of the |earned Magistrate, the matter was carried
to the Bonbay H gh Court. The Hi gh Court in the  inpugned
judgrment analysed the provisions of Section 102 of the
Crimnal Procedure Code and after noticing several judgnments
of different Hi gh Courts, cane to the conclusion that the
bank account of an accused or any relation of the  accused
cannot be held to be ‘property’ within the neaning of
Section 102 of the Code of Crimnal Procedure and,
therefore, the Investigating Oficer has no powers either to
seize the said bank account or to issue any -prohibitory
order, prohibiting the operation of the bank account. In
comng to this conclusion, the | earned Single Judge followed
the Division Bench decision of the Bonbay H gh Court  in
Ll oyds Bank’s case and sone ot her decisions of sone other
Hi gh Courts, taking the simlar Vi ew. The State  of
Maharashtra in this appeal assails the correctness of the
view taken by the |learned Single Judge of the Bonbay Hi gh
Court.

At the outset, it nmay be stated that there is no
decision of this Court on the point in issue. VWen M.
Shukla, the |earned Senior Counsel, appearing for the
appel l ant began his submi ssions, M. Mari ar put ham the

| earned counsel for the respondent pointed out that pursuant
to the imnpugned judgnent of the Bombay Hi gh Court, the bank
accounts in question have been allowed to be operated upon
and, therefore, the question of |aw raised does not survive
for consideration. But since the High Courts in the country
have taken divergent views on the interpretation of Section
102 of the Code of Crimnal Procedure and since there is no
decision of this Court on the question, we indicated that
notwi thstanding the fact that the order has been allowed to
be operated upon, it will be appropriate for this Court to
entertain and decide the question. The lawrelating to the
prevention of corruption and natters connected therewith
were being dealt with by the Prevention of Corruption Act,
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1947, which was anended in the year 1964 based on the
recomrendati ons of the Santhanam Conmittee. |In the Crimna
Law Anmendnent Odinance, 1944, there are provisions to
enabl e attachnment of ill-gotten wealth obtained through
corrupt neans, including fromtransferees of such wealth.

To make the existing anti corruption |aws nore effective by
wi dening their coverage and by strengthening the provisions,
the Parlianent enacted the Prevention of Corruption Act,
1988, which received the assent of the President of India on
Septenber the 9th, 1988. Under the Act, the definition of
the expression "public servant" stood w dened and penalty
for offences under Sections 161 to 165A of the Indian Pena
Code was enhanced. Under Section 13 of the Act, a public
servant who conmits crimnal msconduct, is liable to be

puni shed wth inprisonnent for a termwhich shall be not
| ess than one year but which may extend to seven years and
shall also be liable tofine. -Wthout providing the anmunt

of fine which could be inposed under sub-section (2) of
Section 13 the legislature have indicated the matters to be
taken into consideration for fixing the fine under Section
16 of the Act-and it categorically provides that for fixing
the ampunt of fine under sub-section (2) of Section 13 or
Section 14, the Court shall take into consideration the
amount or the val ue of the property which the accused person
has obtained by commtting the offence. 'Under Section 18 of
the Act, power has been conferred on the Police Officer to
i nspect any bankers’ book and to take or cause to be taken
certified copies of the relevant entries therefrom and the
bank concerned shall be bound to assist the police officer
in the exercise of his powersunder Section 18. Under
Section 22 of the Act, the provisions of the Code of
Cri m nal Procedure have been nmade -~ applicable to any
proceeding in relation to an offence punishabl e under the
Act . We have analysed the aforesaid  provision of the
Prevention of Corruption Act, 1988 as in our view the object
engrafted in the different provisions of the Prevention of
Corruption Act, 1988 has to betaken into account while
interpreting the provisions contained in Section 102 of the
Code of Crimnal Procedure. It may be stated that though
the Prevention of Corruption Act has been enacted to dea

with the ‘public servants’ who receive gratification other
than legal remuneration in respect of an official act  and
who by corrupt or illegal nmeans or by abusing his position
obtains for hinself or for any other person any pecuniary
advantage or valuable thing, or such public servant who is
found to be in possession or has at any tine during the
period of his office been in possession of  property for
which he cannot satisfactorily account, of pecuni ary
resources or property disproportionate to his known sources
of inconme, yet there is no specific provisionin the Act
itself as to how or in what manner the said property can be
dealt with by the Investigating Oficer even if he cones to
the conclusion that the assets in the possession of the
‘public servant’ is directly linked with the comm ssion - of
the offence. It is therefore, only by applying the
provi sions of Section 102 of the Crimnal Procedure Code if
the said provision is held to be conferring power of seizing
and/ or prohi biting operation of bank account, the
Investigating O ficer can pass orders of seizing the bank
account or issue prohibitory order to the banks not to all ow
the account hol der to operate the account.

Conming now to the provisions of Section 102 of the
Code of Crimnal Procedure, the said provisions are
extracted herein bel ow in extenso:
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"Sec. 102. Power of Police Oficer to seize certain
property. - (1) Any police officer nay seize any property

which rmay be alleged or suspected to have been stolen, or
whi ch may be found under circumstances which create
suspicion of the comm ssion of any offence. (2)Such police
officer, if subordinate to the officer in charge of a police
station shall forthwith report the seizure to that officer
[(3) Every Police Oficer acting under sub-sec.(1) shal
forthwith report the seizure to the Mgistrate having
jurisdiction and where the property seized is such that it
cannot be conveniently transported to the Court, he may give
custody thereof to any  person on his executing a bond
undertaking to produce the property before the Court as and
when required and to give effect to the further orders of
the Court as to the disposal of the sanme.]"

A plain reading of sub-section(l) of Section 102
i ndi cates that the Police Oficer has the power to seize any
property " which may be found under  circunstances creating
suspi ci on-of the conmm ssion of any offence. The |legislature
havi ng wused the expression "any property" and "any offence"
have nade the applicability of the provisions wi de enough to
cover offences created  under any Act. But the two pre-
conditions for applicability of Section 102(1) are that it
nmust be ‘property’ / and secondly, in respect of the said
property there nmust have suspicion of comm ssion of any
of f ence. In this ‘view of the matter the two further
guestions that arise for consideration are whether the bank
account of an accused or of hisrelation can be said to be
‘property’ within the meani ng of sub-section(l) of Section
102 of the C.P.C. and secondly, whether circunstances
exist, creating suspicion of conmi ssion of any offence in
relation to the same. Different High Courts in the country
have taken divergent views in this regard. |In the case of
MVs. Swar an Sabharwal vs. Comm ssioner of Police, reported
in 1988 Crimnal Law Journal (Vol. ( 94) 241, a Division Bench
of Delhi H gh Court exami ned the question whether bank
account can be held to be ‘property’ within the nmeaning of
Section 102 of the O.P.C. 1In the said case, proceeds
realised by sale of official secrets were deposited by the
accused in his wife's account. The Court in that case cane
to hold that it is not quite sure whether nonies deposited
in a bank account can be seized by nmeans of a prohibitory
order under the provisions of Section 102 but even assum ng
that a bank account is a ‘property’ wthin the meaning of
Section 102 of the Code of Criminal Procedure, the further
consi derati on nmust be satisfied namely the property has been
found under circunstances which create the suspicion of the
comm ssion of an offence. But in that case it is not the
di scovery of the property that has created suspicion of
conmi ssion of an offence but on the other hand the discovery
of the bank account is a sequel to the discovery of
conmi ssion of offence inasmuch as the police suspected that
sone of the proceeds realised by the sale of the officia
secrets have been passed on to the bank account of the wife
of the accused. Therefore, the Court was of the opinion
that the provisions of Section 102 cannot be invoked. In
the case of Ms. Purbanchal Road Service, Gauhati vs. The
State, reported in 1991Cri m nal Law Journal (Vol.97) 2798, a
| earned Single Judge of the Gauhati H gh Court exam ned the
provi sions of Section 102 of the Crimnal Procedure Code and
the wvalidity of an order by a Police Oficer, prohibiting
t he bank from paying amobunt to the accused from his account.
The |earned Judge came to the conclusion that word ‘seize
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used in Section 102 Cr.P.C. neans actual taking possession
in pursuance of a |legal process and, therefore, in exercise
of the said power, a bank cannot be prohibited not to pay
any anmount out of the account of the accused to the accused
nor can the accused be prohibited from taking away any
property from the |ocker, as such an order would not be a
‘seizure’ wthin the neaning of Section 102 of the Crim nal
Procedure Code. The | earned Single Judge agreed with the
view taken by Allahabad H gh Court in the case of Textile
Traders Syndicate Ltd., Bul andshahr vs. The State of U. P.
AlR 1960 All ahabad 405 (Vol.47). 1In the Allahabad Case on
whi ch Gauhati Hi gh Court relied upon (AIR 1960 All ahabad
405), what was decided by the Court is, once npbney passes on
from the accused to sonme other person or to the bank, nobney
itself becones unidentifiable and, therefore, there cannot
be any question of  seizure of the sane by the Police
Oficer.

In 'the case of Ms Ml nad Construction Co., Shinbpga
and Os. vs. State of Karnataka and Ors., 1994 Crimna
Law Journal (Vol.100) 645, a | earned Single Judge of
Karnataka Hi gh Court exam ned the provisions of Section 102
of the Crimnal Procedure Code and relying upon the Gauhati
High Court’s decision, referred to supra, came to hold that
the ‘seizure’ in/ Section 102 would nean taking actua
physi cal possession of the property and such a prohibitory
order to the banker of the accused not to operate the
account is not contenpl ated under the Code and consequently,
the police has no power to issue such order. ~ Thus the High
Courts of Karnataka, Allahabad, Gauhati and Del hi have taken
the view that the provisions of Section 102 of the Crin nal
Procedure Code cannot be invoked by the Police Oificer in
course of investigation to issue any prohibitory order to
the banker or the accused from operating the bank account.

In P.K Parmar and ors. vs. Union of India and
anr., 1992 Crimnal Law Journal 2499 (Vol.98), a |earned
Single Judge of Delhi H gh Court considered the ‘power of
police officer under Section 102 of the Crimnal” Procedure
Code, in connection wth the fraudulent acquisition of
properties and opening of fictitious bank accounts and
wi t hdrawal of huge amounts as subsidy from Covernment by
produci ng bogus docunents by the accused. The |earned Judge
took note of the earlier decision of Delhi H gh Court in M.
Swaran Sabharwal vs. Conmi ssioner of Police, 1988 Crim na
Law Journal 240 (Vol.94), and anal ysed the provisions of
Section 102 of the Crim nal Procedure Code and the facts of
the case were as wunder. It was revealed that during
i nvestigation the prosecution cane to know that w thout
actual ly manuf acturing phosphate and fertilizers, the
accused withdrew as nmuch as Rs.3.39 crores as subsidy from
the Govt. of India by producing bogus docunments. The Court
ultimately came to the conclusion that the recovery of
assets in the bank links prima facie with the comm ssion of
various offences wth which they have been charged by the
cBl and, therefore, the police officer could i ssue
directions to various banks/financial institutions freezing
the accounts of the accused. The learned Judge in the
aforesaid case has really considered the amount of noney
which the accused is alleged to have swi ndled by producing
bogus docunents which pronpted himto hold that the power
under Section 102 Cr.P.C. can be exercised.

In Bharath Overseas Bank vs. M nu Publication, 1988
Madras Law Wekly (Crl.) 106, a |learned Single Judge of the
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Madras High Court considered the sane question and cane to
the conclusion that the expression ‘property’ would include
the noney in the bank account of the accused and there
cannot be any fetter on the powers of the police officer in
issuing prohibitory orders fromoperating the bank account
of the accused when the police officer reaches the
conclusion that the anpbunt in the bank is the outcone of
conmi ssion of offence by the accused. The Court considered
the fact as to howin nodern days, commssion of white
collar crimes and bank frauds are very much on the increase
and banking facilities have been extended to the renptest
rural areas and, therefore the expression ‘property’ may not
be interpreted in a nmanner so as to exclude the noney in a
bank which in turn would have the effect of placing |ega
hurdles, in the process of \investigation into the crines.
According to the learned Judge, such literal interpretation
of the expression *property’ could not have been the intent
of the framers of the Crimnal Procedure Code. In paragraph
11 of the said judgnent, the learned Judge referred to the
obj ect " behind investing the police with powers of seizure.
It will be appropriate to extract the sane in extenso:

"I't would now be useful to refer to the object behind
investing the police with powers of seizure. Seizure and
production in court ~of any property,  including those
regardi ng which an offence appears to have been conmmitted or
whi ch appears to have been used forthe comm ssion of any
of fence or any other property will have a two-fold effect.
Production of the above property nmay be necessary as
evidence of the conmssion of the crine. Seizure may also
have to be necessary, in order to preserve the property, for
the purpose of enabling the Court, to pass suitable orders
under S.452 of the Crinminal Procedure Code at the conclusion
of the trial. This order would include destruction of the
property, confiscation of the property or delivery of the
property to any person claimng to be entitled to possession
t heret o. It cannot be contended that the concept of
restitution of property to the victimof a crine, i's totally
alien to the Criminal Procedure Code. No doubt, the primary
object of prosecution is puni tive: However, Crinina
Procedure Code, does contain several provisions, which seek
to re-inburse or conpensate victinms of crine, or bring about

restoration of property or its restitution. As S. 452,
Crl.P.C. itself indicates, one of the nodes of disposing of
property at the conclusion of the trial, is ordering their
return to the person entitled to possession thereto. Even

interim custody of property under Ss.451 and 457, Crl.P.C
recognises the rights of the person entitled to. the
possession of the properties. An innocent purchaser’ for
value is sought to be re-inbursed by S. 453, Cl.P.C
Restoration of i movabl e property under certain
circunstances, is dealt with under S.456, Crl.P.C Even,
nonetary conpensation to victins of crime or any bona  fide
purchaser of property, is provided for under S.357, Crl.P.C
Wherein when a Court while convicting the accused inposes
fine, the whole or any part of the fine, if recovered, my
be ordered to paid as conpensation to any person, for any
lose or injury, caused by the offence or to any bona fide
purchaser of any property, after the property is restored to
the possession of the person entitled thereto. This two
fold object of investing the police with the powers of
sei zure, have to be borne in nmnd, while setting this |ega
i ssues. "

This Judgment of the learned Single Judge of the
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Madras High Court was followed in a later decision in the
case of Bharat Overseas Bank Ltd. VS. Ms. Prema
Ramal i ngam 1991 Madras Law Weekl y(Crimnal) 353, wherein
the learned Judge agreeing with Padmini Jesudurai, J in
Bharat Overseas Bank’s case cane to hold that nobney in bank
account is ‘property’ within the meaning of Section 102 of
the Crimnal Procedure Code, which could be seized by
prohibiting order. In the aforesaid case, the |earned Judge
has also noticed the fact that the Judgnent of Padnini

Jesudurai, J, in 1988 LWOCrl.)106, was upheld by the
Di vi sion Bench subsequently. In the case of Dr. CQurcharan
Singh vs. The State of Punj ab, 1978(80) Punjab Law
Reporter, 514, a Division Bench of the Punjab & Haryana Hi gh
Court differing wth the view taken by the Allahabad Hi gh
Court in AR 1960 All ahabad 405, came to hold that the bank
account would be ‘property’” and as such woul d be capabl e of
being seized wunder Section 102 of the Code of Crimna

Pr ocedure. Havi ng consi dered the divergent views taken by
different . High Courts with regard to the power of seizure
under Section 102 of the Code of Criminal Procedure, and
wht her the bank account can be held to be ‘property’ within
the neaning of said Section 102(1), we see no justification
to give any narrow interpretation to the provisions of the
Crimnal Procedure Code.. It is well known that corruption
in public offices has becone so ranpant that it has becone
difficult to cope up with the same. Then again the tine
consunmed by the Courts in concluding the trials is another
factor which should be borne in mind in interpreting the
provi sions of Section 102 of the Crim nal Procedure Code and
the wunderlying object engrafted therein, inasmuch as if
there can be no order of seizure of the bank account of the
accused then the entire noney deposited in a bank which is
ultimaitely held in the trial to be the outcome of the
illegal gratification, could be wi thdrawn by the accused and
the Courts would be powerless to get the said noney which
has any direct link with the commission of the  offence
conmtted by the accused as a public officer. We  are,
therefore, persuaded to take the view that the bank account
of the accused or any of his relation is ‘property’ ‘within
the neaning of Section 102 of the Crinminal Procedure Code
and a police officer in course of investigation can seize or
prohibit the operation of the said account if such assets

have direct 1links with the comm ssion of the offence for
which the police officer is investigating into. The
contrary view expressed by Karnataka, Gauhati and Al lahabad
Hi gh Courts, does not represent the correct law. It may
also be seen that under the Prevention of Corruption Act,
1988, in the matter of inposition of fine under sub-section
(2) of Section 13, the legislatures have provided that ' the
Courts in fixing the amunt of fine shall take into

consi deration the anbunt or the value of the property, which
the accused person has obtained by conmitting the offence or
where the conviction is for an offence referred to in cl ause
(e) of sub- section(l) of Section 13, the pecuniary
resources or property for which the accused person is unable
to account satisfactorily. The interpretation given by us
in respect of the power of seizure under Section 102 of the
Crimnal Procedure Code is in accordance with the intention
of the legislature engrafted in Section 16 of the Prevention
of Corruption Act referred to above. In the aforesaid
prem ses, we have no hesitation to cone to the conclusion
that the Hi gh Court of Bonmbay commtted error in holding
that the police officer could not have seized the bank
account or could not have issued any direction to the bank
of ficer, prohibiting the account of the accused from being
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operated upon. Though we have laid down the law, but so far
as the present case is concerned, the order inpugned has
already been given effect to and the accused has been

operating upon his account, and so, we do not interfere with
t he sane.




