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DR ARIJI T PASAYAT, J
1. Leave granted.

2. Chal l enge in this appeal is to the order passed by the
Di vi sion Bench of the Allahabad H gh Court passed on a
petition under Article 226 of the Constitution of India, 1950
(for short ' The Constitution’):

3.

The appel l ant was married to respondent No.1l on 12.11.2005.

Al'l egi ng that she was being harassed for non-fulfilment of the
demand of dowy, a conplaint was filed at Thana, Jawan

Police Station, District Aligarh. On the basis of appellant’s
conplaint Crinme No.277 of 2006 was registered for alleged

conmi ssi on of offences puni shabl e under Sections 498A, 323,

504 and 506 of the Indian penal Code, 1860 (for short ' The

| PC) and Sections 3/4 of the Dowy Prohibition Act, 1961 (for
short ' The Dowy Act’). Respondent Nos.1 to 6 filed a wit
petition for quashing the F.I1.R and for stay of arrest pending
the disposal of the wit petition. The wit petition was filed on
1.11.2006. By the inpugned order dated 7.11.2006 the Hi gh

Court declined to accept the prayer for stay of arrest of the
respondents but neverthel ess passed the follow ng order

"Considering the facts and circunstances of
the case, in the event the petitioners put in
their appearance or are produced before the
courts bel ow and nake application for their

rel ease on bail in case crime No. 277 of 2006
under Sections 498-A, 323, 504 and 506

|.P.C., Police Station Jawan, District Aligarh
the sanme shall be heard and di sposed of

expedi tiously in accordance with |aw and in
case of petitioner Nos.1 to 5, if the |earned
Magi strate does not find fit case to rel ease
them on bail, they shall be rel eased on
personal bond of Rs.30,000/- each and they
shall remain on the sane personal bonds till
the final disposal of their bail application, if
any, by the Court of Sessions and that too
within a week thereafter."
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4, Learned counsel for the appellant submtted that
virtually there has been exerci se of power under Section 438 of
the Crininal Procedure Code, 1973 (in short 'The C.P.C."). It
is pointed out that in the State of U P., Section 438 C.P.C
has no applicati on.

5. The | earned counsel for respondent Nos.7 to 9 subnmitted
that the direction given by the High Court is clearly contrary to
the decision of this Court in Adri Dharan Das Vs. State of

West Bengal (2005 (4) SCC 303).

6. There is no appearance on behal f of respondent Nos.1l to
6 in spite of service of notice

7. As rightly contended by the | earned counsel for the
appel l ant, presently Section 438 Cr.P.C. has no application to
the State of U P. Even otherw se, as noted in Adri Dharan
Das’s case (supra), after surrender of accused and rejection of
his bail ‘application, the protection of the nature granted by
the Hi gh Court cannot be given. In this context paragraphs 7,
8, 9 10, 11, 12 and 13 of Adri Dharan Das’'s case (supra) are
rel evant. They read as fol |l ows:

"7. The facility which Section 438 of the Code
gives is generally referred to as ’'anticipatory
bail’. This expression which was used by the
Law Conmmission in its 41st Report is neither
used in the section nor in its marginal note.

But the expression 'anticipatory bail’ is a
conveni ent node of indicationthat it is
possible to apply for bail in anticipation of

arrest. Any order of bail can be effective only
fromthe tinme of arrest of the accused.
VWharton’ s Law Lexi con explains 'bail’ as 'to set
at liberty a person arrested or inprisoned, on
security being taken for his appearance.’ Thus
bail is basically release fromrestraint, nore
particularly the custody of Police. The

di stinction between an ordi nary order of bai

and an order under Section 438 of the Code is
that whereas the former is granted after arrest,
and therefore nmeans rel ease from custody of

the Police, the latter is granted in anticipation
of arrest and is therefore effective at the very
nonment of arrest.(See: Cur Baksh Singh v.

State of Punjab 1980(2) SCC 565). Section

46(1) of the Code, which deals with how
arrests are to be made, provides that in

nmaki ng an arrest the Police officer or other
person naking the sane "shall actually touch

or confine the body of the person to be
arrested, unless there be a subnmission to the
custody by word or action". The order under
Section 438 of the Code is intended to confer
conditional inmmunity fromthe touch as

envi saged by Section 46(1) of the Code or any
confinenent. The apex Court in Bal achand

Jain v. State of Madhya Pradesh (AR 1977 SC
366) has descri bed the expression 'anticipatory
bail’ as msnonmer. It is well-known that bail is
ordinary mani festation of arrest, that the

Court thinks first to make an order is that in
the event of arrest a person shall be rel eased
on bail. Mnifestly there is no question of
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rel ease on bail unless the accused is arrested,
and therefore, it is only on an arrest being

ef fected the order becones operative. The

power exercisable under Section 438 is

somewhat extraordinary in character and it is
only in exceptional cases where it appears that
the person nay be falsely inplicated or where
there are reasonabl e grounds for hol di ng that

a person accused of an offence is not likely to
ot herwi se nmisuse his liberty then power is to
be exercised under Section 438. The power
bei ng of inportant nature it is entrusted only
to the higher echelons of judicial foruns, i.e.
the Court of Session or the High Court. It is
the power exercisable in case of an anticipated
accusation of non-bailabl e offence. The object
whi ch i s sought to be achieved by Section 438
of the Code is that the noment a person is
arrested, 'if he has already obtai ned an order
fromthe Court of Session or H gh Court, he
shal | be rel eased i medi ately on bail w thout
being sent to jail

8. Sections 438 and 439 operate in different
fields. Section 439 of the Code reads as
fol |l ows:
"439. (1) A H gh Court or Court of Session
may direct -
(a) that any person accused of an of fence
and in custody be released on bail, and if
the offence is of the nature specified in
sub-section (3) of Section 437, nmay
i npose any condition which it considers
necessary for the purposes nentioned in
that sub-section;
(b) that any condition inposed by the
Magi st rate when rel easi ng any person on
bail be set aside or nodified."
(underlined for enphasis)

9. It is clear froma bare readi ng of the
provisions that for nmaking an application in
terns of Section 439 of the Code a person has
to be in custody. Section 438 of the Code deal s
with "Direction for grant of bail to person
apprehendi ng arrest".

10. I n Sal auddi n Abdul samad Shai kh v.
State of Maharashtra (AR 1996 SC 1042) it
was observed as foll ows:

"Anticipatory bail is granted in
anticipation of arrest in non-bail able
cases, but that does not nean that the
regul ar court, which is to try the of fender
is sought to be bypassed and that is the
reason why the High Court very rightly
fixed the outer date for the continuance

of the bail and on the date of its expiry
directed the petitioner to nove the

regul ar court for bail. That is the correct
procedure to foll ow because it nust be
real i sed that when the Court of Sessions

or the H gh Court is granting anticipatory
bail, it is granted at a stage when the

i nvestigation is inconplete and, therefore,
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it is not inforned about the nature of
evi dence against the alleged offender. It
is, therefore, necessary that such
anticipatory bail orders should be of a
l[imted duration only and ordinarily on
the expiry of that duration or extended
duration the court granting anticipatory
bail should leave it to the regular court to
deal with the matter on an appreciation
of evidence placed before it after the
i nvestigati on has nade progress or the
charge-sheet is submtted"

(Enphasi s suppl i ed)

11. In KL. Verma v. State and Anr. (1996 (7)
SCALE 20) this Court observed as foll ows:

"This Court further observed that
anticipatory bail is granted in

antici pation of arrest in non-bail abl e
cases, but that does not nmean that the
regul ar court, which is to try the offender
is sought to be bypassed. It was,
therefore, pointed out that it was
necessary that such anticipatory bai
orders should be of a limted duration
only and ordinarily on the expiry of that
duration or extended duration the court
granting anticipatory bail should leave it
to the regular court to deal with the
matter on an appreciation of evidence

pl aced before it after the investigation has
nmade progress or the charge-sheet is
submitted. By this, what the Court
desired to convey was that an order of
anticipatory bail does not enure till the
end of trial but it must be of lLimted
duration as the regular court cannot be
bypassed. The linmited duration nust be
det erm ned having regard to the facts of
the case and the need to give the accused
sufficient time to nove the regul ar court
for bail and to give the regular court
sufficient time to deternine the bai
application. In other words, till the bai
application is disposed of one way or the
other the court may allow the accused to
remain on anticipatory bail. To put it
differently, anticipatory bail may be
granted for a duration which may extend
to the date on which the bail application
i s disposed of or even a few days
thereafter to enable the accused persons
to nove the higher court, if they so
desire. "

(Enphasi s suppl i ed)

12. In Nirmal Jeet Kaur v. State of MP. and
Anot her (2004 (7) SCC 558) and Sunita Devi v.
State of Bihar and Anr. Crimnal Appea

arising out of SLP (Crl.) No. 4601 of 2003

di sposed of on 6.12.2004 certain grey areas in
the case of K. L. Verma’'s case (supra) were

noti ced. The sane related to the observation
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"or even a few days thereafter to enable the
accused persons to nove the Higher Court, if
they so desire". It was held that the

requi renment of Section 439 of the Code is not
wi ped out by the above observations. Section
439 cones into operation only when a person
is "in custody". In K L. Verma's case (supra)
reference was nmade to Sal auddi n’s case
(supra). In the said case there was no such

i ndi cation as given in K L. Verna's case
(supra), that a few days can be granted to the
accused to nove the higher Court if they so
desire. The statutory requirenment of Section
439 of the Code cannot be said to have been
rendered totally inoperative by the said
observati on.

13. I'n view of the clear |anguage of Section
439 and in view of the decision of this Court in
Ni ranjan 'Singh and Anr. v. Prabhakar Raj aram
Kharote and Ors. (AIR 1980 SC 785), there

cannot be any doubt that unless a person is in
custody, an application for bail under Section
439 of the Code woul'd not be maintai nable.

The question when a person can be said to be

in custody within the neaning of Section 439

of the Code cane up for considerati onbefore
this Court in the aforesaid decision.”

8. It is, however, subnmitted by the | earned counsel for the
State that pursuant to the direction given by the H gh Court,
the respondents had noved for bail and have been granted

bail by the | earned Sessions Judge concerned.

9. In view of the aforesaid situation, we decline to interfere
in the appeal; but have considered it necessary to indicate the
correct paraneters so that the m stake conmitted by the Hi gh

Court is not repeated.

10. The appeal is disposed of, subject to the aforesaid
observati ons.




