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This appeal is dirtected agai nst the order dated 11.8.2004 of the
Nati onal Consuner Di sputes Redressal Conmi ssion (' Nationa
Conmi ssion’ for short) affirm ng the order dated 14.6.2004 passed by the
Andhra Pradesh State Consuner Disputes Redressal Conmission (’'State
Commi ssion’ for short).

2. The appellant is a 'conmon carrier’ as defined in the Carriers Act,
1865 (' Act’ for short). The respondent entrusted a consignnment (an
Hydraulic Cylinder) neasuring 2700 kg, covered by sale invoice dated
30.4.1996 to the Appellant for transportation from Patancheru to Bharuch
the consi gnee being "self." The Appel |l ant i ssued Consignment Note/Lorry
Recei pt dated 10.5.1996 to the Respondent in that behal f, wherein the

decl ared val ue of the consignment was shown as Rs.583440/=. As Ms

Prakash Industries Ltd., Bharuch, ‘the custormer for whomthe consi gnnent

was i ntended was not in a position.to clear the consignnent, the Respondent,
by letter dated 8.11.1996 instructed appellant’s Patancheru Branch to re-
book the consignnent from Bharuch to Patancheru. For this purpose, the
respondent encl osed the original (consignee’s copy) of thelorry receipt as
also its invoice dated 30.4.1996, with the letter dated 8.11.1996. The
respondent assured that they will clear all dues including up and down
freight charges at appellant’s Patancheru office. In view of it, the appellant’s
Pat ancheru Branch instructed its Baruach Branch by letter dated 14.11.1996
to rebook the consignnent and endorsed a copy of the said communi cation

to the Respondent. The appellant sent a letter dated 22.11.1996 instructing
the respondent to send the consignee copy with all frei ght and denurrage
charges by a Denand Draft to the Bharuch office to enabl e the Bharuch
office to re-book the consignnment to Patancheru. The Respondent

approached the appellant’s Patancheru office several tinmes and explai ned
that it had already furnished the consignee copy and that it had al so assured
that paynment will be nade at Patancheru, and therefore, the consignnment
shoul d be re-booked. Finally the Appellant’s Patancheru office informed
Respondent that the consignnment was re-booked vide LR No. 21401 dated
22.1.1997 from Bharuch to Patancheru. As there was no information about

the arrival of goods at Patancheru, inspite of constant foll ow up, the
respondent sent letters dated 8.8.1998, 13.10.1998, 7.11.1998 and 8.12.1998
to the appellant, calling upon it to |ocate the consignnent and deliver it,
making it clear that if the consignment was not delivered, it will claim
Rs. 5, 83,440/ - being the cost of the consignnment. Respondent al so stated that
it will not pay any charges for the consignment. The appellant sent a reply
dated 15.12.1998 stating that "the matter is under process to |ocate the
goods" and requested the respondent to "bear" with it for some nore tinme to
enable it to revert back with reference to the status of the matter. This was
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followed by letter dated 21.6.1999 wherein the appellant assured the
respondent that "the nmatter is under inquiry" and that the status of the
consi gnnent will be confirmed within a short while. By another letter dated
3.7.1999, the appellant informed that "the process of locating the goods is
goi ng on" and requested the respondent to furnish another copy of the

i nvoi ce as al so the sketch of the machi ne. The respondent’s Senior Oficer,
Marketing, (Sri Sriramanurthy) visited the appellant’s office and furnished
them Even thereafter, the consignnent was not delivered. Therefore, after
serving a notice dated 27.10.2000, through counsel, denanding paynent, the
respondent filed a conplaint before the District Forumon 5.7.2001, alleging
that the non-delivery of consignnent amounted to deficiency of service and
therefore, the appellant was |liable to pay Rs.5, 83,440, being the cost of
consignnent with interest at the rate of 24% per annum from 8. 11. 1996 as
danmages for deficiency of service. Subsequently, as the District Forumdid
not have pecuniary jurisdiction, return of the conplaint was obtained and re-
presented before the State Conmi ssion on 17.8.2001.

3. The appel'l ant did not dispute the factual position alleged by the
Respondent’. It resisted the claimon the followi ng three grounds :

(i) The respondent did not issue-a notice under Section 10 of the Act,
about the loss of the consignment, within six nonths of the tine when the
loss first cane to its knowl edge. Therefore, the conplaint was barred under
Section 10 of the Act.

(ii) The cause of /action arose on 8.11.1996 when the respondent

i nstructed the appellant to re-book the consignnent and on 22.1.1997, when
t he consi gnment was re-booked. The conplaint, filed beyond two years from
that date, was barred by limtation under section 24A of Consumer
Protection Act, 1986 (' CA Act’ for short).

(iii) The respondent did not pay the freight charges and that therefore,
there was no 'consideration’ for the contract for 'service' . Therefore, the
appel l ant was not liable to pay any anount, either towards |oss of the
consi gnnent or as danages, on the ground of deficiency of service.

4, The State Commi ssion, allowed the conplaint by order- dated
14.6.2004. It held that the failure of appellant to deliver the consignnent
amounted to deficiency of service. The State Comm ssion al so held that
havi ng | ost the consignnment and failed to deliver the sane, the Appellant
could not put forth non-paynent of freight, as a ground to avoid liability.
The State Comm ssion noted that the only question that arose for its

consi deration on the contentions urged was whet her there was deficiency of
service or not. The State Conmission did not go into the other two questions
relating to limtation and want of notice under section 10 apparently as the
said contentions were not specifically urged at the tinme of argunents. The
State Commi ssion directed the appellant to pay the value of the

consi gnnent, (Rs.5,83,440/-) less the freight charges, with interest at the rate
of 9% per annum fromthe date of booking, and costs of Rs.2000/-.

5. The appeal filed by the appellant agai nst the order dated 14.6.2004 of
the State Comm ssion, was dism ssed by the National Conm ssion by a brief
order dated 11.8.2004. It found no substance in the appeal, as hiring (for
transportation of the goods) was covered by CP Act, and the appellant as
carrier, did not deliver the consignnent. In this appeal against the order of
the National Comm ssion, the appellant reiterated its contentions and al so
made a grievance that the State Conmi ssion and National Conmm ssion had

failed to consider its contentions relating to nmaintainability and limtation,
inspite of those contentions being specifically raised. On the contentions
urged, the following three points arise for our consideration in this appea

(i) Whet her the conpl aint was barred by the provisions of Section 10
of the Carriers Act, 18657
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(ii) Whet her the conplaint was barred by limtation under Section 24A
of the Consumer Protection Act, 19867

(iii) Whet her there was no contract for service, as the respondent had
refused to pay the freight charges?

Re : Point No. (i)

6. Section 10 of the Act provides that no suit (or conplaint) could be
instituted agai nst a conmmon carrier for the | oss of goods, unless a notice in
witing, of the |oss, had been given to the carrier before the institution, but
within six nonths of the time when the plaintiff (or conplainant) cane to
know about the | oss. The appellant contends that the respondent can be said
to have becone aware of the loss of the consignment on 8.8.1988 (when it
demanded delivery), but issued the |legal notice demandi ng the val ue of

consi gnnment only on 27.10.2000 long after the expiry of six nmonths from

the date of know edge. It further contended that even the notice dated
27.10.2000 did not purport to be one under Section 10 of the Carriers Act.
Rel i ance is placed on the decisions of this Court in Arvind MIIls Ltd. v.
Associ at ed Roadways [2004 (11) SCC 545] to contend that the conplaint is
barred wi thout a notice under section 10 of the Act.

7. Section 10 /of the Act requiring notice, is extracted bel ow

"10. Notice of loss or injury to be given within six nonths.\027No suit
shal |l be instituted agai nst a conmmon carrier for the loss of, or injury to,
goods (including containers, pallets or simlar article of transport used to
consol i date goods) entrusted to himfor carriage, unless notice in witing

of the loss or injury has been given to himbefore the institution of the suit
and within six nonths of the time when the loss or injury first came to the
know edge of the plaintiff."

Section 10 requires a notice in the manner set out therein, for initiation of a
proceedi ngs agai nst a conmon carrier for |oss of goods or injury to goods
entrusted for carriage. The notice need not say specifically that it is issued
under section 10 of Carriage Act, (1865. It is sufficient if the notice fulfils the
requi renent of section 10, that is to informthe carrier about the |oss or
injury to the goods. Such notice under Section 10 will certainly be required
where the common carrier delivers the goods in a damaged condition, or

where the common carrier |oses the goods entrusted for carriage and inforns
about such loss to the consignor/consignee/owner. The object of the section

is to put the carrier on notice about the claimin respect of the |oss or damage
to the consignnment so that it can nake good the | oss occasi oned. But where

there is no loss or injury to the goods, but the common carrier wongly or
illegally refuses to deliver goods and the person entitled to delivery initiates
action for non-delivery, obviously section 10 will not apply. Simlarly,

where the common carrier informs the person entitled to delivery

(consi gnor/ consi gnee/ owner) that the consignment is being traced and

process of tracing it is still going on and requests himto wait for the

consi gnnent to be traced and delivered, but does not subsequently inform

hi m ei t her about the [ oss of the consignment, or about its inability to trace

and deliver the consignnent, the claimby the consignor/consignee, wll not
be for loss or injury to goods but for non-delivery of goods. The requirenent
relating to notice within six months in section 10 will not apply to a claim

based on such non-delivery. In fact section 10 does not use the word ’'non-
delivery' of goods, but uses the words 'loss of, or injury to, goods' . A case
of "non-delivery’ will beconme a case of 'loss’ of consignnent, only when the
conmon carrier inforns the consignor/consignee about the | oss of the

consi gnnent .

8. In Arvind MIls (supra) relied on by the Appellant, this Court held that
the word "suit" used in Section 10 will include a conplaint under the

Consuner Protection Act, 1986 and that in the absence of a notice under

Section 10 of the Carriers Act, a conplaint against a comon carrier for
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conpensation for |oss suffered by the conpl ai nant cannot be entert ai ned.
But that decision did not relate a claimregarding non-delivery of the
consi gnnent, where the carrier failed to informthat the goods have been
| ost. The said decision does not, therefore, help the Appellant.

9. In this case, the appellant-carrier did not informthe respondent that
the goods were |lost. The respondent was constantly in touch with the
appel | ant and denmandi ng delivery. By letters dated 15.12.1998, 21.6.1999

and 3.7.1999, the appellant repeatedly inforned the respondent that it was in
the process of locating the goods, sought tinme to report about the status and
requested the Respondent to wait. Even when the respondent issued a notice
through counsel on 27.10.2000 (served on 30.10.2000) denandi ng the cost

of the consignnment, the appellant did not say that the consignnment was | ost.
In such circunstances, it is not possible to attribute know edge of 'loss’ to
the person instituting the action for non-delivery. Therefore, there was no
need to issue a notice under section 10, and non-issue of a notice under
Section 10, did not invalidate the claimor the conplaint.

Re : Point (ii)

10. I'n_the objection filed before the State Conmi ssion, the Appellant
contended that the cause of action arose on 8.11.1996 and having regard to
the limtation of twoyears prescribed under the CP Act, the conplaint filed
on 5.7.2001, was tinme-barred. However, in the special |eave petition, the
Appel | ant contended that the cause of action arose on 8.8.1998 and
therefore, the clai mought to have been filed on or before 8.8.2000.

11. Section 24A of the Consumer Protection Act, 1986 provides that

neither the District Forumnor the State Conm ssion nor the Nationa

Comm ssion shall admt a conplaint unless it-is filed within two years from
the date on which the cause of action has arisen. The term "cause of action"
is of wide inmport and has different neanings in different contexts, that is
when used in the context of territorial jurisdiction or limtation or the accrua
of right to sue. It refers to all circunstances or bundle of facts which if
proved or admtted entitles the plaintiff (conmplainant) to the relief prayed
for. In the context of limtation with reference to a contract for carriage of
goods, the date of cause of action may refer to the date on which the goods
are entrusted, date of issue of consignnment note, the date stipulated for
delivery, the date of delivery, the date of refusal to deliver, the date of
intimation of carrier’s request to wait for delivery as the goods are being
traced, the date of intimation of |oss of goods, or the date of

acknow edgenent of liability.

12. In this case, the consignnent was entrusted to the appellant on
10.5.1996. On 8.11.1996, the respondent instructed the appellant to re-book

the consignnent. On 8.8.1998, 13.10.1998, 7.11.1998 and 8.12.1998, the
respondent demanded delivery. By letters dated 15.12.1998, 21.6.1999 and
3.7.1999, the appellant assured the respondent that it was in the process of

| ocating the goods and requested the respondent to wait and assured that it

will informabout the status. Thereafter the appellant did not informthe
status. The conplaint has been filed within two years fromthe date of

receipt of the said letter dated 3.7.1999 and is in tine. In fact in view of the
request of the appellant to the respondent to wait till the consignnent was
traced, the limtation for an action would not start to run until there was a
conmuni cation fromthe appellant either informng about the | oss or

expressing its inability to deliver or refusal to deliver, or until the respondent
nakes a denmand for delivery or paynent of value of the consignnment after

waiting for a reasonable period and there is non-conpliance. Therefore, the
conplaint is not barred under section 24A of CP Act.

Re : Point No. (iii)

13. In Patel Roadways Ltd. v. Birla Yamaha Ltd. [2000 (4) SCC 91], this
Court held that |oss of goods or injury to goods or non-delivery of goods,
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entrusted to a common carrier for carriage, would anbunt to a deficiency of
service and, therefore, a conplaint under the Consuner Protection Act, 1986
woul d be mmi ntai nabl e. When a person entrusts a goods to a conmmon carrier

for transportation and the carrier accepts the same, there is a contract for
"service", within the neaning of CP Act. Therefore, when the goods are not
delivered, there is a deficiency of service. It is no doubt true that ’service
for purposes of CP Act does not include rendering of service free of charge.
Where the contract for transportation is for a consideration (freight charge),
the nmere fact that such consideration is not paid, would not nmake the service
"free of charge’. There is difference between contract without consideration
and contract for consideration, which is not paid. If there is non-paynent of
the freight lawfully due, the carrier may sue for the charges, or wthhold the
consi gnnent and call upon the owner/consignor/consignee to pay the freight
charges and take delivery, or on failure to pay the freight charges, even sel
the goods with due notice to recover its dues, where such right is available.
But where the common carrier has msplaced or |ost the goods and,

therefore, not in a position to deliver the goods, it obviously cannot denand
the freight charges, nor contend that non-paynent of freight charges
exonerates it fromliability for the loss or non-delivery. Wen the carrier

i nforns thhat the consignnment is not traced and is under the process of being
traced, obviously the owner/consignor/consi gnee cannot be expected to pay

the freight charges. In the circunstances, the third point is also answered
agai nst the appel |l ant.

Concl usi on :

14. The State Comm ssion ought to have awarded the entire cost of the
consignnent. It conmitted an error in-deducting the freight charges fromthe
amount payabl e to the respondent. There was no' liability to pay the freight
charges where the consignnment islost or where there is non-delivery. Be that
as it may. As there was no appeal by the Respondent on this issue, there is
no question of increasing the anount awarded.

15. As all the three contentions arerejected, and as we find no infirmty in
the order of the State Comm ssion, as affirmed by the National Comi ssion
the appeal is dismssed with costs of Rs.5000/- payable to the Respondent.




