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Dhar madhi kari J.

The Hi-gh Court of Allahabad i'n Second Appeal before it by
i mpugned judgment dated 30.9.1997, concurring with the two courts
bel ow, has dismissed the suit of the plaintiff/appellant seeking
speci fic performance of Agreenent of Repurchase of property in
di spute on the ground that under the terns of the agreenent dated
4.2.1971, the right of repurchase was personal in favour of the
original contracting parties (defendant nos. 2 to 4) and the said right
was not assignable or transferable in favour of the plaintiff.

The only | egal question involved is whether the terns of the
agreement of repurchase dated 4.2.1971 contain any inplied
prohi bition on the original contracting parties (particularly defendants
2to 4) fromtransferring or assigning their rights in favour of third
party?

The rel evant facts for deciding the above | egal question are as
under : -

Def endants 2 to 4 were Bhunidars of the lands in di'spute

situate at village Nala, District Mizaffarnagar in the State of Utar
Pradesh. On 4.2.1971, the owners executed registered sale-deed in
favour of defendant No.1 (contesting respondent no.1 herein) for a
consi derati on of Rs.4900/-. On the sane day defendant No.1 who

had purchased the property executed an agreenent for re-

conveyance of the said property in favour of defendant Nos. 2 to 4.

The rel evant ternms of the Agreenent of Repurchase dated 4.2.1971

on interpretation of which the parties are at variance, in its rel evant
parts (rendered into English) read as under

"Ex. 4 dated 4.2.1971
ORI G NAL ON STAWMP PAPER OF RS. 2. 25/ -

Wereas we, Daryao Singh son of Hardeva the first party and
Sur aj mal, Peetam and Babu sons of Rati ram the second party,
Jat, residents of Village Nal a Pargana Kandhal a, Tehsi
Budhana District Mizaffarnagar. The party No.2 has executed
a sal e deed today in favour of the party No.1l for a sum of
Rs. 4900/ - in respect of 2 Bigha 7 Biswas of the |land of
Khasra No. 95, bearing a rent of rs.6.25 annually situate in
Khata No. 331 of village Nala, Pargana Kandhal a, Tehsi
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Budhna, District Mizaffarnagar, about which it was agreed

between the parties that if the second party paid the entire
consi deration of the sale deed Rs.4900/- to the first party or to
the heirs of the first party within ten years fromtoday then

in that situation the first party will reconvey the aforesaid
| and by sal e-deed in favour of the second party w thout any
objection. |If for any reason the first party does not execute

a sale deed in favour of the second party, after five years
but within ten years fromthe date of sale deed dated 4.2.71
then the second party will have a right to deposit the entire
consi deration Rs.4900/- in the Cvil Court and get the sale
deed executed by the Court, the first party will have no
objection. The present agreenent will be binding upon the
parties and the heirs of the parties. Therefore, these few
conments by way of agreenent of reconveyance of sale within
ten years are being witten so that this docunent nay be used
when necessary. After the I[imtation of ten years the second
party will have no right at all to get rel eased the aforesaid and
fromparty No.1."

[Underlining by court to add enphasis]

Under the above ternms of the agreenment of repurchase

def endant Nos. 2 to 4 sold their rights to obtain reconveyance of sale
in favour of plaintiff (present appellant) by executing a docunent
dated 02.6.1977, on paynent of a sumof Rs.19,000/-. The said

docunent is also registered and its execution is not in dispute.

The court of Munsif Magistrate, Kairana, D stt. Mizafarnagar

di sm ssed the suit by holding that defendant Nos. 2 to 4 having

already transferred their rightsin the property in favour of defendant
No.1l, had no right left in the property to transfer the same in favour
of the plaintiff. |In the opinion of the trial court the docurment dated
2.6.1977 executed in favour of the plaintiff does not anount to

transfer of right of repurchase in favour of the plaintiff but it was a
transfer of interest in the property involved which was invalid as the
defendant nos. 2 to 4 had already transferred their interest and title
in the land to defendant no. 1.

At this stage, it may be nentioned that we have looked into the

ternms of the docunent dated 2.6.1977 and we find a clear stipulation
therein to indicate that whatever right of repurchase that existed in
favour of defendant Nos 2 to 4 has been transferred by themin
favour of defendant No.l1l. The reasoning of the trial court,
therefore, is that right of repurchase has not been assi gned or
transferred in the docunent dated 2.6.1977 is prima facie erroneous
and has not been supported by any of the parties before us in this
appeal

The first appellate court upheld dismissal of the suit by the tria
court not only on the ground that no right of repurchase had been
transferred in favour of the plaintiff but also on-additional ground
that the right of repurchase, if any, available to defendants 2 to 4
was a right personal to them and was not assignable or transferable.
The High Court by the inmpugned judgnent passed in Second Appea
re-exam ned the terns of the document in question dated 4.2.1971
(Ex.4) to arrive at a conclusion that the right of repurchase was
avai | abl e personally to the contracting parties defendant nos. 2 to 4
and to their heirs. It held that as under the terns of the said
docunent there is no clear stipulation permtting respondents 2 to 4
to transfer the right of purchase to anybody else, the said right was
not assignable. The relevant finding of the H gh Court reads thus:

"It is true that there is no negative clause that the
said right of repurchase cannot be transferred to a
stranger but the deed dated 4.2.1971 (Ex.4) is
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specific that it is binding upon the parties and their
heirs. The said clause does not permt respondents
2to 4 totransfer the right of repurchase to

anybody el se including the appellant."

We have heard the | earned counsel appearing on either side

and | ooked carefully and mnutely into the terns of the disputed
docunent conparing it with the vernacul ar copy. W have extracted
above the relevant recitals of the said document. As has been noted
by the High Court and the courts below, it contains no express

prohi bition on transfer or assignment of right by the origina
contracting parties to third party. The only question is whether such
prohi biti on agai nst assignnent or transfer can be read into the
docunent by inplication

I n our considered opinion, reading the docunment as a whol e

and particularly keepingin viewthe fact that a | ong period of ten
years was fixed for obtaining reconveyance, no inplied prohibition of
transfer or assignnent can be inferred in the docunent particularly in
vi ew of t'he cl ear provisions of Section 15(b) of the Specific Relief Act
1963 whi ch read as under

"15. Who may obtain specific performance \ 026 Except
as otherw se provided by this Chapter, the specific
performance of a contract may be obtai ned by-

(a) any party thereto;
(b) the representative in interest or the
principal, of any party thereto;

Provi ded that where the | earning, skill, solvency or

any personal quality of such party is a mteria

ingredient in the contract, or where the contract

provides that his interest shall not be

assigned, his representative in interest or his

principal shall not be entitled to specific

performance of the contract, unless such party has

al ready perfornmed his part of the contract, or the

performance thereof by his representative in

interest, or his principal, has been accepted by the

ot her party."

[ Enphasi s added]

As is to be seen fromthe provisions of Section 15(b) of the

Specific Relief Act, 1963, specific performance of the contract nay be
obtained by 'any party thereto’ or 'their representative in

interest’. This expression clearly includes the transferees and
assignees fromthe contracting party in whose favour the right exists.
Such right of seeking specific performance would, however, be not
available in terns of proviso below clause (b) where "the contract
provides that the 'interest shall not be assigned’

Clearly in this case under the ternms of the docunent dated

4.2.1971 Ex.4, there is no express prohibition agai nst ‘assi gnnent or
transfer of the right of repurchase by the original party in favour of
the third party. Learned counsel appearing for the contesting
respondent (defendant No.1) very strenuously urged that in the
recitals of the docunent at the appropriate place there is nention of
the parties and their heirs but there is no nention of the
transferees or assignees of the contracting parties. This om ssion

is a clear indication of inplied prohibition against transfer or

assi gnment of any right by the original contracting party.

W find it difficult to accept this proposition. True, it is that
there is no clear stipulation permitting assignnent or transfer of right
of the purchaser by original party in favour of the third party but both
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contracting parties would be presuned to have been alive to the | ega
provi sions contained in Section 15(b) of the Specific Relief Act. The
two docunents \026 one of sale and the other of repurchase \026 were
executed on the same day. As the sale and agreenment of repurchase

are contained in two separate docunments, although

cont enmpor aneously executed, the transaction cannot treated to be a
"nortgage’ as defined in Section 58(c) read with proviso thereunder

of the Transfer of Property Act but it seens to be a transaction akin
to a 'nortgage’ \026 if not 'nortgage proper’. Fromthe tenor and
contents of the two docunments contenporaneously executed, it

seens that the defendant nos. 2 to 4 to raise noney, sold the

property but with a right of repurchase on return of the noney. A

| ong period of ten years for obtaining re-conveyance was agreed

bet ween the original contracting parties to indicate the nature of
transaction to be one to satisfy the nonetary need of the transferer
Initial period of five years was stipulated for obtaining re-conveyance
mutual Iy, failing which after expiry of the period of five years, re-
conveyance coul d be obtained through court within an outer limt of
ten years fromthe original date of the execution of the docunent. It
seens unjust to construe the terns of the docunment to nean that

though the original transferers of the property are unable to raise
requi site noney within the initial period of five years and thereafter
continue to be incapable financially to approach court for seeking re-
conveyance, they woul d have no right to assign or transfer their right
on value to others. This would result in deprivation of the property
or conpetitive value altogether to the original owners.

In our considered opinion, in the absence of any words or

expressions in the docunents indicating prohibition on assignnent or
transfer of right of repurchase and in the face of clear provisions of
Section 15(b) of the Specific Relief Act, 1963, an inplied prohibition
cannot be read into the terms of the docunents. Merely because in

the docunents, there is nention of '"heirs’ of the contracting parties
but not their 'assignees’ or 'transferees’, the legal right of
assignment available to the benefit of original contracting party under
Section 15(b) of the Act cannot be denied to it.

We are fortified in our view by two direct decisions of this Court
rendered in somewhat similar circunstances with docunents

cont enpor aneously executed for sal e and repurchase with
conpar abl e stipulations. See T.M Bal akri shna Midaliar vs. M

Sat yanarayana Rao & Ors. [1993 (2) SCC 740] and Habiba

Khat oon vs. Ubai dul Hug [1997 (7) SCC 452].

In the case of Habi ba Khatoon(supra), taking stock of earlier
decisions of this Court, the Privy Council ~and ~the H'gh Court of
Bonbay, the law on the present contested i ssue was explained to
uphol d the right of repurchase of the original contracting party thus:-
"We may in this connection also usefully refer to a

decision of this Court in the case of T.M

Bal akri shna Mudaliar vs. M Satyanarayana

Rao & Ors. Considering the provisions of section

15(b) of the Specific Relief Act, 1963, a Bench of

two | earned Judges of this Court speaking through

Kasliwal, J., endorsed (in para 10 of the SCC) the

statenent of law flowing fromthe decision of

Sakal aguna Nayadu as wel |l as the decision of

Beaurmont, C.J., speaking for the Bonbay High

Court in the case of Vishweshwar Narsabhatta

Gaddada vs. Durgappa |rappa Bhatkar. The

statenment of |aw which got inprimtur of this

Court in para 9 of the Report runs as follows : (SCC

p. 745) .

The Privy Council in Sakal aguna Nayudu vs.
Chi nna Munnuswani nayakar has held that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

benefit of a contract of repurchase which did
not show that it was intended only for the
benefit of the parties contracting, could be
assi gned and such contract is enforceable.
Beaurmont, C.J. in Vishweshwar Narsabhatta
Gaddada vs. Durgappa |rappa Bhatkar held

that both under the common |aw as well as

under Section 23(b) of the Specific Relief Act,
1877, an option given to repurchase the
property sold would prina facie be assignable,
though it mght also be so worded as to show
that it was to be personal to the grantee and
not assignable. On the particular facts of that
case, it was held that the contract was
assignable. In Sinnakaruppa Gounder v.

M Kar uppuswam Gounder it was held (AR

p. 508, para 5)

"In our view, generally speaking, the benefits
of a contracat of repurchase nust be

assi gnable, unless the ternms of the contract
are such as to show that the right of
repurchase is personal to the vendor. 1In the
latter case it will ‘be for the person who

pl eads that the contract is not enforeable, to
show that the intentiion of the parties thereto
was that it was to be enforced only by the
persons nanmed therein and not by the

assi gnee.’ "

From the statenent of law as has been approved and foll owed

by this Court in two the decisions in Habi ba Khatoon and TM

Bal akri shna Mudal i ar (supra) unless the contents of \the docunent in
guestion and evidence in relation thereto are so clear to infer a
prohi bi ti on agai nst assi gnnent _or transfer, the right of repurchase
has to be held to be assignable or transferable and cannot be treated
as personal to the contracting parties.

On a very unsubstantial ground that the document i n question

makes a nention only of ’'parties’ and their ’'heirs’ ~and not 'assignees’
or 'transferees’, it cannot be held that the right of repurchase was not
assignable. |In our considered opinion, therefore, the courts bel ow
were in error in construing the docurment in question in a nanner to
infer an inplied prohibition agai nst assi gnment and transfer.

In this appeal, the respondent filed an application (not

nunber ed) dated 25.8.2001 seeking perm ssion to raise additiona
grounds and file additional documents. In the additional grounds, it is
urged on behalf of the contesting respondent that suit |and recorded
as Hol ding No. 306 area 0.8693 hectares, as a result of consolidation
proceedi ngs under the provisions of UP Consolidation of Hol dings

Act, 1953 [hereinafter referred to as 'the Act of 1953'] has been
converted into a new holding called ' Chuk’ conprising several /other
plots with area 0.7724 hectares. Learned counsel appearing for the
respondent in support of the additional grounds argues that the
property agreed to be sold as a result of consolidation proceedings
having lost its identity, the suit for specific performance of contract
for the original Holding No. 306, has been rendered infructuous.

Heavy reliance is placed on the decision of this Court in the case of
Piarey Lal vs. Hori Lal [1977 (2) SCR 915].

On the other side, |earned counsel appearing for the appellant
seriously disputed the fact that as a result of consolidation
proceedi ngs, identity of the suit [and had been | ost and specific
performance of agreenent of sale cannot be granted. It is contended
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that as a result of consolidation proceedings, 'there is nerely
substitution of one property for the other’ and the suit for

speci fic performance cannot be said to have been rendered

i nconpetent or infructuous. Reliance is placed on the decision of this
Court reported in Rajeshwar vs. Board of Revenue [1995

Al | ahabad Law Journal 144].

The additional grounds urged in this appeal as a result of

subsequent | egal devel opnents of consolidation of holdings under the
Act of 1953 raise issues both of fact and |aw. W consider it just and
proper to remand the case to the trial court for deciding these

addi tional issues arising on facts and | aw.

As a result of discussion aforesaid, this appeal partly succeeds

and is allowed. The concurrent findings of the courts below that the

ri ght of repurchase under the agreenment was personal to the origina
contracting party and their heirs, are hereby set aside. It is held that
the plaintiff as ' assignee’ or 'transferee’ fromthe original contracting
party is entitled to seek specific performance of the contract from
contesting respondent no. 1.

The case is renmanded to the trial court for deciding the linted
i ssues arising between the parties on facts and | aw on the
applicability and effect of the provisions of the Act of 1953.

The trial court shall grant opportunity to the parties to anmend

their pleadings. It shall then frame issues on those anmended

pl eadi ngs and after granting them opportunity to | ead evi dence

decide the suit in accordance with law. The suit was filed in the year
1981. The trial court shall make every endeavour to conplete the

trial on the additional issues and decide the suit ‘as expeditiously as
possible. To facilitate early disposal of the suit, the parties are
directed to appear before the trial court on 15th Decenber, 2003. In
the circunstances, we make no order as to costs in this appeal




