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ACT:

Del hi Rent Control Act, 1958 section 21 read wth
section 37 and Rule 5 of Delhi Rent Control Rules, 1959,
scope of-Limted tenancy created wi'th permi ssion of the Rent
Control |l er under section 21-Wiether a warrant for recovery
or possession can be issued in favour of a | andlord without
notice to the tenant under section 21

HEADNOTE

A tenancy for a limted period of three years
commencing from1.6.79 in respect of a house at 34, Paschim
Marg, Vasant Vihar, New Delhi at a nmonthly rental of Rs.
5,000 was created by the appellant in favour of the first
respondent conpany for the residence of its Chairman, Shri
C.L. Sachdev after obtaining the requisite permssion under
section 21 of the Delhi Rent Control Act. In the application
filed before the Rent Controller and in the proposed | ease-
deed it was- specifically stated that the appellant 1andlord
in order to clear the loan taken by himfor the construction
of the premises was creating the limted tenancy for a
period of three years. The appellant was desirous of getting
possessi on of the house at the expiry of the period i.e 31st
May, 1982 but before applying for possession under section
21 of the Act, by two registered letter one dated 1st March
1981 and the other dated 5th May, 1982 he called upon the
respondents to hand over vacant possession of the |eased
prem ses on the due date. The respondent neither replied
these letters nor did handover possession. Therefore, the
appel lant filed an application under section 21 for recovery
of possession before the Rent Controller On 1st July, 1982.
On 9.7.82 the appell ant took possession of the house through
the bailiff and started residing therein with his famly
menbers.
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On 14th July 1982 the respondents filed a wit
petition (CM No. (Main) 174 of 1982) in the Del hi H gh Court
under Article 227 of the Constitution seeking to quash the
warrant of possession issued by the Rent Controller on
6.7.1982 and further proceedings taken in pursuance thereof
on two grounds: (a) that the initial order dated 10th My,
1979 granting permssion to create the limted tenancy was
vitiated by fraud practiced by the appellant in as nuch as
he had suppressed the fact that an earlier application for
such permission has been declined on the ground that
prem ses had been let out for conmmrercial-cumresidentia
purposes and therefore, there was no executable order
pursuant to which and warrant for possession could be issued
under section 21 of the Act and (b) that the issuance of a
warrant for recovery of possession on 6th July 1982 without
notice to the tenant” was erroneous |law and in violation of
the principle of natural justice and such nonissuance of
notice on the part of the Rent Controller had deprived the
tenant (of / an opportunity to prove his case of fraud. By his
reply the —appellant denied all the allegation nade in the
Wit Petition.

900

The High Court took the view that no warrant for
recovery of possession under section 21 of the Act would be
issued in favour of the landlord w thout issuance of a
notice to the tenant, and by its judgnent and order dated
18th Cctober, 1982 allowed the wit ~ petition, quashed the
warrant of possession Issued by the Rent Controller and sent
the matter back to himfor hearing and adjudi cati ng upon the
obj ections of the tenant to theissuance of ‘such warrant of
possession and in the neanwhile it alsois directed that
possession be restored to the tenant. ~ Hence the appeal by
speci al | eave

Al'l owi ng the appeal, the Court,

N

HELD: 1.1. Neither section 21 -and 37 of the Del hi Rent
Control Act 1958 nor the Rules framed under t‘he Act require
service of any prior notice upon the tenant before he is
evicted and in the instant case, the order directing
i ssuance of warrant of possession under section 21 w thout
prior notice to the tenant, for the purpose of putting the
landl ord in possession of the | eased prem ses at the expiry
of the limted tenancy cannot be regarded as illegal
invalid or unwarranted. [908 E-F]

1.2. An analysis of section 21 of ~the Delhi~ Rent
Control Act wll show that in regard to tenancies for
l[imted period mentioned therein only two orders arc
contenmplated; (i) an order by the Rent Controller . sand
or permitting the creation of a tenancy for a particular
fixed period only, and (ii) an order by the Rent Controller
putting the landlord in vacant possession of the |eased
prem ses by evicting the tenant and every other occupier
thereof at the expiry of that period. Before passing the
first order the Rent Controller is required to satisfy
himsel f that the two conditions nentioned in the section-are
genuinely satisfied in every case, nanely, (a) that the
| andl ord does not require the premises for a particular
period only and (h) that the letting itself is for
residential purposes and no other. The landlord s non-
requirement OF the premses for a particular period nmay
arise out of various circunstances for instance, being an
officer he nmay be going on sonme other assignment for a
particular period or being in occupation of officia
gquarters he nmay have to vacate the same on his retirement or
havi ng borrowed a loan for the sane on his retirement or
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havi ng borrowed a | oan for the construction he may issuer to
clear it of before occupying the prenises for this own use

etc. Both the conditions nmust be truly fulfilled and not by
way of any nake belief before the Rent Controller grants his
perm ssion for the creation of such limted tenancy but once
such limted tenancy is properly created the second order of
putting the landlord in vacant possession of the |eased
prem ses by evicting the tenant at the expiry of the fixed
period has to be passed as a matter of course because the
tonality, in view of the non-obstinate clause contained in
section 21, has no right or protection whatsoever under |aw
to continue in possession nor has he any defense to
eviction. The second order contenplated by section 21 is in
the nature OF a process in execution where under |andlord
has to be put in possession of the |eased premises by
evicting the tenant and every ot her occupant thereof, and no

notice to the tenant is contenplated before issuing |l the
war rant of possession for putting the | andl or d in
possession. [906 G H, 907 A-E]

901

1.3, Section 21 carves out tenancies of particular
category for A special treatnent and provides a specia
procedure that will ensure to the | andl ord vacant possession
of the | eased prem ses forth-with at the expiry of the fixed
period of tenancy, evicting whoever be in actual possession
Such being the avowed object of prescribing the specia
procedure, service of a prior notice on the tenant upon
receipt of the landlord s application for  recovery of
possession and inviting his objections followed by an
el aborate inquiry in which evidence may have to be recorded
will rally frustrate that object. [909F (G

S. B. Noronah v. Prem Kumari Khanna, [1980] I SCR 201,
fol | owed.

1.4 In ease there was in fact a mere ritualistic
observance of the procedure while granting permssion for
the creation of a limted tenancy or where such permnission
was procured by fraud practised by the landlord /or as a
result of collusion between the strong and the ‘weak, the
solution lies not in insisting upon service of a prior
notice on the tenant before the issuance of the warrant of
possession to evict him but by i nsi sting - upon his
approaching the Rent Controller during the currency of the
limted tenancy for adjudication of his pleas no sooner he
di scovers facts and circunstances that tend to vitiate ab-
initio the initial grant of permission, and certainly not to
wait till the Iandl ord makes his application for recovery of
possession after the 1) expiry of the fixed period under
section 21. The special procedure provided for the benefit
of the landlord in section 21 warrants such inmediate
approach on the part of the tenant. O course, if the tenant
aliunde cones to know about landlord s application for
recovery of possession and puts forth his plea of fraud or
collusion etc. at that stage the Rent Controller would
inquire into such plea but he may run the risk of getting it
rejected as an after-thought. [912A-D

1.5. Except Rule 5 which deals with applications nmade
under s. 21 and which nmerely provides for period of
[imtation by saying that every application under section 21
shall be made by the landlord wthin six nonths fromthe
date of the expiry of the period of tenancy, there is no
other rule in Delhi Rent Control Rules 1959 franmed by the
Central Government wunder section 56 of the Delhi Rent
Control Act, requiring a notice being served upon the tenant
before the issuance of warrant or possession to evict him
[907E- G
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1.6. Section 37 (1) of the Act also, cannot be
construed as requiring service of a prior notice upon the
tenant before issuance of a warrant of possession against
him Al that sub-section (1) of section 31 of Delhi Rent
Control Act does is to incorporate a rule of natura
justice, namely, that an order prejudicially affecting a
person shall not be made without hearing himand considering
his objections if any to the proposed order. But an order
can be said to affect a person prejudicially only if any
right of his would be affected adversely and in view of the
non- obstinate clause contained in section 21 the tenant on
the expiry of the I[imted period has no right or protection
what soever under any law to continue in possession and as
such the issuances of a warrant of possession directing him
to vacate the premisesin his Cccupati on cannot be regarded
as one which prejudicially affect him

[ 907H, 908C- D
902

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 3381
of 1982.
From t he judgnent and order dated 18.10 82 of the
Hi gh Court of Delhi in CM (M) No. 174/ 82.
V.M Tarkunde, B. Dutta and Ms. & M. A Mnocha
for the Appellant.
L N. Sinha and M.. Parnod Dayal, for the Respondent.
The Judgrment Or the Court was delivered by
TULZAPURKAR.-J. The only question raised in this
appeal is whether a warrant for recovery of possession can
be issued ill favour of a landlord without notice to the
tenant under s. 21 of the Delhi Rent ~Control Act, 1958
(hereinafter referred to as the Act) ?

A tenancy for a limted period of three years
commencing from 1.6 1979 in respect of a house at 34,
Paschim Marg, Vasant Vihar, New Delhi at a nmonthly renta
of Rs. 50001- was created by the appellant in favour of the
first respondent-conpany for the residence of its Chairman
Shri C.L. Sachdev after obtaining the requisite perm ssion
under s.21 of the Act.

It appears that the said house was constructed by the
appel lant for his own use and occupation but having taken a
loan for its construction he was desirous of clearing the
sai d before occupying the same and he, therefore, offered in
witing the tenancy for a limted period of three years to
the first respondent-conpany, and since the offer. was
accepted a joint application seeking pernission of the Rent
Controller under s.21 for creating such [imted tenancy was
nmade by the parties on 9th My, 1979 in which it was
expressly stated that three years tenancy was being created
as the appellant had to clear the construction |oan; the
proposed | ease-deed containing the terns and conditions of
letting was annexed thereto, <clause 2 whereof expressly
recited that the prenmises shall be wused by the respondent
Conpany only for the residential purposes of its Chair nan,
Shri C. L. Sachdev (second respondent). On 10th May 1979 the
parties appeared before the Rent Controller and their
statenments were recorded; the second respondent stated on
oath that the prem ses were being taken by the respondent
conpany for the residence of its Chairman (i.e. hinself) on
a nonthly rental of Rs. 5000/- for
903
three years with effect from1.6.1979 and the | essee shal




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 12

vacate the A premises on the expiry of that period. By his
order passed on that very day the Rent Controller, on being
satisfied that the requirenents of s.21 had been fulfilled,
1, granted permission for the creation of the tenancy for
the said period which Was to expire on 31st May 1982. The
appel | ant was desirous of getting possession of the house at
the expiry of the period but before applying for possession
under s.21 of the Act, by two registered letters one dated
1st March 1982 and the other dated 5th May 1982 h- call ed
upon the respondents to hand over vacant possession of the
| eased premises on the due date as the period permtted by
the Rent Controller was comng to an end and al so because h-
required the, pretenses for hinself. There was no reply to
any of this letters nor was possession handed over and,
therefore, the appellant filed application under s.21 for
recovery of possession before the Rent Controller on 1st
July 1982; the application was directed to be registered on
that day and the appellant was directed to file a certified
copy of the plan on16.7.1982; the appellant, however, filed
the certified copy of the plan on the 6th July 1982; the
Rent Controller, therefore cancelled the date 16th July 1982
fixed for filing the plan, took on record certified copy of
the plan and issued -warrant of possession in favour of the
appel lant. On 9.7.1982 the appell ant took possession of the
house through the /bailiff and started residing therein with
his fam |y nmenbers.

On 14th July 1982 the respondents filed a wit
petition (CM No. (Main) 174 of 1982) in ‘the Del hi High
Court under Art. 227 of the Constitution seeking to quash
the warrant of possession issued by the Rent Controller on
6.7.1982 and the further proceedings taken in. pursuance
thereof on two grounds: (3) that the initial order dated
10th May 1979 granting permssion to create the limted
tenancy was vitiated by fraud practised by the appellant
i nasmuch as he had suppressed the fact that an earlier
application for such perm ssion his been declined on the
ground that prem ses had been let out for commercial -cam
residential purposes and therefore, there WAs no executabl e
order pursuant to which any warrant for possession could be
i ssued under s.21 of the Act and (b) that the issuance of a
warrant for recovery of possession on 6th July 1982 wi thout
notice to the tenant was erroneous in have and in viol ation
of principles of natural justice and such non issuance of
notice on the part of the Rent Controller had deprived the
tenant of an opportunity to prove his case of fraud. By this
reply the appellant denied all the allegations nade in the
Wit Peti
904
tion and particularly denied that the prem ses were |let out
for comercial -cumresidential purposes or that pernission
on the earlier occasion had been declined on that “ground or
that any fraud was practised by himas alleged at the tine
when the order granting perm ssion was passed on 10th My
1979; it was asserted that the wearlier application for
perm ssion was not refused but was got wth drawm for
technical defect. The appellant also disputed that anoints
to the tenant WAs contenplated by s.21 of the Act before
issuing the warrant for recovery of possession thereunder
he also pl eaded that on the facts of the case the
respondents had anple opportunity to approach the Rent
Controller to prove their case of alleged fraud inasmuch as
the appellant had issued two registered notices to the
respondents informng them that he was desirous of
recovering possession at the expiry of the | ease period and
as such though there was no requirenent of a notice in |aw,
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the principles of natural justice could be said to have been
substantially observed. By its judgnent and order dated 18th
October 1982 the High Court allowed the wit petition,
guashed the warrant of possession issued by the Rent
Controller and sent the matter back to himfor hearing and
adj udi cating upon the objections of the tenant to the
i ssuance of such warrant of possession and in the nmeanwhile
it also directed that possession be restored to the tenant.
In doing so the High Court took the view that no warrant for
recovery of possession under s.21 of the Act could be issued
in favour of the landlord without issuance of a notice to
the tenant. It is this view of the High Court that is being
chal | enged before us by the appellant in this appeal

In support of the appeal the principal contention of
the counsel for the appellant has been that neither s.21 of
the Act nor any Rul es franed thereunder require or
contenplate the service of a notice on the tenant before
i ssuing the warrant of possession for the purpose of putting
the landlord in vacant possession of the | eased prem ses at
the expiry ~of the limted period for which the tenancy has
been pernmitted to be created under the Rent Controller’s
order. Counsel subm tted that s.21 postulates summary
eviction of the tenant by a process which is really in the
nature of executing the earlier order creating a tenancy for
alimted period as no fresh eviction order is contenplated
and that insistence upon a prior notice to the tenant before
issuing the warrant of possession followed by an el aborate
inquiry would defeat the very object or purposes for which
s.21 has been enacted and incorporated in the Act which
905
as explained by this Court in S.B. Noronah v. Prem Kumar
Khanna, (1) is to afford an assurance to the | andlord that
he will get back possession forthwith at the expiry of the
fixed period of tenancy but for which a landl ord woul d never
et out his prem ses and would continue to keep them vacant
even though he may not require the premses for a fixed
peri od. Counsel for the appellant pointed out that even
under the Civil Procedure Code no prior notice is required
to be served on a judgnent-debtor when execution processes
say for attachment and sale of his properties or even for
di spossessing him are taken within two years of the decree.
Counsel for the appellant, therefore, urged that the Hi gh
Court was ; error intaking the view that a warrant of
possession could not be issued in favour of the landlord
wi thout service of a prior notice upon the tenant under C
s. 21, and according to himthe decision in Noronaths case
(supra on which H gh Court has relied in this behalf is not
on this point. Counsel for the appellant further urged that
even in a case where fraud is alleged to have been practised
by the Ilandlord in obtaining the Rent Controller’s sanction
for creating the linmted tenancy the section does not cast
any duty or obligation upon the Rent Controller to invite a
pl ea of fraud fromthe tenant by issuing notice to himafter
the landlord has applied for recovery of possession under
that section Further the counsel pointed out that inthe
facts of the instant case the fraud, if at all there was
any, was known to the tenant right fromthe tine the linmted
tenancy was created under the Rent Controller’s order and
the respondents could have approach the Rent Controller to
have the issue decided at any time during the three years
period and in any case at least imediately after the
receipt of two registered letters fromthe appellant’s which
were issue nonths ahead of the appellant’s application for
recovery of possession under s.21. Counsel, therefore, urged
both in law as well as on the facts of the present case the
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service of a notice by the Rent Controller upon the tenant
before issuing warrant of possession was uncalled for and
not required and the Hi gh Court was in error in taking the
viewit did; in any case the Hgh Court was wong in
directing the restoration of possession back to the
respondents when the matter was renanded by it to the Rent
Controller for hearing and adjudicating upon the tenant’s
objection and the appellant’s possession need not have been
di sturbed pendi ng such adj udi cation

(1) [1980] | S.C R 281
906

On the other hand counsel for the respondents strongly
sup ported the view taken by the High Court and in that
behal f relied wupon this Court‘s decision in the Noronah's
case (supra) which has the view that even at the execution
stage it is open to the tenant to put forward a case of
fraud in the matter of obtain g Rent Controller’s perm ssion
at the initial stag, for creating a limted tenancy and the
Rent controller is bound to hold an inquiry when such a plea
of fraud " is put forward by the tenant and according to
counsel such -inquiry into the, plea of fraud would not be
possi bl e unless notice is served Upon the tenant bef ore
i ssuing the warrant of possession

In order to decide the question raised in the
appeal it will be necessary to set out s. 21 of the Act. The
section ruts thus:

"21. Recovery of possession in case of
tenancies for  limted period where a |andl ord does not
require the whole or any part of prenmses for a
particul ar period, and the | andlord, after  obtaining
the permssion of the Controller inthe prescribed in
the manner , let the whole of the premises or part
thereof as a residence for such period as may be agreed
toin witing between the |andlord and the tenant and
the tenant does not, on the expiry of the said period
vacate such prem ses then, notwthstanding anything
contained in section 14 or any other /law the
Controller may , on an application mad to himin this
behal f by the landlord wthin such tine as nmay be
prescribed, place the |landlord in vacant possession of
the premise or part thereof by evicting the tenant and
every other person who nay be in occupation of such
prem ses .

An analysis of the provision will show that in
regard to tenancies for limted period nentioned there in
only two orders are contenplated by the section: (i) an
order by the Rent Controller sanctioning or permtting the
creation of 3 tenancy for a particular fixed period only,
and (ii) an order by the Rent Controller putting the
landlord in vacant possession of the |eased premses by
evicting the tenant and every other occupier thereof at the
expiry of that period. It is also clear that before passing
the first order the Rent Controller is required to satisfy
hinsel f that the two conditions nmentioned in the section-are
genuinely satisfied in every
907
case, nanely, (a) that the landlord does not require the
premises A 'for a particular period only and (b) that the
letting itself is for residential purposes and no other. The
 andl ord’ s non-requirenment of the premi ses for a particular
period may arise out of various circunstances; for instance,
being an Oficer he nmay be going on sone other assignnent
for a particular period or being in occupation of officia
gquarters he nmay have to vacate the same on his retirement or
havi ng borrowed a | oan for the construction he may desire to
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clear it of before occupying the prem ses for his own use
etc. It cannot be disputed that both the condition nust be
truly fulfilled and not by Way of any nake-belief before the
Rent Controller grants his permssion for the creation of
such limted toenails but once such |amnated tenancy is
properly created the second order of putting the landlord in
vacant possession of the |eased prenises by evicting the
tenant at the expiry of the fixed period to be passed as
matter of course because the tenant, in view of the non-
obstinate clause contained in the section, has no right or
protecti on whatsoever under law to continue the possession
nor has he any defense to eviction and the section does not
Contenpl ate the passing of any order of eviction against the
tenant before issuing the warrant of possession in favour of
the landlord. It is the clear that the second order
contenpl ated by the section is in the nature Or a process in
execution whereunder the landlord has to put in possession
of the Teased premises by evicting the tenant and every
occupant thereof, and no notice to the tenant is
contenpl ated before issuing the warrant of possession for
putting the lLandlord in possession

As far as the Delhi Rent Control Rules 1956 franed by
the Central Governnent under section 56 of the Act are
concerned there is only one rule being Rule 5 which nerely
provides for period of limtation by 'saying that every
application for recovery of possession under sec. 21 shal
be made by the landlord within six months fromthe date of
the expiry of the period of tenancy and there is no rule
requiring a notice being served upon the tenant before the
i ssuance Or warrant of possession to evict him

Counsel for the respondents relied upon sec. 37 of the
Act to canvas the contention the service of a prior notice
Upon the tenant before he is evicted woul d be necessary but
that deals wth the practice and  procedure required to be
followed by the Rent Controller in proceedings before him
and it mainly provides that subject to any rules
908
That may be made under the Act the Controller shall, while
hol ding an inquiry in any proceeding before him follow as
may b the practice and procedure of ‘a court of small causes,
including the recording of evidence. In particular counse
relied upon sub-sec. (1) of sec. 37 which provides that "no
order which prejudicially affects any person shall be made
by the Controller under this Act wthout giving him a
reasonabl e opportunity of showing cause against the order
proposed to be made and until his objections, if any, and
,any evidence he may produce in support of  the sane have
been considered by the Controller.™ In our view all that sub
sec. (1) does is to incorporate a rule of natural justice,
nanely, that an order prejudicially affecting a person shal
not be made w thout hearing him and considering his
objections if any to the proposed order. But an order can be
said to affect a person prejudicially only if any right of
his would b affected adversely and as stated earlier in view
of the non-obstinate clause contained in sec. 21 the tenant
on the expiry of the Ilimted period his no right or
protection what so ever wunder any law to continue in
possession and as such the issuance of a warrant of
possession directing himto vacate the premises in his
occupation cannot be regarded as one which prejudicially
affects him Section 37 (1) therefore, cannot be construed
as requiring service of a prior notice upon the tenant
before issuance of a warrant of possession against him In
ot her words neither sec. 21 nor sec. 37 nor the Rules framed
under the Act require service of any prior notice upon the
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tenant before he is evicted and the order directing issuance
of warrant of possession under sec. 21, without prior notice
to the tenant, for the purpose of putting the landlord in
possession of the |eased prenmises at the expiry of the
[imted tenancy cannot be regarded as illegal, invalid or
unwar r ant ed.

The question at issue could also be considered by
havi ng regard to the object or purpose with which section 21
has been enacted and incorporated in the Act. It cannot be
di sputed that sec. 21 carves out tenancies of particular
category for special treatment and the raison d etre of the
provi si on has been explained by this Court in Noronah's case
(supra) in these words:

“"Parlianent was presumably keen on maxi nm sing
accommodation available for letting, realising the
scarcity crises. One source of such spare accommopdati on
which is wusually shy is potentially vacant building or
a part

909

t her'eof which the landlord is able to let out for a
strictly Iimted period provided he has sonme credible
assurance that when he needs he will get it back. If an
officer is going on other assignment for a particular
period, or the owner has official quarters so that he
can let out if he is confident that on his retirenent
he will be able to re-occupy, such acconmopdation nay
add to the total |ease-worthy houses. - The problemis
felt nost for residential uses. But no one will part
wi th possession because the 1lessee wll be cone a
statutory tenant . and, even  if bonafide requirenent is
made out the litigative tiers are so many and the law s
del ays so tantalising that no realist inhis sense wll

trust the sweet pronises of a tenant that h will return
the building after the stipulated period. So the |aw
has to nake itself credit-worthy. The 1long distance
between institutions of recovery proceedi ngs and actua

di spossession runs often into a decade or nore-a factor
of despair which can be obviated only by a specia

procedure.

Section 21 is the answer. '’ The | aw seeks to
persuade the owner of a premise available for letting
for a particular or limted period by giving himthe
speci al assurance that at the expiry of that period the
appoi nted agency will place the landlord in vacant
possessi on." (Enphasis supplier).

It is thus clear that the object of incorporated s. 21
inthe Act is to provide a special procedure that wll
ensure to the landlord vacant possession of (the |[eased
prem ses forthwith at the expiry of the fixed period of
tenancy but for which he would be shy to let out his
prem ses and would continue to keep them vacant even though
he may not require the prenises for a fixed period. Mreover
the assurance of getting vacant possession forthwith is
further strengthened by the provision that under the warrant
of possession not nerely the tenant but every person who may
be in occupationis also to be evicted. If such is the
avowed object of prescribing the special procedure then
service of a prior notice on the tenant upon receipt of the
| andl ord’s application for recovery of possession and
inviting his objections followed by in elaborate enquiry in
whi ch evidence may have to be recorded will really frustrate
that object. 1In our viewoprecisely for this reason the
schene of sec. 21 and the connected rel evant provisions do
not require service of a prior notice on the tenant before
i ssuing the warrant of possession agai nst
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910
hi m f or putting the landlord in possession of the |eased
prem ses, for, the law has to nmake itself credit worthy.
Strong reliance was placed by counsel for the
respondents on the decision of this Court in Noronah'.s case
(supra) where according to counsel a view has been taken
that even at the second stage when the | andlord applies for
recovery of possession under sec 21, the Rent Controller
nmust satisfy hinmself by such inquiry he may nmake about the
conpul sive requirements of that provision that is to say,
whether the twin conditions requisite for granting, the
perm ssion for the creation O limted tenancy had been
really fulfilled or not and counsel argued that no such
inquiry would be possible unless on receipt of landlord s
application. for recovery of possession a notice served is
upon the tenant which woul d enable the tenant to put forth a
pl ea that at initial stage @a mndless order granting,
perm ssion ion for the creation of limted tenancy had been
made with it the wll condition being really satisfied or
that the ~said initial order granting permssion was the
result of _either fraud on the part of’ the landlord or
col lusion between the parties Counsel urged that a nore
ritulistic enforcenent the condition of’ the permssion

udders sec. 21 or a nmechanical grant of perm ssion
t her eunder woul d anmount to subverting the whol e effect-of
sec. 21 and it is well settled fraud and collusion

(especially collusion between two to unequal the strong and
the weak) will vitiate conpletely the perm ssion so granted
and render it non-est. ’'therefore, it would be the duty of
the Rent Controller to hear and adjudi cate upon such pl eas
of the tenant before issuing warrant of possessionin favour
of the landlord. At the outset we would1ike to observe that
in Noronah’s case the question whether a prior notice is
required to be served upon the tenant before issuance of
warrant of possession in favour of the |andlord under sec.
21, did not arise for consideration. It was a case where
upon receipt of landlord's application for reconvey of
possessi on under the section the tenant raised pleas that
the premises had been |et out for non-residential purposes
and that the sanction or permssion granted for the
creation of the limted tenancy was vitiated by fraud and
col lusion and the question that arose for consideration was
whet her at that stage the Rent Controller should consider
those peas even when reside at the stage. In other words al
that the said case decided in that if such please by the
tenant event at the exception
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stage (i.e. at the stage of passing the second order) the
Rent Controller should consider and adjudicate  upon /such
pl eas but the decision is no authority for the proposition
that upon receipt of landlord s application for recovery of
possession the Rent Controller nust issue a notice to the
tenant inviting fromhimthe pleas of fraud, collusion etc.
and hold an inquiry into such pleas before issuing the
warrant of possession in favour of the landlord; for there
cannot be a presunption that in very case there was a mre
ritualistic observance of the procedure contenplated while
passing the initial order granting pertain or that the
Controls had passed a nindless order or that the order
granting permssion was the result of either fraud on the
part of the landlord or collusion between the strong and the
weak. In fact clean in Noronah case this Court has observed
that there wll be a presunption in favour of the sanction
or permission being regular and if that be so, we fail to
appreciate as to why the Rent Controller should invite such
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pl eas of fraud, collusion etc. at the instance of the tenant
by being required to serve a notice upon, himbefore issuing
the warrant of possession in favour of the landlord
especially when the schene of sec. 21 and the connected
rel evant provisions do not require it.

what then is the renedy available to the tenant in a
case where there was in fact a nmere ritualistic observance
of the procedure while granting perm ssion for the creation
of al limted tenancy or where such perm ssion has procured
by fraud practised by the landlord or was a result of
col lusion between n the strong and the weak ? Mist the
t enant in scull cases be uncerenoniously evicted w thout
his plea being inquired into ? The answer is obviously in
the negative. At the sane tinme nust he be pernitted to
protract the delivery of possess on of the | eased prenises
tothe | Landlord on a false plea of fraud or collusion or
that there was a nmechanical grant of permission and thus
defeat the very subject of the special procedure provided
for the benefit of the landlord in sec. 21 ? The answer nust
again be " in the negative. I'n our viewthese tw conpeting
claims nust be harnonized and the- - solution lies not in
insisting upon service of aprior notice on the tenant b
fore the issuance of ‘the warrant of possession to evict him
but by insisting upon his approach the Ileant Controller
during the currency of the Iimted tenancy for adjudication
of his pleas no sooner he discovers facts and circunstances
that tend to vitiate ab initio the initial grant of
perm ssion. Either it is a nechanical grantor pernission or
it is procured by fraud practised by the landlord or it is
the result
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of collusion between two unequals but in each case there is
no reason for the tenant to wait till the landl ord nmakes his

application for recovery of possession after the expiry of
the fixed period under sec. 21 but there is every reason why
the tenant should nake an i  nmediate approach to the Rent
Controller to have his pleas adjudicated by himas soon as
facts and circunstances giving rise to such pleas cone to
his knowl edge or are discovered by himw th due diligence.
The special procedure provided for the benefit ~of the
landlord in sec. 21 warrants such imredi ate approach on the
part of the tenant. O course if the tenant aliunde cones to
know about | andlord s application for recovery of possession
and puts forth his plea of fraud or collusion etc. at that
stave the Rent Controller would inquire into such plea but
he may run the risk of getting it rejected as an
afterthought. There is however no need to inply any
obligation on the part of the Rent Controller r to serve a
notice on the tenant inviting him to file his objections
before issuing the warrant of possession in favour of the
| andl or d.

Having regard to the above discussion we are clearly
of the viewthat the High Court Was in error in taking the
view that no warrant for recovery of possession under sec.
21 could be issued without serving a notice on the- tenant.
W hold that the Rent Controller’s order directing the
i ssuance of warrant  of possession in favour of the
appel lant-landl ord herein and the further proceedings of
putting him in position of the suit prem ses in pursuance
thereof were valid and proper and ought not to have been
gquashed by the High Court. However, since the H gh Court has
remanded the matter back to the Rent Controller for
adj udi cation upon pleas of the respondent tenant we not
propose to interfere with that e the order and the
adj udi cation of the objections raised by the respondent-
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talent may be proceeded with and decided in accordance with
the law but on the facts of the instant case there was no
justification for the direction issued by the H gh Court
that pendi ng such adjudi cati on possessi on of the prem ses be
restored to the respondent-tenant. Admittedly in the instant
case |l ong before he applied for recovery of possession under
sec. 21 of the Act the appellant had sent two registered
notices to the registered notices calling upon it to
vacate the, premses as the period of the limted tenancy
was about to expire and al so because he wanted the prem ses
for his own use and occupation and nothi ng was done by the
respondents and it was only after the warrant of possession
had been executed and the |andlord got possession of the
prem ses
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in question that the respondent-conpany approached the High
A Court by neans of a Wit Petition challenging the issuance
of warrant of possession on the ground that no prior notice-
had been 'served upon himand that the first order granting
perm ssion for limted tenancy was the result of fraud
practised by the |andl ord.: Goviously the respondent-conpany
has thought fit to raise the plea of fraud belatedly. W,
woul d therefore, quash that part of the Hi gh Cortege order
which directs restoration of possession of the suit
prem ses to the respondent-conmpany during the i of the
proceedi ngs before the, Rent Controller and direct that the
appel | ant’ s possession of the suit prem ses which he has
secured in pursuance, of the warrant of possession shall not
be disturbed till the respondent-conpany objections and or
pleas are finally decided. Since the appeal substantially
succeeds the respondents are directed to ply the, cost of
the appeal to appellants.

S R Appeal all owed.
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