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PETI TI ONER:
DR. PREETI SRI VASTAVA, DR. SADHNA DEVI , DR. ASHUTOSH AGRAWAL.

Vs.
RESPONDENT:
THE STATE OF MADHYA PRADESH & ORS, STATE OF UTTAR PRADESH.
DATE OF JUDGVENT: 10/ 08/ 1999
BENCH:

A.S. Anand, Sujata V.Mhohar, K. Venkataswam , V.N. Khare

JUDGVENT:

Ms. Sujata V. Manohar, J.

Leave granted in SLP(C) No.12231 of 1997.

The following issue fornulated by this Court at the
conmencenment of hearing, requi res~ consi deration: "The
guestion is whether apart fromproviding reservation for
adm ssion to the Post G aduate Courses in Engineering and
Medi cine for special category candidates, it is open to the
State to prescribe different adm ssion criteria, in the
sense of prescribing different mninmmqualifying marks, for
special category candidates seeking admi ssion under the
reserved category."

"This question certainly requires consideration of the
Constitution Bench as it arises and is likely to arise in a
nunber of cases in different institutions of the country and
needs to be decided authoritatively keeping in view  the
observations made in three different two or three-Judge
Bench judgnents". These judgnents are Ajay Kunmar Singh &
Os. V. State of Bihar & Ors. ([1994] 4 SCC~ 401), ©Dr.
Sadhna Devi & Ors. v. State of UP. & Os. ([1997] 3 SCC
90) and Post Gaduate Institute of Medical Education &
Research, Chandigarh & Os. v. K L. Narasinmhan & Anr.
([1997] 6 SCC 283)

Fact s:

The State of Utar Pradesh has prescribed a Post
Graduate Medical Entrance Exam nation for adm ssion to Post
Graduate Degree/Diploma courses in medicine. This is in
conformity wth the relevant Regulations of the Medical
Council of India. By GO dated 11.10.1994, the State
CGovernment fixed a cut-off percentage of 45% marks in the
Post Graduate Medical Entrance Exam nation (PGVEE) for
adm ssion of the general category candidates to the Post
Graduate Courses in Medicine. The cutoff percentage of
marks for the reserved category candi dates vi z. Schedul ed
Cast es, Schedul ed Tribes etc. was fixed at 35%
Thereafter, by another GO dated 31.8.1995 the State of
Uttar Pradesh conmpletely did away with a cut-off percentage
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of marks in respect of the reserved category candi dates so
that there were no mninmumaqualifying marks in the Post
Graduate Medical Entrance Exanmination prescribed for the
reserved category candi dates who were seeking adm ssion to
the Post G aduate Courses.

This GO of 31.8.1995 was challenged before this
Court in Wit Petition (C No.679 of 1995 Dr. Sadhna Devi &
Os. V. State of UP. & Os. [1997] 3 SCC 90). Thi s
Court, by its judgment dated 19.2.1997, held that while
laying down mininmumqualifying marks for admission to the
Post Graduate Courses, it was not open to the Governnment to

say that there will be no mninmum qualifying marks for the
reserved category of candidates. |If this is done, nerit
will be sacrificed altogether. This Court struck down G O

dated 31.8.1995.

After the said decision, the State of U P. i ssued
another GO dated 2.4.1997 under which the cut-off
percentage of marks for the reserved category candi dates was
restored —at 35% However, the State of U P. noved an
application before this Court, being I.A  No.2 of 1997 Dr.
Sadhna Devi (Supra) in which the State of U P. (inter alia)
prayed that it should be given the liberty to reduce the
cut-off percentage from35%to 20% for the reserved category
candi dates who appear in the PGVEE for  1997. W t hout
wai ting for a decision, by an O dinance dated 15.6.1997, the
State of U P. reduced the mnimmqualifying marks for the
reserved category candi dates appearing in the PGVEE 1997
from 35% to 20% This Ordinance is challenged in the
present Wit Petition (C) No.300 of 1997. < The Ordinance has
now been replaced by the Uttar Pradesh Post G aduate Medi cal
Education (Reservation for Schedul'ed Castes, Schedul ed
Tri bes and Oher Backward Cl asses)~ Act, 1997, The
petitioners have now anended the said wit petition to
chal | enge this Act.

For admissions effected in 1998, the State  of U P.
again prescribed a cut-off percentage of 20% nmarks for the
reserved category candi dates. Learned counsel for the State

of U P. has further stated that for the current vyear’s
adm ssion, i.e. for admissionto the PGMEE 1999, the
State has introduced a Bill in the Legislative Assenbly

prescribing the sane cut-off percentage of 20% marks for the
reserved category candi dates.

The |ower percentage of qualifying marks prescribed
for the schedul ed caste, schedul ed tribe and backward cl ass
candi dates are in conjunction with the follow ng reservation
of seats at the PGMVEE:

Schedul ed Castes : 21% Scheduled Tribes 2%
Backward Cl asses : 27%In the State of Madhya Pradesh al so
a comon entrance exam nation is held for adm ssion to the
Post Graduate Courses in Medicine. Under the Madhya Pradesh
Medi cal and Dental Post Graduate Entrance Exam nation Rul es,
1997, certain seats were reserved for the Schedul ed Caste,
Schedul ed Tribe, BC and in-service candidates. The Rules,
however, did not |ay down any m ni mum qualifying marks for
adm ssion to the Post Gaduate Courses either for the
general category or for the reserved category of candi dates.
These Rules were challenged by a wit petition before the
Madhya Pradesh Hi gh Court. By its judgnment which is under
challenge in these proceedings, the Madhya Pradesh Hi gh
Court directed the State Governnent to stipulate mninmm
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qualifying nmarks in the PGVEE for all categories of
candi dates, including the general category candidates, in
view of the decision of this Court in Dr. Sadhna Devi's

case (supra).

By GO dated 7.6.1997 the State of Madhya Pradesh
prescribed the follow ng mninumpercentage of qualifying
marks for the reserved category candidates to mnmke them
eligible for counselling and admi ssion to the Post Gaduate
Medi cal Courses:

Schedul ed Castes : 20% Schedul ed Tribes : 15% O her
Backward Cl asses : 40%

This Government O der of the State of Madhya Pradesh
i s under chal |l enge before us.

We have, therefore, to consider whether for adm ssion
to the Post Graduate Medical Courses, it is permssible to
prescribe a 'l ower m ni mum percentage of qualifying marks for
the reserved category candi dates as conpared to the genera
category candidates. W do not propose to exam ne whether
reservations are permssible at the Post G aduate level in
medi ci ne. That issue was not debated before us, and we
express no opinion onit. W need to exani ne only whether
any special provision in the formof |ower qualifying marks
in the PGVEE can be prescribed for the reserved category.

The Constitutional I|nperative:

The constitutional protection of equality before the
| aw under Article 14 of the Constitution is one of the basic
tenets of the Constitution. It is a cardinal value which
will govern our policies and actions, particularly policies
for enployment and education. _Article 15(1) prohibits State
discrimnation on the ground (anong others) of religion
race or caste. Article 16(1) prescribes equality of
opportunity for all in matters relating to enploynent or
appointnent to any office under the State. Article 16(2)
prohibits discrimnation on the ground (ampbng others) of
religion, race, <caste or descent. At the sane tine, the
Constitution permts preferential treatment for historically
di sadvantaged groups in the context of entrenched and
clearly perceived social inequalities. That is why Article
16(4) permts reservation of appointnents or posts in favour
of any backward class which is not adequately represented in
the services wunder the State. Reservation is linked wth
adequate representation in the services. Reservation is
thus a dynamic and flexi ble concept. The departure fromthe
principle of equality of opportunity has to be constantly
wat ched. So long as the backward group is not adequately
represented in the services under the State, reservations
should be made. Cearly, reservations have been considered
as a transitory neasure that will enable the backward to
enter and be adequately represented in the State services
agai nst the backdrop of prejudice and social discrimnation
But finally, as the social backdrop changes ? and a change
in the social backdrop is one of the constitutiona
i nperatives, as the backward are able to secure adequate
representation in the services, the reservations will not be
required. Article 335 enters a further caveat. Wi | e
considering the clains of Schedul ed Castes and Schedul ed
Tribes for appointnments, the maintenance of efficiency of
admini stration shall be kept in sight.
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Article 15(4), which was added by the Constitution
First Amendrment of 1951, enables the State to nake specia
provisions for the advancenent, inter alia, of Schedul ed
Castes and Schedul ed Tribes, notw thstanding Articles 15(1)
and 29(2). The wording of Article 15(4) is simlar to that
of Article 15(3). Article 15(3) was there from inception
It enables special provisions being made for wonen and
children notwithstanding Article 15(1) which inposes the
mandate of non- discrimnation on the ground (anong ot hers)
of sex. This was envisaged as a nethod of protective
di scrimnation. This same protective discrimnation was
extended by Article 15(4) to (ampbng ot hers) Schedul ed Castes
and Schedul ed Tribes. As a result of the conbined operation
of these Articles, an array of programmes of conpensatory or
protective discrimnation have been pursued by the various

States and the Union Government. Marc Galanter, in his
book, " Conpet i ng Equalities” has descri bed t he
constitutional schene of conpensatory discrimnation thus:
"These conpensat ory di scrim nation pol i ci es ent ai

systemati'c departures fromnorns of equality (such as nerit,
evenhandedness;, and i ndi fferences of ascriptive

characteristics). These departures are justified in severa
ways: First, preferential treatnent nay be viewed as needed
assurance of personal fairness, a guarantee against the
persi stence of discrimnation in subtle and indirect forns.
Second, such policies are justified interns of beneficia

results that they will presunably pronmpte: integration, use
of neglected talent, nore equitable distribution, etc. Wth
these two - the anti-discrimnation theme and the genera
welfare thene - 1is  entw ned a notion of hi storica

restitution or reparation to offset the systematic and
cunul ative deprivations suffered by lower castes in the
past. These multiple justifications poi nt to t he
conplexities of pursuing such a policy and of assessing its
performance." Since every such policy nmakes a departure from
the equality norm though in a perm ssible manner, for the
benefit of the backward, it has to be designed and worked in
a nmanner conducive to the ultimate building up of an
egalitarian non-discrimnating society. That is its’  fina

constitutional justification. Therefore, progranmes and
policies of conpensatory discrimnation under Article 15(4)
have to be designed and pursued to achieve this ultinate
nati onal interest. At the sanme tinme, the programmes and
policies cannot be unreasonable or arbitrary, nor can they
be executed in a manner which underm nes other vital public

interests or the general good of all. Al public polices,
therefore, in this area have to be tested on the anvil of
reasonabl eness and ultimate public good. In the case of

Article 16(4) the Constitution nakers explicitly spelt’  out
in Article 335 one such public good which cannot be
sacrificed, namely, the necessity of nmmintaining efficiency
in admnistration. Article 15(4) also nust be wused, and
pol i ci es under it framed, in a reasonabl e manner
consistently with the ultimte public interests.

In the case of MR Balaji & Os. V. State of
Mysore ([1963] Suppl. 1 SCR 439 at pages 466-467), a
Constitution Bench of this Court considered this very
guestion relating to the extent of special provisions which
it would be conpetent for the State to nmake, under Article
15(4). This Court accepted the submission that Article
15(4) nust be read in the light of Article 46 and that under
it, the educational and econonic interests of the weaker
sections of the people can be pronoted properly and
liberally, to establish social and econom c equality. The
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Court said, "No one can dispute the proposition that
political freedomand even fundanental rights can have very
little neaning or significance for the backward cl asses and
the Scheduled Castes and Schedul ed Tribes wunless the
backwardness and inequality fromwhich they suffer are
i medi ately redressed".

The Court, however, rejected the argunent that the
absence of any limtation on the State’s power to nmake an
adequate special provision under Article 15(4) indicates
that if the problemof backward classes of citizens and
Schedul ed Castes and Scheduled Tribes in any given State is
of such a magnitude that it requires the reservation of al
seats in the higher educational institutions, it would be
open to the State to take that course. This Court said:
"When Article 15(4) refers-to the special provisions for the
advancenent of <certain classes or Scheduled Castes or
Schedul ed Tribes, it nust not be ignored that the provision
which 'is authorised to be made is a special provision; it
is not a provision which is exclusive in character so that,
in looking after the advancement of ‘those classes the State
woul d be justified in ignoring altogether the advancenent of
the rest of the society. It is because the interests of the
soci ety at large  would be served by pronoting the
advancenent of the weaker elenments in the society that
Article 15(4) authorises special provisionto be nade. But
if a provision which is in the nature of an exception
conpl etely excludes the rest of the society, that clearly is
outside the scope of Article 15(4). It would be extremnely
unreasonable to assunme that in-enacting Article 15(4) the
Parlianment intended to provide that where the advancenent of
the Backward Cl asses or the Schedul ed Castes and Tribes was

concer ned, t he fundanental rights of t he citizens
constituting the rest of the society were to be completely
and absol utely ignored." This Court struck down a

reservation of 68% made for backward cl asses for adm ssion
to Medical and Engi neering Courses in the university. This
Court further observed, (at page 407) "A special proyvision

contenplated by Article 15(4), like reservation of posts and
appoi ntnents contenplated by Article 16(4), must be wthin
reasonable limts. The interest of  weaker sections  of

society which are a first charge on the States and the
Centre have to be adjusted with the interest of the
conmunity as a whole". The Court also said that while
considering the reasonabl eness of the extent of reservation
one could not lose sight of the fact that  the admn ssions
wer e to institutes of hi gher [earning and i nvol ved
prof essional and technical colleges. "The | demand. for
technicians, scientists, doctors, econonists, engineers and
experts for the further econom c advancenent of the country
is so great that it would cause grave prejudice to nationa
interests if considerations of nerit are conpletely excluded
by whol esal e reservation of seats in all technical, medica
or engineering colleges or institutions of that kind." (Page
468) Therefore, consideration of national interest and the
interests of the community or society as a whole cannot be
ignored in determining the reasonableness of a specia
provi si on under Article 15(4).

In the case of Dr. Jagdish Saran & Ors. v. Union of
India ([1980] 2 SCC 768), reservation of 70% of seats for
the local candidates in adm ssions to the Post G aduate
Medi cal Courses by the Del hi University was struck down by
this Court. Wile doing so, Krishna lyer J. speaking for
the Court spelt out the anbits of Articles 14 and 15. He
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said, (at page 778) "But it nust be renmenbered that
exceptions cannot overrule the rule itself by running riot
or by meking reservations as a natter of course in every
university and every course. For instance, you cannot
whol Iy exclude neritorious candidates as that will promote
sub-standard candidates and bring about a fall in nedica

conpet ence injurious in the long run to the very
region.......... Nor can the very best be rejected from
admi ssion because that wll be a national loss and the
interests of no region can be higher than those of the
nati on. So, wthin these limtations without going into
excesses there is room for play of the State’'s policy
choices." He further observed, "The first caution is that
reservation nust be kept. in check by the demands of
conpet ence. You cannot extend the shelter of reservation
where mini mum qualifications are absent. Similarly, all the
best talent cannot be conpletely excluded by wholesale
reservation...... A fair pr ef erence, a reasonabl e
reservation, -a just adjustnent of the prior needs and rea

potential's ~of the weak with the partial recognition of the
presence —of —conmpetitive nmerit - such is the dynanmc of
soci al justice which animates the three egalitarian articles
of the Constitution."

"Flowing fromthe sanme stream of equalismis another

[imtation. The basic nedical needs of a region or the
preferential push justified for a handicapped group cannot
prevail in the sanme nmneasure at ~the highest scales of

speciality where the best scale or talent nust be handpi cked
by selecting according to capability. At the level of
P. H. D., M D. or levels of higher proficiency wher e
international neasure of talent is nade, where |osing one
great scientist or technologist in the making is a nationa
| oss, the considerations we have expended upon as inportant,
lose their potency, where equality measured by natching
excel l ence has nore neaning and cannot be diluted  nuch
wi t hout grave risk."

The same reasoning runs through Dr. Pradeep Jain &
Os. V. Union of India & Os. ([1984] 3 SCC 654). It
dealt wth reservation of seats for the residents of the
State or the students of the same university for adm ssion
to the nedical colleges. The Court said, (at page 676)
“"Now, the concept of equality under the Constitution is a
dynam c concept. It takes within its sweep every process of
equal i sation and protective discrimnation.. Equality nust
not remain nere ideal indentation but it must becone a
living reality for the |large masses of people............
It is, therefore, necessary to take into account de  facto
inequalities which exist in the society and to take
affirmative action by way of giving preference to the
socially and economi cal |y di sadvant aged per sons or
inflicting handicaps on those nore advantageously placed in
order to bring about real equality." The Court after
considering institutional and residential preferences for
admission to the MB.S S course, said that different
consi derations woul d prevai l in consi deri ng such
reservations for admi ssion to the Post G aduate Courses such
as MD., MS and the like. It said, (at page 691) "There
we cannot allow excellence to be conprom sed by any other
consi derations because that would be detrinmental to the
interest of the nation." Quoting the observation of Justice
Krishna Ilyer in Dr. Jagdish Saran case (supra) the Court
said, "This proposition has far greater inmportance when we
reach the higher |levels of education like Post G aduate
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Cour ses. After all, top technological expertise in any
vital field like medicine is a nation’s human asset wi thout
which its advance and devel opnent will be stunted. The role
of high grade skill or special talent may be less at the
| esser levels of education, jobs and disciplines of socia
i nconsequence, but nor e at the higher | evel s of
sophisticated skills and strategic enployment. To deval ue
nerit at the sunmit is to tenporise with the country’'s
devel opnent in the vital areas of professional expertise."
(underlining ours)

A simlar strand of thought runs through |Indra Sawhney
& Os. V. Union of I'ndia & Ors. ([1992] Supp.(3) SCC
217), where a Bench of nine Judges of this Court considered
the nature, anplitude  and scope of the constitutiona
provisions relating to reservations in the services of the
St ate. Jeevan Reddy J. speaking for the majority (in
paragraph 836) ~stated that the very idea of reservation
inmplies selection of a |less neritorious person. At the sane
time, we recognise that this nuch cost has to be paid if the
constitutional prom se of social justice is to be redeened.
W also formally believe that given an opportunity, nenbers
of these classes are bound to overconme their initia
di sadvantages and ‘would conmpete with 2 and may in some
cases excel ? nenbers on open conpetition. Having said
this, the Court went on to add, (in paragraph 838) "W are
of the opinion that there are certain services and positions
where either on account of nature of duties attached to them
or the level (in the hierarchy) at which they obtain, merit
as explained herein above al one counts. |n- such situations
it may not be advisable to provide for reservations. For
exanpl e, technical posts in research and devel opnent
organi sati ons/departnents/institutions, in specialities and
super-specialities in medicine, engineering and other such
courses in physical science and mathematics, in defence
services and in the establishments connected therewith.”
(underlining ours)

A simlar view has been taken in Mhan Bir  Singh
Chawma v. Punjab University, Chandigarh & Anr. ([1997] 2
SCC 171) where this Court said that at higher levels  of
education it would be dangerous to depreciate nerit ~ and
excel | ence. The hi gher you go in the | adder of education
the | esser should be the reservation. |In Dr. Sadhna Devi’s
case (supra) also this Court has expressed a doubt as to
whet her there can be reservations at the Post G aduate |eve
i n Medi ci ne.

W are, however, not directly concerned wth the
guestion of reservations at the Post Gaduate level in
Medi ci ne. We are concerned with another special “provision
under Article 15(4) nmade at the stage of admission to the
Post Graduate Medical Courses, nanely, providing for lesser
qualifying marks or no qualifying marks for the nenbers  of
the Schedul ed Castes and Schedul ed Tribes for adm ssion  to
the Post Graduate Medical Courses. Any special provision
under Article 15(4) has to bal ance the inportance of having,
at the higher levels of education, students who are
nmeritorious and who have secured adm ssion on their nerit,
as against the social equity of giving conpensatory benefit
of admission to the Schedul ed Caste and Scheduled Tribe
candidates who are in a disadvantaged position. The sane
reasoni ng whi ch propelled this Court to underl i ne
reasonabl eness of a special provision, and the nationa
interest in giving at the highest |evel of education, the
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few seats at the top of the educational pyranmd only on the
basis of nerit and excellence, applies equally to a specia
provision in the formof [ower qualifying marks for the
backward at the highest |evels of education

It is of course, inmportant to provide adequate
educational opportunities for all since it is education
which ultimately shapes life. It is the source of that thin
stream of reason which alone can nurture a nation’s ful
potenti al . Moreover, in a denmocratic society, it is
extremely inportant that the population is literate and is
able to acquire information that shapes its decisions.

The spread of primary education has to be w de enough

to cover all sections of the society whether forward or
backwar d. A large percentage of reservations for the
backward would be justified at this |[|evel. These are
required in individual as well as national interest. A
university | evel education upto graduation, also enables the
i ndi vidual ~concerned to secure better enploynent. It is

perm ssi ble and necessary at this level to have reasonable
reservations for the backward so that they nay al so be able
to avail of these opportunities for betternent through
education, to which they may not have access if the college
adm ssions are entirely by nerit as judged by the nmarks
obtained in the qualifying examination. At the |evel of
hi gher post-graduate university education, ‘however, apart
from the individual 'self interest of the candidate, or the

national interest ‘in pronotingequality, a nore inportant
national interest cones into play. The facilities for
training or education at this level, by their very nature,
are not available in abundance. It is essential in the
national interest that these special facilities are made

avail able to persons of high calibre possessing the highest
degree of nerit so that the nation can shape their
exceptional talent that is capable of contributing to the
progress of human know edge, creation and utilisation of new

nedi cal, technical or other techni ques, extending the
frontiers of know edge through research work - in fact
everything that gives to a nation excellence-and ability to
conpete internationally in prof essional, technical and

research fields.

This Court has repeatedly said that at the level ~ of
superspeci ali sation there cannot be any reservation because
any dilution of nmerit at this level woul d adversely affect
the national goal of having the best possible people at the
hi ghest | evel s of professional and educational training. At
the level of a super speciality, sonmething nore than a nere
pr of essi onal conpetence as a doctor is required. A
super-speci al i st acquires expert know edge in his speciality
and is expected to possess exceptional conpetence and skil
in his chosen field, where he may even make an origina
contribution in the formof new innovative techni ques or new
know edge to fight diseases. It is in public interest that
we pronote these skills. Such high degrees of skill and
expert know edge in highly specialised areas, however,
cannot be acquired by anyone or everyone. For exanple,
speci al i sed sophi sticated know edge and skill and ability to
make right choices of treatment in critical nmedica
conditions and even ability to innovate and devi ce new |lines
of treatnment in critical situations, requires high | evels of
intelligent understanding of medial know edge or skill and a
high ability to learn fromtechnical literature and from
experi ence. These high abilities are also required for
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absorbing highly specialised know edge which is being
inmparted at this level. It is for this reason that it would
be detrinental to the national interest to have reservations
at this stage. Opportunities for such training are few and
it isinthe national interest that these are nade avail abl e
to those who can profit fromthemthe nost viz. the best
brains in the country, irrespective of the class to which
t hey bel ong.

At the next bel ow stage of post-graduate education in
medi cal specialities, sinilar considerations also prevai
though perhaps to a slightly | esser extent than in the super
specialities. But the elenment of public interest in having
the nost meritorious students at this level of education is
present even at the stage of post-graduate teaching. Those
who have specialised nedical know edge in their chosen
branch are able to treat better and nore effectively,
patients who are sent to themfor expert diagnosis and
treatnent / in- their specialised field. For a student who
enrols for such speciality courses, ‘an ability to assimlate
and acquire special know edge is required. Not everyone has
this ability. O course intelligence and abilities do not
know any frontiers of caste or class or race or sex. They
can be found anywhere, but not in everyone. Ther ef or e,
sel ection of the right calibre of students is essential in
public interest at the level of specialised post-graduate
education. In view of this supervening public interest
which has to be  balanced against the social equity of
providing sone opportunities to the backward who are not
able to qualify on the basis of nmarks obtained by them for
post-graduate learning, it is for an expert body such as the
Medi cal Council of India, to lay down the extent of
reservations, if any, and the |owering of qualifying nmarks,
if any, consistent wth the broader public interest in
havi ng the nost conpetent people for specialised training,
and the conpeting public interest in securing social justice
and equality. The deci si on may (per haps, depend upon the
expert body’'s assessnent of the potential of the reserved
category candi dates at a certain level of mininum qualifying
mar ks and whet her those who secure admission on the basis of
such marks to post-graduate courses, can be expected to be
trained in two or three years to cone up to the standards
expected of those with post-graduate qualifications.

The speciality and super speci ality courses in
medi cine also entail on-hand experience of treating or
operating on patients in the attached teaching ~hospitals.
Those wundergoing these programmes are expected to occupy
posts in the teaching hospitals or discharge duties attached
to such posts. The el ements of Article 335, therefore,
col our the selection of candidates for these courses and the
Rul es framed for this purpose.

In the premses the special provisions for SC. ST
candi dat es whet her reservations or |ower qualifying marks -
at the speciality level have to be mnimal. There cannot,
however, be any such special provisions at the Ilevel of
super specialities.

Entrance Exami nation for post-graduate courses and
qual i fyi ng marKks:

Wen a commobn entrance examnation is held for
adni ssion to postgraduate nedical courses, it is inportant
t hat passing marks or m ni mum qualifying marks are
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prescribed for the examnation. It was, however, contended
before wus by |earned counsel appearing for the State of
Madhya Pradesh that there is no need to prescribe any
m ni mum qual i fying marks in the conmon entrance exarm nation

Because all the candidates who appear for the comon
entrance exam nation have passed the MB.B. S. exam nati on
which is an essential pre-requisite for admission to
post graduate nedical courses. The PGVEE is nerely for

screening the eligible candidates.

This argument ignores the reasons underlying the need
for a comon entrance exam nation for post-graduate nedica
courses in a State. There nay be several universities in a
State which conduct MB.B.S. courses. The courses of study
may not be uniform ~The quality of teaching may not be
uni form The standard of assessment at the MB.B.S
exam nation also may not be wuniform in the different
uni versities. Wth the result that in sone of the better
universities which apply nore strict tests for evaluating
t he performance of students, a higher st andard of
performance is required for getting the passing marks in the

M B. B. S. exam nati on. Simlarly, a higher standard of
performance nmay be required for getting higher marks than in
other universities. Sone universities may assess the
students liberally with the result that the candidates with
| esser know edge nay be able to secure passing marks in the
M B. B. S. exam nati on; while it may also be easier for
candi dates to secure nmarks at the higher level. A comon
entrance exani nation, t her ef or e, provi des " a uni f orm
criterion for judging the nerit of all candidates who come
from different universities. Qovi ously, as soon as one

concedes that there can be differing standards of « teaching
and evaluation in different universities, one cannot rule
out the possibility that the candidates who have passed the
M B. B. S. exam nation froma university which is liberal in
evaluating its students, would not, necessarily, have
passed, had they appeared in an exam nation where’' a nore
strict evaluation is nade. Simlarly, candi dates who have
obtained very high nmarks in the MB.B.S. exam nation where
evaluation is liberal, would have got | esser nmarks had they
appeared for the exam nation of a university where stricter
standards were applied. Therefore, the purpose of such a
conmon entrance exam nation is not nerely to gr ade
candi dates for selection. The purpose is also to evaluate

all candidates by a comon yardstick. One nust, therefore,
also take into account the possibility that sone  of the
candi dates who may have passed the MB.B. S exam nation

from nore "generous" universities, may not qualify at. the
entrance exam nation where a better and uniformstandard for
judging all the candidates fromdifferent universities is
appl i ed. In the interest of selecting suitable candidates
for specialised education, it is necessary that the ' comon
entrance exam nation is of a certain standard and qualifying
marks are prescribed for passing that exam nation. Thi s
al one will balance the conpeting equities of having
conpetent students for specialised education and the need to
provide for some roomfor the backward even at the stage of
speci al i sed post-graduate educati on which is one step bel ow
the super specialities.

The submi ssion, therefore, that there need not be any
qual i fying marks prescribed for the comon entrance
examnation has to be rejected. W have, however, to
consi der whet her different qualifying mar ks can be
prescribed for the open merit category of candi dates and the
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reserved category of candidates. Normally passing marks for
any examination have to be uniformfor all categories of
candi dat es. We are, however, informed that at the stage of
adnmission to the MB.B.S. course, that is to say, the
initial course in nedicine, the Medical Council of India has
permtted the reserved category candidates to be admitted if
they have obtained the qualifying marks of 35% as agai nst
the qualifying marks of 45% for the general category

candi dat es. It is, therefore, basically for an expert body
like the Medical Council of India to determ ne whether in
t he commbn entrance exam nation Vi z. PGVEE, | oner

qual i fying marks can be prescribed for the reserved category
of candi dates as agai nst the general category of candi dates;
and if so, how nmuch | ower.  There cannot, however, be a big
disparity in the qualifying marks for the reserved category
of candi dates and the general category of candidates at the
post-graduate level. This level is only one step below the
apex level of ~nmedical training and education where no
reservations ~are perm ssible and selections are entirely on

nerit. At -only one step below this level the disparity in
qualifying nmarks, if the expert body permits it, nust be
m ni mal . It nust be kept at a |level where it is possible

for the reserved category candidates to cone up to a certain
| evel of excellence when they qualify in the speciality of
their <choice. It/ /is in public interest that they have this
| evel of excellence.

In the present case, the disparity of qualifying marks
being 20%for the reserved category and 45%for the genera
category is too great a disparity to sustain public interest
at the level of post -graduate nedical training and
education. Even for the MB.B.S. course, the difference in
the qualifying nmarks between the reserved category and the
general category is smaller, 35%for the reserved category
and 45% for the general category. W see no |logic or
rational e for the difference to be |arger at the
post - graduate |evel.

St andard of Educati on

A large differentiation in the qualifying marks
between the two groups of students would make it very
difficult to maintain the requisite standard of teaching and
training at the post-graduate level. Any good teaching
institution has to take into account the calibre of its
students and their existing | evel of know edge and skills if

it is to teach effectively any higher courses. |f there are
a nunber of students who have noticeably |lower skills. and
know edge, standard of education will have to  be either
|owered to reach these students, or these students will not
be able to benefit fromor assinilate higher Jlevels of
teaching, resulting in frustration and failures. It @ would

also result in a wastage of opportunities for specialised
training and know edge which are by their very nature,
[imted.

It is, therefore, wong to say that the standard of
education is not affected by admtting students with |ow
qualifying marks, or that the standard of education is
affected only by those factors which cone into play after
the students are admitted. Nor wll passing a comon fina
exam nati on guarantee a good standard of know edge. There
is a great deal of difference in the know edge and skills of
those passing with a high percentage of marks and those
passing with a |ow percentage of marks. The reserved
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category of students who are chosen for higher levels of
university education nust be in a position to benefit and
improve their skills and know edge and bring it to a |eve
conparable wi th the general group, so that when they emnerge
wi th specialised know edge and qualifications, they are able
to function efficiently in public interest. Providing for
20% marks as qualifying marks for the reserved category of
candidates and 45% marks for the general category of
candi dates, therefore, is contrary to the mandate of Article
15(4). It is for the Medical Council of India to prescribe
any special qualifying marks for the adnmission of the
reserved category candidates to the post-graduate nmnedica
cour ses. However, the difference in the qualifying narks
should be at Jleast the sane as for adnmission to the
under - graduat e nedi cal courses, if not |ess.

Learned senior counsel M. Bhaskar P. Gupta for the
intervenors drew our attention to an interesting study done
by R C ~Davidson in relation to the affirmative action and
ot her special consideration adm ssions at the University of
California, Davis, School of Medicine. The study graded the
students who were adnitted on a scale (MCAC) with a range
from 1 to 15. On this scale, the students who received
speci al considerati on adm ssi on had an average score of nine
while the students who were admitted on open nerit had an
average of 11. However, when both these groups graduated
from nedical school both the groups had a- high rate of
successful graduation though the general group had a
statistically significant higher rate. The special group
had a graduation rate of 94%while the general group had a
graduation rate of 98% The study also found ‘that the
differences in the abilities of special consideration
students were nore evident in the first and second years of
the curriculum In the third year also the differences were
vi si bl e. However, the two groups had begun to merge in
their achievenents; and ultimately by the time the groups
qualified in the final exam nation, there was a convergence
of academic progress between ‘the special consideration
adnmi ssion students and the regularly adnitted students as
the process of training |engthened. A similar study does
not appear to have been made in our country relating to the
progress of the reserved category candidates in the course
of their studies. But two things are evident even fromthe
study nmmde by Davidson. The |onger the period of training,
the greater the chances of convergence of the two groups.

Secondly, both the groups had an initial high score - nore
than halfway up the scale. Also, the initial difference in
their scores was not very large. It was nine as conpared to

el even on a scale of fifteen. Therefore, at a high | evel of
scoring, the narrower the difference, the greater the
chances of convergence. This study, therefore, “will not
help the respondents in the present case because 'of the
substantial difference in the qualifying marks for adm ssion
prescribed for the reserved category candi dates as against
the general category candi dates; and the very |ow |evel of
qualifying marks prescribed. Thirdly, at the post-graduate
level the course of studies is relatively shorter and the
course is designed to give high quality speciality education
to the qualified doctors to enable themto excel in their
chosen field of speciality. Therefore, unless thereis a
proper control at the stage of admission, on the different
categories of the students who are adnmtted, and unless the
di fferences are kept to a mininum such differences will not
di sappear in the course of time if the course of study is a
speci al i sed course such as a post-graduate course.
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Who should decide the qualifying marks and wll it
af fect the standard of education

Learned counsel for the States of Uttar Pradesh and
Madhya Pradesh contend that it is for the States to decide
the qualifying marks which should be prescribed for the
reserved category candidates at the PGQVEE. It is a nmatter
of state policy. The Medical Council of India cannot have
any say in prescribing the qualifying marks for the PGVEE
The two States have contended that it is the State which
controls adm ssions to the post - graduate courses in
medi ci ne. It is for the State to deci de whether to provide
a common entrance exam nation or not. This exam nation may
or nmay not have any mininumgqualifying marks or it nmay have
different qualifying  nmarks for different categories of
candi dat es. It is, therefore, not open to any other
authority to interfere with the rules for adm ssion to the
post - graduat e nedi cal courses in each State. They have al so
contended that a commpn entrance examination is nerely for
the purpose of screening candidates and since all the
candi dates have passed the M B. B. S. exam nati on t he
standard is not affected even if no mninmm marks are
prescri bed for passing the comon entrance exam nation. The
|atter argunment we have al ready exam ned and negatived. The
other contention, however, relating to the power of the
State to control adnissions to the post-graduate courses in
medi ci ne requires to be exani ned.

The |legislative conpetence of the Parlianent and the
| egi sl atures of the States to make | aws under Article 246 is
regul ated by the VIIth Schedule to the Constitution.. In the
VIIth Schedule as originally in force, Entry 11 of \ List-11
gave to the States an exclusive power to legislate on
"Education including universities subject to the provisions
of Entries 63, 64, 65 and 66 of List-1 and Entry 25 of
List-111." Entry 11 of List-1l was deleted and Entry 25 of
List-111 was anmended with effect from3.1.1976 as'a result
of the Constitution 42nd Amendnent Act of 1976. The present
Entry 25 in the Concurrent List is as foll ows:

"Entry 25, List IlIl: Education, including technica
education, nedical education and universities, subject to
the provisions of entries 63, 64, 65 and 66 of ~List 1I:
vocational and technical training of Iabour."

Entry 25 is subject, inter alia, to Entry 66 of
List-1. Entry 66 of List-1 is as follows:-
"Entry 66, List |I: Co-ordination and determination of

standards in institutions for higher education or research
and scientific and technical institutions."

Both the Union as well as the States have the power to
| egi sl ate on education including nedical education, subject,
inter alia, to Entry 66 of List-l1 which deals with 1laying
down standards in institutions for higher education or
research and scientific and technical institutions as also
co-ordination of such standards. A State has, therefore,
the right to control education including nedical education
so long as the field is not occupied by any Union
Legi sl ati on. Secondly, the State cannot, while controlling
education in the State, inpinge on standards in institutions
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for higher education. Because this is exclusively wthin
the purview of the Union Governnent. Therefore, while
prescribing the criteria for adm ssion to the institutions
for higher education including higher medical education, the
State cannot adversely affect the standards |aid down by the

Union of India under Entry 66 of List-1. Secondly, while
considering the cases on the subject it is also necessary to
renmenber that from 1977 education including, inter alia,

nmedi cal and university education, is nowin the Concurrent
List so that the Union can |legislate on admission criteria
al so. If it does so, the State will not be able to
legislate in this field, except as provided in Article 254.

It would not be correct to say that the norns for
adnmi ssion have no connection with the standard of education
or that the rules for admission are covered only by Entry 25
of List Ill. Norns of admission can have a direct inpact on
the standards of education. O course, there can be rules
for admi ssion which are consistent with or do not affect
adversely the standards of education prescribed by the Union

in exercise of powers _under Entry 66 of List-I. For
exanple, a State may, for admission to the post-graduate
nmedi cal courses, lay down qualifications in addition to
those prescribed wunder Entry 66 of List-I. This would be

consistent w th pronoting higher standards for admi ssion to
the higher educational courses. But any lowering of the
norms laid down can, and do have an adverse effect on the
st andar ds of education in the .institutes of hi gher
educati on. St andards  of education in an institution or
col | ege depend on various factors. Some of these are:

(1) The calibre of the teaching staff; (2) A proper
syl labus designed to achieve a high'level of education in
the given span of time; (3) The student-teacher ratio; (4)
The ratio between the students and the hospital | beds
avail able to each student; (5) The calibre of the students
admtted to the institution; (6) Equipnment and |aboratory
facilities, or hospital facilities for training in the case
of nedical colleges; (7) Adequate accommpdation for the
college and the attached hospital; and (8) The standard of
exam nations held including the manner _in which the papers
are set and exam ned and the clinical performance is judged.

Wiile considering the standards of education in -any
college or institution, the calibre of students who are
admitted to that institution or college cannot be -ignored.
If the students are of a high calibre, training progranmes
can be suitably noul ded so that they can receive the maxi mum
benefit out of a high |level of teaching. |If the calibre of
the students is poor or they are unable to follow the
instructions being inparted, the standard of ~-teaching
necessarily has to be |lowered to make them understand the
course which they have wundertaken; and it wmy not be
possible to reach the |levels of education and training which
can be attained with a bright group. Education involves a
conti nuous interaction between the teachers and t he
students. The pace of teaching, the level to which teaching
can rise and the benefit which the students wultinmately
recei ve, depend as much on the calibre of the students as on
the calibre of the teachers and the availability of adequate
i nfrastructural facilities. That is why a | ower
student-teacher ratio has been considered essential at the
| evel s of higher university education, particularly when the
training to be inparted is highly professional training
requiring individual attention and on-hand training to the
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pupils who are already doctors and who are expected to treat
patients in the course of doing their post-graduate courses.

The respondents rely upon some observations in sonme of
the judgments of this Court in support of their stand that
it is for the State to lay down the rules and norns for
adm ssi on; and that these do not have any bearing on the
standard of education. In P. Rajendran v. State of Madras
& Os. ([1968] 2 SCR 786), a Constitution Bench of this
Court considered the validity under Articles 14 and 15(1),
of district- wise reservations nmade for seats in the nmedica
col | eges. In that <case, the Act in question prescribed
eligibility and qualifications of candidates for adm ssion
to the nedical colleges.  The Court observed, "So far as
adnmission is concerned, it has to be nade by those who are

in control of the colleges - in this case, the Governnent.
Because the nedical colleges are Government col | eges
affiliated to the university. |I'n these circunstances, the

Governnment was entitled to frame rules for admission to
nedi cal = ‘col'l eges controlled by it, subject to the rules of
the wuniversity as to eligibility and qualifications. Thi s
was what was done in these cases and, therefore, the
sel ection cannot be chall enged on the ground that it was not
in accordance with the University Act and the rules franed
thereunder." This/ Court, therefore, upheld the additiona
criteria framed by the State for adm ssion which were not
i nconsistent wth the norns for admi ssion laid dowmn by the
University Act. Since these additional qualifications did
not dimnish the eligibility norms under the University Act,
this Court upheld the additional criteria laid down by the
state as not affecting the standards laid down by the
University Act. The question of diluting the standards |aid
down, did not arise.

The respondents have enphasi sed the observation that
adm ssion has to be nmade by those who are in control of the
col | eges. But, the question is, 'on what basis? Adm ssions
must be nmade on a basis which is consistent ‘with the
standards laid down by a statute or regulation framed by the
Central CGovernnment in the exercise of its powers under Entry
66, List I. At times, in some of the judgnents, the words
"eligibility"” and "qualification” have been used
i nterchangeably, and in sone cases a distinction has been
nade between the two words ? "eligibility" connoting the
mnimum criteria for selection that may be | ai d down by the

Uni versity Act or any Centr al Statut e, whi | e
"qualifications" connoting the additional norms |aid down by
the colleges or by the State. |In every case the mninmm

standards as laid down by the Central Statute or under it,
have to be complied with by the State while nmaki ng

admi ssi ons. It may, in addition, |ay down other additiona
norms for adnission or regulate admi ssions in the exercise
of its powers under Entry 25 List IlIl in a manner not

inconsistent with or in a manner which does not dilute the
criteria so |laid down.

In Chitra Ghosh & Anr. v. Union of India & Os.
([1970] 1 SCR 413), the Constitution Bench of this Court
considered, inter alia, reservation of nine seats for the
nom nees of the Governnent of India in a Government Medica
College under Article 14 of the Constitution. This Court
upheld the reservation as a reasonabl e classification under
Article 14 on the ground that the candi dates for these seats
had to be drawn fromdifferent sources and it would be
difficult to have uniformty in the matter of selection from
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anongst them The background and the course of studies
undertaken by these candidates would be different and
divergent and, therefore, the Central Governnent was the
appropriate authority which could nmake a proper selection
out of these categories. The questions before us, did not
arise in that case

In the State of Andhra Pradesh & Os. V. Lavu
Narendranath & Os. etc. ([1971] 3 SCR 699), this Court
considered the wvalidity of a test held by the State
CGovernment for adm ssion to nedical colleges in the State of
Andhra Pradesh. The Andhra University Act, 1926 prescribed
the mnimumqualification of passing HSC, PUC, |1.S.C. etc.
exam nations for entry into a higher course of study. The
Act, however, did not make it incunmbent upon the Governnent
to make their selection on the basis of the narks obtained
by the candi dates at these qualifying exam nations. Si nce
the seats for the MBBS course were limted, the CGovernnent,
which ‘ran the nedical <colleges, had aright to nmke a
sel ection out of the |arge nunber of candi dates who had
passed the HSC, PUC or other prescribed exam nations. For
this purpose the State Government prescribed an entrance
test of its own and al so prescribed a m ni mum 50% of marks
at the qualifying examnation of HSC, 1SC, PUC etc. for
eligibility to appear at the entrance test. The Court said
t hat nerely because the CGover nrent”  suppl enent ed t he
eligibility rules by a witten test-in the  subjects wth
which the candidates were already fanmiliar, there was
nothing wunfair inthe test prescribed. Nor did the test
mlitate against the powers of Parlianment under Entry 66 of
List-1. Entry 66 List-I is not relatable to a 'screening
test prescribed by the Governnent or by a university for
selection of students fromout of a'large nunber applying
for adnmission to a particular course of study.

Therefore, this Court considered the entrance test
held by the State in that case as not violating Entry 66 of
List-1 because the statutory provisions of the Andhra
University Act were also conplied with and the test was not
i nconsistent wth those provisions.. Secondly, in that case
the Court viewed the test as not in substitution of the HSC,
PUC, |SC or other such exam nation, but in-addition to it,
for the purpose of proper selection fromout of a |arge
nunber of students who had appli ed.

This latter observation is relied upon by the State of
Madhya Pradesh in support of its contention that the
additional test which the State may prescribe is only. for
better selection. Therefore, it is not necessary to |ay
down minimumqualifying marks in the additional test. Lavu
Narendranath (supra), however, does not |lay down that it is
perm ssible not to have mininumqualifying marks 'in the
entrance test prescribed by the State; nor does it |ay down
that every test prescribed by the State nust necessarily be
viewed as only for the screening of candi dates. On the
facts before it, the Court viewed the test as only a
screening test for proper selection fromanongst a |arge
nunber of candi dates.

On the facts before us, the PGVMEE is not just a
screening test. Candi dates who have qualified from
di f ferent universities and in courses which are not
necessarily identical, have to be assessed on the basis of
their relative nmerit for the purpose of admission to a
post - graduate course. It is for proper assessnent of
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relative nerit of candidates who have taken different
exam nations fromdifferent universities in the State that a

uniform entrance test is prescri bed. Such a test
necessarily partakes of the character of an eligibility test
as also a screening test. In such a situation, m nimnmm
qualifying marks are necessary. The question of m ninmm
qual i fying marks is not addressed at all in Levu

Nar endranath (supra) since it did not arise in that case.

In Dr. Anmbesh Kumar v. Principal, L.L.RM Mdica
Col l ege, Meerut and Ors. ([1986] Supp. SCC 543), a State
order prescribed 55% as mnimummarks for admission to
post-graduate nedical courses. The Court considered the
guestion whether the State can inpose qualifications in
addition to those |laid down by the Medical Council of India
and the Regul ations framed by the Central Governnent. The
Court said that any additional or further qualifications
which the State may lay down would not be contrary to Entry
66 of | List-1- since additional qualifications are not in
conflict “with the Central Regulations but are designed to
further the objective of the Central Regulation which is to
pronmote proper standards. The Court said, (at page 552)
"The State Covernment by laying down the eligibility
qualification, nanely, the obtaining of certain mnimm
marks in the MB.B/S. “exanm nation by the candi dates has not
in any way encroached upon the Regul ati ons nade under the
I ndian Medical Council Act nor does it infringe the centra
power provided in '‘the Entry 66 of List-1 of  the Seventh
Schedule to the Constitution. The order nerely provides an
addi ti onal eligibility qualification.” None ' of t hese
judgrments lays down that any reduction in the eligibility
criteria would not inpinge on the standards covered by Entry
66 of List-1. Al these judgnments dealt ~with additiona
qualifications ? qualifications-in addition to what was
prescribed by the Central Regulations or Statutes.

There are, however, two cases where there are
observations to the contrary. One is the case of 'the State
of Madhya Pradesh & Anr. v. Kumari N vedita Jain & Os.
([1981] 4 SCC 296), a judgnent of a Bench of three judges.
In this case the Court dealt with adnmission to the MB.B. S
course in the nedical colleges of the State of Mdhya
Pr adesh. The Rules framed by the State provided for a
m ni mum of 50% as qualifying marks for the general category
students for admission to the nedical colleges of the State.
But for the Schedul ed Castes and the Scheduled Tribes the
m ni mum qualifying marks were prescribed as 40%  Later on,
the mnimm qualifying marks for the Schedul ed Castes. and
the Schedul ed Tri bes were reduced to 0. The Court observed,
(paragraph 17) "That it was not in dispute and it could not
be disputed that the order in question was in conflict with
the provisions contained in Regulation 2 of the Regulations
franed by the Indian Medical Council." But it held that
Entry 66 of List-l would not apply to the selection  of
candidates for admission to the nedical colleges because
standards would cone in after the students were adnmtted.
The Court also held that Regulation 2 of the Regul ations for
adnmission to MBS courses framed by the Indian Medica

Council, was only recomrendatory. Hence any relaxation in
the rules of selection made by the State Government was
per m ssi bl e. W will exam ne the character of t he
Regul ations framed by the Medical Council of India alittle
| ater. But we cannot agree with the observations made in

that judgment to the effect that the process of selection of
candi dates for admission to a medical college has no rea
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i mpact on the standard of nedical education; or that the
standard of nmedical education really cones into the picture
only in the course of studies in the nedical colleges or
institutions after the selection and admi ssi on of
candi dat es. For reasons which we have explained earlier

the criteria for the selection of candidates have an
i nportant bearing on the standard of education which can be
effectively inparted in the nedical colleges. We cannot
agree with the proposition that prescribing no m ninmm
qualifying marks for adm ssion for the Schedul ed Castes and
the Scheduled Tribes would not have an inpact on the
standard of education in the nedical colleges. O course,
once the mninumstandards are laid down by the authority
having the power to do so, any further qualifications laid
down by the State which-will |ead to the selection of better
students cannot be challenged on the ground that it is
contrary to what  has been laid down by the authority
concer ned. But-the action of the State is valid because it
does not adversely inpinge on the standards prescribed by
the appropriate authority. Al t hough this judgment is
referred to in the Constitution Bench judgnment of Indra
Sawhney & Os. v. Union of India & Os. (supra) the
guestion of standards being |owered at the stage of
post -graduate nedical adm ssions was not before the court
for consideration./ The court nerely said that since Article
16 was not applicable to the facts in Kunmari- Nivedita Jain's
case (supra), Article 335 was not considered there. Fort
post- graduate medi cal education, where the "students" are
required to discharge duties as-doctors in hospitals, some
of the considerations underlying Articles 16 and 335 would

be relevant as hereinafter set out. But that apart, it
cannot be said that the judgment in Nvedita Jain is
approved in all its aspects by Indra Sawhney v. Union of
I ndi a.

The ot her case where a contrary view has been taken is
Ajay Kumar Singh & O's. v. State of Bihar & Os. ([1994]
4 SCC 401) decided by a Bench of three Judges. It also
held, following Kumari N vedita Jain & Os.(supra) (at page
417) that "Entry 66 in List-l does not take in the selection
of candidates or regulation of adm ssion to institutes of
hi gher education. Because standards conme into the picture
after admissions are mmde." For reasons stated above we
di sagree with these findings.

In this connection, our attention is also drawn to the
enphasis placed in sone of the judgnments on the fact that
since all the candidates finally appear and pass in the sane
exam nation, standards are naintained. Therefore, rules for
adnmi ssion do not have any bearing on standards. In A ay
Kumar Singh & Ors. v. State of Bihar & Os. (supra) this
Court, relying on Kumari Nivedita Jain (supra), said that
everybody has to take the same post-graduate exam nation to
qualify for a post-graduate degr ee. Ther ef or e, the
guarantee of quality lies in everybody passing the sane
final exam nation. The quality is guaranteed at the exit
st age. Therefore, at the adm ssion stage, even if students
of lower nmerit are admtted, this wll not cause any
detriment to the standards. There are similar observations
in Post Graduate Institute of Medical Education & Research
Chandigarh & Os. v. K L. Narasimhan & Anr. (supra).
This reasoning cannot be accepted. The final pass marks in
an exam nation indicate that the candi date possesses the
m ni mum requisite know edge for passing the examination. A
pass mark is not a guarantee of excellence. There is a
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great deal of difference between a person who qualifies with
the mnimm passing marks and a person who qualifies wth
hi gh rmarks. If excellence is to be pronoted at post-
graduate |l evels, the candi dates qualifying should be able to
secure good marks while qualifying. It may be that if the
final examination standard itself is high, even a candi date
with pass marks woul d have a reasonable st andard.

Basi cal |l y, there is no single test for det er m ni ng
st andar ds. It is the result of a sumtotal of all the
inputs - calibre of students, calibre of teachers, teaching
facilities, hospital facilities, standard of exam nations
etc. that will guarantee proper standards at the stage of
exit. We, therefore, 'disagree with the reasoning and

conclusion in Ajay Kumar Singh & O's. v. Stage of Bihar &
Os. (supra) and Post Graduate Institute of Medica

Educati on & Research, Chandigarh & Os. V. K. L.
Nar asi mhan & Anr. (supra).

The 'I ndiran Medi cal Council Act, 1956 and st andards:

Has  the Union Governnent, by Statute or Regul ations
laid down the standards at the post-graduate level in
medicine in the exercise of its legislative powers under
Entry 66, List |1? ‘the appellants/petitioners rely upon the
I ndian Medical Council Act, 1956 and the Regul ations franed

under it. The respondents contend that, in fact, no
standards have been laid down by the Medical Council of
I ndi a. Al so the standards laid down are only directory and

not mandatory.

Now, one of the objects and reasons contained in the
Statement of Objects and Reasons acconpanying the Indian
Medi cal Council Act of 1956 is:".<..... . ......... (d) to
provide for the formation of a Cormittee of Post-Gaduate
Medi cal Education for the purpose of assisting the Medica
Council of India in prescribing standards of post-graduate
nedi cal education for the guidance of universities and to
advice wuniversities in the matter of securing uniform
standards of post-graduate nedical education throughout
India." Section 20 of the Indian Medical Council Act, 1956
deals with post-graduate nedical education. The relevant
provi sions under Section 20 are as follows:-

"20. Post graduate nedical education committee for
assisting council in mtters relating ~to postgraduate
medi cal education: -

(1) The Council may prescri be st andar ds of
post gr aduat e nmedi cal education for the gui dance of
universities, and advise wuniversities in the matter of
securing uni form standards for postgraduate medi ca
education throughout India, and for this purpose the Centra
government nmay constitute from anong the nenbers of the
counci | a post gr aduat e medi cal education conmittee
(hereinafter referred to as the postgraduate nmedi-ca
education conmittee).

(5) The views and recomrendati ons of the postgraduate
conmittee on all matters shall be placed before the Council
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and if the Council does not agree with the views expressed
or the recomendati ons nmade by the postgraduate committee on
any matter, the Council shall forward themtogether with its
observations to the Central government for decision."

Section 33 of the Act gives to the Council the power
to nmeke regulations generally to carry out the purposes of
t he Act with the previous sanction of the Centra
CGover nrent . It provides that without prejudice to the
generality of this power such Regul ati ons may provide, under
Section 33(j) for the courses and period of study and of
practical training to be undertaken, the subjects of
exam nati on and the standards of proficiency therein to be
obtained in universities or medical institutions, for grant
of recognised nedical qualifications, and under Section
33(1) for the  conduct of ' professional exam nat i ons,
qualifications of exam ners and the conditions of adm ssion
to such exam nations.

Pursuant to its power to frane Regul ations the Mdica
Council of India has framed Regul ati ons on Post-G aduate
Medi cal Education which have been approved by the Governnent
of India under Section 33 of the Indian Medical Council Act,
1956. These regul ations which have been franed on the
recomrendations of the Post - Graduat e Medi cal Education
Conmittee prescribe iin extenso the courses for post-graduate
nmedi cal education, « the facilities to be provided and the
standards to be maintained. After setting out the various
cour ses, bot h degr ee and di pl omg, avail abl e for
post-graduate nedical education, the “Regulations  contain
certain general provisions/conditions sone of which need to
be noted. Condition 4 deals with the student-teacher ratio.
It says:

"The student-teacher ratio should be such that the
nunber of post-graduate teachers to the nunber of
post-graduate students adnitted per year, be maintained at
one to one.

For the proper training of the post- graduate students
there should be alimt to the nunmber of students admitted
per year. For this purpose every unit should consist of at
| east three full tinme post-graduate teachers and can —admt
not nmore than three students for post- graduate training per

year. I f the number of post-graduate teachers in the wunit
is nmore than three then the nunber of students can be
i ncreased proportionately. For this purpose, one student

shoul d associate with one post- graduate teacher".

Condition 5 says:

"The selection of post-graduates both for degree -and
di pl oma courses should be strictly on the basis of academ c
nmerit."

Condition 6 is as fol |l ows: -

"Condition 6: The training of post-graduates for
degree should be of the residency pattern with patient care.
Both the in-service candidates and the stipendaries should
be given simlar clinical responsibility ............. "
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Under the heading "facilities for post-graduate
students" clause (1) provides as follows: -

"Clause (1): There would be two types of post-
graduat e students:

(a) Those holding posts in the sane Department 1|ike
Resi dent, Registrar, Denmpnstrator etc. Adequate nunber of
pai d posts should be created for this purpose.

(b) Those receiving stipends. The stipends should
normal |y be Rupees 300/- per nonth payable for the duration
of the course."

Under the heading "criteria for the selection of
candi dates" Cl ause (a) is as follows: -

"(a) Students for post-graduate training should be
selected strictly onnerit judged on the basis of academc
record in the under-graduate course. Al selection for
post - graduat e st udi es should be conduct ed by the
Universities."

Under the heading "Evaluation of merit” it is provided
as follows: -

"The Post-graduate Commttee was of the opinion that
in order to determine the nmerit of a candi date for adm ssion
to post-graduate nedical courses, (i) his performance at the
M B. B. S. exam nations, (ii). his-performance during the
course of internship and housemanship for which /'a daily
assessment chart be maintained and (iii) the report of the
teachers which is to be submitted periodically may be
consi der ed.

Alternatively the authorities concerned may conduct
conpetitive entrance examnation to deternmine the nerit of a
candi date for admi ssion to post-graduate nedical courses.™

Under the heading "Methods of training" it is, inter
alia, provided:

S The in-service training requires the
candi date to be a resident in the campus and shoul d be given
graded responsibility in the managenment and treatnment of
patients entrusted to his care. Adequate nunmber of post of
clinical residents or tutors should be created for this
pur pose. "

M. Sal ve, | earned counsel appearing for the Medica
Council of India has, therefore, rightly submtted that
under the Indian Medical Council Act of 1956 the |Indian
Medi cal Council is enpowered to prescribe, inter alia,
standards of post-graduate nedical education. In the
exercise of its powers under Section 20 read with Section 33
the Indian Medical Council has franed Regulations which
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govern post-graduate nedical education. These Regul ations,
therefore, are binding and the States cannot, in the
exerci se of power under Entry 25 of List-I1I1, nake rules and
regul ations which are in conflict with or adversely inpinge
upon the Regulations framed by the Medical Council of India
for post- graduate medical education. Since the standards
laid down are in the exercise of the power conferred under

Entry 66 of List-1, the exercise of that power s
exclusively wthin the domain of the Union Government. The
power of the States under Entry 25 of List-111 is subject to

Entry 66 of List-I.

Secondly, it is not the exclusive power of the State
to frame rules and regul ations pertaining to education since
the subject is in the Concurrent List. Therefore, any power
exercised by the State in-the area of education under Entry
25 of List-111 will also be subject to any existing rel evant
provisions nmade in that connection by the Union Governnent
subj ect, of course, to Article 254.

In Ajay Kumar Singh & Ors. v. State of Bihar & Os.
(supra), this Court examined the powers of the Indian
Medi cal Council under Section 20 of the Indian Medica
Council Act, 1956 and held that the power of the Council to
prescri be standards of post-graduate nedical education under
Section 20 are only for the guidance of the wuniversities.
Since Section 20 also refers to the power of the Council to
advice wuniversities in the mtter of securing uniform
standards for post-graduate nedi cal education throughout
India, the Court said that the entire power under Section 20
was purely advisory. Therefore, the power of ~the Indian
Medi cal Council to prescribe the mninmm standards of
nedi cal education at the post- graduate |level was only
advisory in nature and not of a binding character '\ (page
415) .

W do not agree wth this interpretation’ put on
Section 20 of the Indian Medical Council Act, 1956. Section
20(1) (set out earlier) is in three parts. The first part
provides that the Council may prescribe standards of
post - graduat e medi cal education for the guidance of
uni versities. The second part of sub-section(1l) says that
the Council may advise wuniversities in the natter of
securing uni form standards for post-graduate nedica
education throughout. The | ast part of sub- section (1)
enables the Central Governnent to constitute from  anobngst
t he menbers of the Council, a post-graduate nedica
education committee. The first part of sub-section(l)
enmpowers the Council to prescribe standards of post-graduate
nedi cal education for the gui dance of uni versities.
Therefore, the wuniversities have to be guided by the
standards prescribed by the Medical Council and must | shape
their programres accordingly. The scherme of the ' Indian
Medi cal Council Act, 1956 does not give an option to the
universities to followor not to follow the standards laid
down by the Indian Medical Council. For exanple, the
nmedi cal qualifications granted by a university or a nmedica
institution have to be recognised under the Indian Medica

Council Act, 1956. Unl ess the qualifications are so
recogni sed, the students who qualify will be not be able to
practice. Before granting such recognition, a power 1is

given to the Medical Council under Section 16 to ask for
information as to the courses of study and exam nations.
The wuniversities are bound to furnish the information so
required by the Council. The post-graduate nmedi ca
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conmttee is also wunder Section 17, entitled to appoint
nedi cal inspectors to inspect any nedical institution
college, hospital or other institution where nmedi ca

education is given or to attend any exani nation held by any
university or medical institution before recommending the
nmedi cal qualification granted by that university or medica
institution. Under Section 19, if a report of the Commttee

is unsatisfactory the Medical Counci | nay wi t hdr aw
recognition granted to a medical qualification of any
medi cal institution or university concerned in the manner

provided in Section 19. Section 19A enables the Council to
prescribe mninum standards of nedical education required
for granting recognised nedical qualifications other than
post-graduate nedical qualifications by the universities or

nmedi cal institutions, while Section 20 gives a power to the
Council to prescribe mininumstandards of post-graduate
medi cal educati on. The universities nust necessarily be

gui ded ~by the standards prescribed under Section 20(1) if
their ' degrees or diplonas are to be recognised under the
Medi cal -~ ‘Counci | of India Act. W, therefore, disagree with
and overrule the finding givenin Ajay Kumar Singh & Os.
V. State of Bihar & Ors. (supra), to the effect that the
standards of post-graduat e nmedi cal education prescribed by
the Medical Council of India are nerely directory and the
universities are not bound to conply with the standards so
prescri bed.

In State of Madhya Pradesh & Anr. v. Kunari Nivedita

Jain & Os. (supra), the provisions of |Indian Medica
Council Act and the regulations framed for -~ under-graduate
nmedi cal courses were considered by the Court. The Court

said that while regulation 1 was nmandatory, regulation 2 was
only recomendatory and need not be foll owed. W' do not
agree with this line of reasoning for the reasons which we
have set out above.

In the case of Medical Council of India v. State of
Karnataka & Ors. ([1998] 6 SCC 131) a bench of three judges
of this Court has distinguished the observations nmde in
Kumari  Nivedita Jain (supra). It has also disagreed wth
Ajay Kumar Singh & Os. v. State of Bihar & Os (supra)
and has come to the conclusion that the Medical Counci
Regul ations have a statutory force and are nandatory. The
Court was concerned with adm ssions to the MB.B. S course
and the Regulations franed by the Indian - Medical Counci
relating to admissionto the MB.B.S. course. The Court
took note of the observations in State of Kerala'v. Kunari
T.P. Roshana & Anr. ([1979] 1 SCC 572 at page 580) to the
effect that under the Indian Medical Council Act, 1956, the
Medi cal Council of India has been set up as an expert body
to control the mninmum standards of nedical education and to
regul ate their observance. It has inmplicit power to
supervise the qualifications or eligibility standards for
adm ssion into nedical institutions. There is, under the
Act an overall vigilance by the Medical Council to prevent
sub-standard entrance qualifications for nedical courses.
These observations would apply equally to post-graduate
nmedi cal courses. W are in respectful agreement with this
reasoni ng.

The Regul ati ons governi ng post - graduat e nedi ca
education already referred to earlier, provide for adm ssion
on the basis of nerit. The Regul ations, however, have not
clearly spelt out whether there can or cannot be, any
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reservations for Schedul ed Castes, Schedul ed Tribes and/or
backward class candidates at the stage of post-graduate
nedi cal admi ssi ons. Wet her such a reservation would
i mpi nge on the standards or not woul d depend upon the manner
in which such reservation is nmade, and whether the m ni num
qualifying marks for the reserved categories are properly
fixed or not. It is for the Medical Council of India to |ay
down proper norns in this area and to prescribe whether the
m ni mum qualifying marks for the adm ssion of students in

the reserved category can be less than the m ni mum
qualifying marks for the general category students at the
post-graduate level; and if so, to what extent. Even if we

accept the contention of the respondents that for the
reserved category candidates also, their inter se nmerit is
the criterion for selection, although for the reserved
category of candidates |ower ninimmqualifying marks are
prescribed, the nerit which is envisaged under the Indian
Medi cal~ Council Act or its Regulations is conparative merit
for all ~'categories of candidates. For admission to a
post - graduate course in nmedicine, the merit criterion cannot
be so diluted by the State as to affect the standards of
post-graduate nedical -education as prescribed under the
Regul ati ons franed by the Indian Medical Council. It is for
the Indian Medi cal Council to consider whether |ower m ni num
qualifying marks /can be prescribed at the post-graduate
| evel for the reserved category candi dates. - W have al ready
opi ned that the m ni mum qualifying marks of 20% as conpared
to 45%for the general category candidates appear to be too
low. This would make it difficult for the reserved category
candidates to bring their perfornance on a par with genera

category candidates in the course of post-graduate studies
and before they qualify in the post-graduate exam nation

It is also necessary in public interest to ensure that the
candi dates at the post- graduate level have not just passed
the examination, but they have profited fromtheir studies
in a manner which nakes them capable of making their own
contribution, that they are capable of diagnosing difficult
nedi cal conditions with a certain degree of expertise, and
are capable of rendering to the ill, specialised services of
a certain acceptable standard expected of doctors wth
speci al i sed training.

The States of U P. and Madhya Pradesh have cont ended
that if the minimumqualifying narks are raised i nthe case
of the reserved category candi dates, they will not be able
to fill all the seats which are reserved for them The
pur pose, however, of higher nedical education.is not to fil
the seats which are available by | owering standards; nor is
the purpose of reservation at the stage of post-graduate

nedi cal education nerely to fill the seats with the reserved
category candi dates. The purpose of reservation, i f
permssible at this level, is to ensure that the reserved

category candidates having the requisite training and
calibre to benefit from post-graduate medi cal education-and
rise to the standards which are expected of persons
possessing post- graduate nedical qualification, are not
denied this opportunity by conpeting with general category
candi dates. The general category candi dates do not have any
social disabilities which prevent themfromgiving of their
best . The special opportunity which is provided by
reservation cannot, however, be made avail able to those who
are substantially below the levels prescribed for the
general category candidates. It will not be possible for
such candidates to fully benefit fromthe very linited and
speci al i sed post-graduate training opportunities which are
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designed to produce high calibre well trained professionals
for the benefit of the public. Article 15(4) and the spirit

of reason which perneates it, do not permt |owering of

m ni mum qualifying marks at the post-graduate level to 20%
for the reserved category as against 45%for the genera

category candidates. It will be for the Medical Council of

India to decide whether such lowering is pernissible and if

so to what extent. But in the nmeanwhile at |east the norns
which are prescribed for adnmission to the MB.B.S. courses
ought not to be |owered at the post-graduate |evel. The
lowering of mininumaqualifying marks for admission to the
M B. B. S. courses has been permtted by the Indian Medica

Council upto 35%for the reserved category as against 45%
for the general category. The nmarks cannot be |owered
further for adm ssion to the post-graduate nedical courses,

especially when at the super speciality level it is the
unani nous view of all the judgments of this Court that there
shoul d be no reservations. This wuld also inply that there
can be no lowering of mnimumaqualifying marks for any
category - of candidates at the |level of adnission to the
super - speci ali-ti es courses.

In Mhan Bir Singh Chawa V. Punjab University,
Chandigarh & Anr.  (supra) also this Court has taken the
vi ew that the higher you go the | ess should be the extent of
reservation or weightage and it would be dangerous to
depreciate merit and excell ence at the highest |evels. In
S. Vinod Kumar & Anr. v. Union of I'ndia & Os. ([1996] 6
SCC 580) this Court while considering Articles 16(4) and 335
held that for the purpose of pronotion |ower qualifying
mar ks for the reserved category candi dates were not
perm ssi bl e. Dr. Sadhna Devi & Os. v. State of UP. &
Os. (supra) has rightly prescribed mininmm qualifying
marks for the comon entrance exam nation for post-graduate
medi cal courses. The Court left open the question  whether
there could be any reservation at the post- graduation |eve
and to what extent |esser qualifying nmarks could be
prescribed, assuming the reservations can be nade. As we
have said earlier, these are nmatters essentially of /laying
down appropriate standards and hence to be decided by the
Medi cal Council of India. However, the disparity in the
m ni mum qual i fyi ng mar ks cannot be substantial.

In Post Gaduate Institute of Medical Education &
Research, Chandigarh and Os. v. K L. Narasimhan & Anr.
([1997] 6 SCC 283) there are observations to the effect that
the reservation of seats at the post-graduate and doctora
courses in nmedicine would not |lead to | oss of efficiency and
would be perm ssible under Article 15(4). There are  al so
observations to the effect that since all appear for the
sane final examination, there is no downgr adi ng of
excel | ence. These observations, in our view, cannot be
accepted for reasons set out earlier. The judgment of the
Court in Post Gaduate Institute of Medical Education &
Research, Chandigarh and Os. v. K L. Narasimhan & Anr.
(supra) in so far as it lays down these propositions is
overrul ed.

In the premses, we agree with the reasoning and
conclusion in Dr. Sadhna Devi & Ors. v. State of UP. &
Os. (supra) and we overrul e the reasoni ng and concl usi ons
in Ajay Kumar Singh & Os. v. State of Bihar & Os.
(supra) and Post Gaduate Institute of Medical Education &
Research, Chandigarh and Os. v. K L. Narasimhan & Anr.
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(supra). To concl ude:

1. W have not exam ned the question whether
reservations are pernissible at the post-graduate |evel of
nmedi cal educati on;

2. A common entrance exam nati on envi saged under the
Regul ations framed by the Medical Council of India for
post -graduate nedical education requires fixing of mininum
qual i fying marks for passing the exanmi nation since it is not
a nmere screening test.

3. Whet her | ower mni num qualifying marks for the
reserved category candidates can be prescribed at the
post -graduate | evel of nedical education is a question which
must be decided by the Medical Council of India since it
affects standards of post-graduate medical education. Even
if mninmmaqualifying marks can be |owered for the reserved
category /candidates, there cannot be a wde disparity
between ‘the mininum qualifying nmarks for the reserved
cat egory candidates and the m nimumqualifying marks for the
general category candidates at this level. The percentage
of 20% for the reserved category and 45% for the genera
category is not permssible under Article 15(4), the same
bei ng unreasonable at the post-graduate |evel and contrary
to public interest.

4. At the level of adm ssion to the super speciality
courses, no special provisions are perm ssible, they being
contrary to national interest. Merit al one can be the basis
of selection.

In the prenmises, the inmpugned Uttar Pradesh Post
Graduat e Medi cal Educati on (Reservation for Schedul ed
Castes, Scheduled Tribes and other Backward C asses) @ Act,
1997 and G O dated 7.6.1997 of the State of Madhya Pradesh
are set aside. However, students who have already taken
adnmi ssion and are pursuing courses of post-graduate nedica
study wunder the inpugned Act/G O ~will not be affected
Qur judgnent will have prospective application. Furt her
pending consideration of this question by the Medica
Council of India, the two States may followthe nornms laid
down by the Medical Council of India for |owering of  marks
for admission to the under-graduate MB.B.S. nedica
courses, at the post-graduate |level also.as a tenporary
nmeasure until the norns are laid down. This, however, wll
not be treated as our having held that such |owering of
marks will not lead to a lowering of standards at the post-
graduate |evel of nedical education. Standards cannot be
lowered at this level in public interest. This is a matter
to be decided by an expert body such as the Medical Counci
of India assisted by its Post- Graduate Medical Education
Conmittee in accordance with | aw

. A No.2 in WP(C) No.679 of 1995, Wit Petition
Nos. 290 of 1997, 300 of 1997, C A No........ of 1999
(Arising out of SLP(C) No.12231 of 1997) and Wit Petition
(C No.350 of 1998 are disposed of accordingly.

Revi ew Petition Nos. 2371-72 of 1997 in CA
Nos. 3176- 77/ 97

Normal ly the power to reviewis used by us sparingly
to correct errors apparent on the face of the record. In
the judgment sought to be reviewed, however, there are
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observations which are so widely worded that they nmay create

m schief or national detrinent. W would, therefore, Iike
to clarify the position regarding admissions to the super
specialities in medicine. In Post Gaduate Institute of

Medi cal Education & Research, Chandigarh and Ors. v. K L.
Nar asi mhan & Anr. ([1997] 6 SCC 283), which is the judgnent

in question, it was, inter alia, held that there could be
reservation of seats for the Schedul ed Castes and Schedul ed
Tribes at post-graduate |evels or doctoral Ilevels in

nmedi ci ne and that such reservations would not lead to a | oss
of efficiency and are perm ssible under Article 15(4).

In the group of civil appeals decided by Post G aduate
Institute of Medical Education & Research, Chandigarh and
Os. V. K.L. Narasinmhan & Anr. (supra), the appeal of
the present petitioners had challenged an Adm ssion Notice
No. 15/90 issued in the I'ndian Express of 25.11.1990, under
which six seats for the super speciality courses of
DM/MC H were kept reserved for the Schedul ed Caste and
the Scheduled Tribe candidates. The petitioners rightly
contend that at the super speciality |evel there cannot be
any relaxation in favour of any category of candi dates.
Admi ssions should be entirely on the basis of open nerit.

The anbit of special provisions under Article 15(4)
has already been considered by us. Wile the object of
Article 15(4) is to advance the equality principle by
providing for protective discrimmnation in favour of the
weaker sections so that they nay becone stronger and be able
to conpete equally with others nmore fortunate, one cannot
also ignore the wider interests of society while  devising
such speci al provi si ons. Undoubt edl y, protective
di scrimnation in favour of the” backward, incl udi ng
schedul ed castes and scheduled tribesis as much in the
interest of society as the protected groups. At the same
time, there may be other mnational interests, such as
pronoting excellence at the highest |evel and providing the
best talent in the country with the maxinum ‘avail able
facilities to excel and contribute to society, which have
also to be borne in mind. Special provisions nmust strike a
reasonabl e bal ance between these diverse national -interests.

In the case of Dr. Jagdish Saran & Ors. v. Union of
India (supra) this Court observed that at the highest scales

of speciality, the best skill or talent nust behand-picked
by selection according to capability. Losing a potentia
great scientist or technol ogist would be a national |oss.

That is why the Court observed that the higher the |evel of
education the lesser should be the reservation. . There are
simlar observations in Dr. Pradeep Jain & Os. v. /Union
of India & Os. (supra). Undoubtedly, Dr. Pradeep Jain &
Os. v. Union of India & Ors. (supra) did not deal wth
reservation in favour of the Scheduled Castes and the
Schedul ed Tri bes. It dealt with reservation in favour - of
resi dents and students of the same university. Nevertheless
it correctly extended the principle laid down in Dr.
Jagdish Saran & Ors. v. Union of India (supra) to these
kinds of reservation also, holding that at the highest
| evel s of nedical education excell ence cannot be conproni sed
to the detrinent of the nation. Admi ssions to the highest

avai |l abl e nedi cal cour ses in the country at t he
super-speciality levels, where even the facilities for
training are limted, nust be given only on the basis of
conpetitive nmerit. There can be no relaxation at this

| evel .
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Indra Sawhney & Os. v. Union of India & Os.
(supra) has also observed that in certain positions at the

hi ghest level nerit alone counts. In specialities and
super-specialities in nedicine, nerit alone must prevail and
there should not be any reservation of posts. The

observations in Indra Sawhney & Ors. v. Union of India &
Os.(supra) were in respect of posts in the specialities and

super-specialities in nedicine. Nevert hel ess, the sane
principle applies to seats in the specialities and
super-specialities in medicine. Mor eover, study and

training at the |evel of specialities and super-specialities
in medicine involve discharging the duties attached to
certain specified nmedical posts in the hospitals attached to
the nedical institutions giving education in specialities
and super-specialities. Even where no specific posts are
created or kept for ~the doctors studying f or t he
super-specialities or specialities, the work which they are
required to-do in the hospitals attached to t hese
institutions is equivalent to the work done by the occupants
of such posts-in that hospital. In this sense al so, sone of
the considerations under Article 16(4) read with Article 335
rub off on adm ssions of candi dates who are given seats for
speciality and super-speciality courses in medicine. Even
ot herwi se wunder Article 15(4) the special provisions which
are made at this level of education have to be consistent
with the national interest in pronoting the highest |Ievels
of efficiency, skill and know edge anongst the best in the
country so that they can contribute to national progress and
enhance the prestige of the nation. The same view has been
upheld in Dr. Fazal Ghafoor v. Union of India & Os.
([1988] Supp. SCC 794) and Mohan Bir Singh Chawa v.
Punj ab University, Chandigarh, & Anr.~ ([1997] 2 SCC 171).

The Post-graduate Institute of Medical Education and
Research, Chandi garh, has been set up as an institution of
nati onal inportance. The Post-graduate Institute of Medica
Educati on and Research, Chandigarh Act, 1966, under Section
2 provides that the object of the said institution 'is to
make the institution one of national inportance. Section 12
sets out the objects of the Institute. These are _as
foll ows: -

"Cbjects of Institute:
The objects of the Institute shall be -

(a) to develop patterns of teaching in under- graduate
and post-graduate nedical education in all its branches so
as to denmonstrate a high standard of medi cal educati on;

(b) to bring together, as far as may be, in one place
educational facilities of the highest order for the training
of personnel in all inportant branches of health activity;
and

(c) to attain self-sufficiency in post- graduate
nedi cal education to neet the country’'s needs for
speci al i sts and nedi cal teachers.™
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Under Section 13 the functions of the Institute
include providing both wunder-graduate and post-graduate
teaching, inter alia, in nmedicine as also facilities for
research, conducting experinents in new nethods of medica
education both under-graduate and post-graduate, in order to
arrive at satisfactory standards of such education
prescribe courses and curricula for both under-graduate and
post-graduate study and to establish and maintain one or
nore medical colleges equipped to undertake not only
under -graduate but al so post-graduate nedical education in
the subject.

Under Section 32 of the said Act, the Post-graduate
Institute of Medical ~Education and Research, Chandigarh
Regul ati ons, 1967 have been framed. Regulation 27 provides
for 20% of the seats'in every course of study in the
Institute to be reserved for candidates belonging to the
Schedul ed ' Castes, ~Schedul ed Tri bes or other categories of
persons . ‘in accordance with the general orders issued by the
Central Governnent from time to -tine. Regul ation 27
however, cannot have any application at the highest |evel of
super-specialities as this would defeat the very object of
imparting the best ‘possible training to select neritorious
candi dat es who can contribute to the advancenent of
know edge in the fields of nedi cal” research and its
applications. Since no relaxation is permssible at the
hi ghest levels in the medical institutions, the petitioners
are right when they contend that the reservations made for
the Schedul ed Caste and the Schedul ed Tri be candidates for
admi ssion to D.M and M C. H. cour ses whi ch are
super-speciality courses, is not consistent wth t he
constitutional mandate under Articles 15(4) and  16(4).
Regul ation 27 would not apply at the level of adm ssions to
DM and MC H courses.

We, therefore, hold that the judgnent of this Court in
Post Gaduate |Institute of Medical Education & “Research
Chandigarh and O's. v. K L. Narasinhan & Anr. (supra)
cannot be read as holding that any type of relaxation is
perm ssible at the super-specialities |evel. The review
petitions are di sposed of accordingly.

Al the interlocutory applications also stand di sposed
of .




