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Bengal Finance (Sales Tax) Act, 1947 as applied ‘to Union
Territory of Del hi--Sections 2(5) & 5(2)(a)(ii)--To get the
benefit of Sale for resale or to a nmanufacturer--Wether
subsequent sal e should be wi thin Union Territory of Del hi.

HEADNOTE

Bengal Finance (Sales Tax) Act, 1947 was applied "to the
Union Territory of Del hi subject to certain nodifications by
a notification dated 28-4-1951. Every dealer whose gross
turnover exceeds the taxable quantumis liable to pay tax on
sal es effected by himafter a specified date and while he is
liable to pay tax, he cannot carry on business unless he
gets hinself registered and possesses a regi-stration
certificate. The tax is leviable on a dealer in respect of
his taxable turnover. To conpute taxable turnover of a
deal er, certain deductions are required to be nade from his
gross turnover and one of the deductions is that set  out in
section 5(2)(a)(ii). Wat is permtted to be deducted under
this provision is turnover of sales to a registered dealer
of goods of the class or classes specified in hi s
certificate of registration as being intended for resale by
himor for use by himas raw materials in the manufacture of
goods for sale. The first proviso enacts that the turnover
of sales covered by s. 5 (2) (a) (ii) would be deductible
only if a declaration duly filled in and signed by the
Regi stered deal er to whomthe goods are sold and contai ning
the prescribed particulars in prescribed formis furnished
by the selling dealer. The requirenent of such declaration
as condition of deduction is clearly intended to prevent
fraud and pronote admnistrative efficiency. The second
proviso provides that where any goods specified in the
certificate of registration are purchased by a registered
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deal er as being intended for resale by himor for use by him
as raw materials in the nmanufacture of goods for sale but
are utilised by himfor any other purpose the price of the
goods purchased shall be allowed to be, deducted from the
gross turnover of the selling dealer but shall be included
in the taxabl e turnover of the purchasing deal er

There are broadly two groups in which the appeals and the
wit petitions can be divided. One group consists of
appeal s where the assessees purchased goods of the class
specified in the certificate of registration as being
intended for resale by themand furnished to the dealers
selling the goods, declarations in the prescribed form
stating that the goods were intended for resale kind
thereafter resold the goods though not within, the territory
of Delhi. The second group consists of appeals where the
assessees Purchased goods of the class specified in the
certificate of registration as being intended for use by
there. as raw materials in the manufacture of goods for sale
and furnished to the prescribed particulars in prescribed
formis furni shed by the selling dealer, the dealers selling
the goods declarations inthe prescribed formstating that
the goods were purchased by them for use as raw materials in
the manufacture of goods for sale and thereafter wused the
goods purchased as raw materials in the manufacture of

goods, in sonme cases outside Delhi and in sonme others
inside, but in the after. sold the goods 'so manufacturer
outside Delhi. The High Court of  Del hi - negatived the

contention of the assessees that they were not covered by
the second proviso to's. 5(2) (a) (ii). The Hi gh Court took
the view that for the purposes-of s. 5(2)(a)(ii) and the
second proviso, resale of the goods purchased was  confined
to, resale inside Delhi and so also use of the goods
purchased is raw materials in the manufacture of goods and
99
sal e of manufactured goods were required to be, inside Del hi
and, therefore, if the assessees resold the goods  outside
Delhi or wused themas raw materials in the manufacture
outside Delhi, or even if the manufacture was inside / Del hi
sold the goods nmanufactured outside Delhi, there was
utilisation of the goods by the assessees for a  purpose
other than that for which they were purchased and hence the
second proviso to s. 5(2)(a)(ii) was attracted and the price
of the goods purchased was liable to be included in the
taxabl e turnover of the assessees
The question for considerati on was whet her “resale" under s.
5 (2) (a)(ii) and the second provi so nmeans, resale any where
wi t hout any geographical limtation or it is confined only
to resal e inside Del hi.
The Revenue contended
(1) the words "inside the Union territory of Del hi" are not
to be found ins. 5 (2) (a) (ii) and the second provi so but
they nmust be read in these provisions as a mat t.er of
construction because
(a) if resale outside Del hi were held to  be
within the terns of s. 5(2)(a)(ii) and -the
second proviso, the Union territory of Delhi
would 1l ose tax altogether in cases where the
goods wer e resold outside Del hi . The
intention of the Legislature was to recover
tax at only one point while the goods were in
the stream of trade.
(b) t he Legi slature had no | egi sl ative
conpet ence to tax sale out si de Del hi .
Therefore, resale ", thin the nmeaning of s.
5(2)(a)(ii) and the second proviso could not
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possi bly include resal e outside Del hi.
(c) the words "by hinmt following upon the
word "resale" ins. 5(2)(a)(ii) and t he
second proviso clearly indicated ’'that the
resal e contenpl ated under these provisions was
resal e by the purchasing dealer as a
regi stered dealer and since the concept of
regi stered dealer has relation only to sale
inside Delhi, the resale nust be within the
territory of Delhi.
Al owi ng the appeals and Wit Petitions,
HELD : 1. It is a well settled principle of interpretation
that a statutory enactment nmust or ordinarily be construed
according to the plain natural nmeaning of its |anguage and
that no words shoul d be added, altered or nodified unless it
is plainly necessary to do so in order to prevent a
provision from being unintelligible absurd unreasonable
unwor kabl'e or totally irreconcilable with the rest of the
statute. [1104]
R. v. '‘Dakees 1959] 2 Al E R 350, Federal St eam
Navi gation Co. Ltd: v. V. Depar t ment of Tr ade &
I ndustry, [ 1974] 2 Al ER 97, Nar ayanaswani V.
Panner sal vam & Ors. [1973] 1 SCR 172 relied on

2. Addition to or nodi fication of words used in statutory
provision is generally not permssible but the court nmay
depart fromthis rule to avoid a patent absurdity. There

are no words such as 'inside the Union-territory of Delhi"
qualifying resale so as to linmt it to resale wthin the
territory of Delhi.  The Legislature could have easily used
such words if its intention was to confine resale within the
territory of Delhi but it omtted to do so. [IIIA B, E]
Attorney General-Sillen [1964] 2 H & C at 526 referred to.
The absence of specific words limting resale inside the
territory of Delhi is not w thout significance and it cannot
be made good bya process of judicial construction, for

to do so would be to attribute to the Legislature and
intention which it has not chosen to express and to usurp

the legislative function. It is obvious that resale is
subsequent sale after the first and it nust, therefore, have
the some neaning as ’'sale’ defined in s. 2(g). The

definition of sale ins. 2(g) is a general definition which
does not Iimt it to a sale inside the territory of Delhi
Even a sale outside the territory of Delhi is wthin the
coverage of the definition. Section 5(2)(a)(ii) ~does not
see to inmpose any tax on resale. What it does is to provide
deduction in respect of

100

sale to a registered dealer. Even under the second proviso,
what is taxed is the' just sale nade by tile, selling dealer
and not the resale nade by the purchasing dealer. Thus
there is no tax sought to be inposed on the resale under
section 5(2)(a)(ii) or the second proviso and the argunent
of lack of legislative conpetence has no substance. It
woul d, be straining the | anguage of the enactment too  much
to say that the words "by hinf are intended to nmean by him
as a registered dealer. [112B-D, El G 113D

3. The argunment of the Revenue that the Legislature could
never have intended that the Union territory of Del hi shoul d
be altogether deprived of tax in cases of this kind is
erroneous. It is not correct that the legislative intent
was to exenpt the sale. to the purchasing dealer only in
those cases where the Union territory of Del hi would be able
to recover the tax on resale of the goods by the purchasing
deal er. It is nowwell settled that when the Court is
construing a statutory enactnent the intention of the
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Legi sl ature shoul d be gathered fromthe | anguage used by it
and it is not permssible to the court to speculate about
the Legislative intent. [114C- D

Sal oman v. Salonan & Co. Ltd. [1897] A.C. 22, at 38 and,
Back-Cl awson International Ltd. v. Papierwerke Wl dhof-
Aschaf fenburg [1975] 1 AIl E R 810 at 814, relied on
4, Section 5(1)(a)(ii) and the second proviso occur in a
taxing statute and it is a well settl ed rul e of
interpretation that in construing a taxing statute one nust
have regard to the strict letter of the |aw and not nerely
to the spirit of the Statute or the substance of the |aw
[ 116A]

Cape Brandy Syndicate v. Inland Revenue Conmi ssioner [1921]
1 K B. 64 referred to.

5. It would be flyingin the face of well settled rul es of
construction of a taxing statute to read the words "inside
the Union territory of, Delhi"in section 5(2)(a)(ii) and
the second proviso, when the Plain and undoubted effect of
the addition of such words would be to expose a purchasing
deal er to penalty. [HL16E]

6. During the period the department adnministered the Act
in West Bengal and for few years in Delhi, they adninistered
it on the basis that resale was not confined to resale
inside the State of 'West Bengal or Union territory of Del hi
It is true that the view of the departnent as to the neaning
of a Statute which is adnministered by themis not adnissible
as an aid to construction, because wong practice does not
make the |aw, but | ong acqui escence of the Legislature in
the interpretati on put upon an enactnment may be regarded as
some sanction and approval of -it. The circunmstance that for
long vyears the Legislature did not intervene to anmend the
| aw by adding words "inside the Union territory of. Delhi"
even though the Revenue was continually admnistering the
law on the basis that resale neans resale anywhere does
throw some light on the intention of the Legislature. The
subsequent anmendnent al so throws light on the intention of
the Legislature. [117A-E, 118A]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: CGivil Appeal No. 1290 of 1977.
(Appeal by Special |leave fromthe Order dated. the 31-1-1977
of the Additional Commr. of Sales Tax New Del hi in Appea
No. 665 of 1976-77).

AND

ClVIL APPEAL NO. 1111 COF 1977

(Appeal by Special |eave fromthe Judgnment and Order dated
the 17-7-1975 of the Allahabad H gh Court in C MWP.  No.
494 of 1975).
101
AND
ClVIL APPEAL NO. 1352 COF 1977
(Appeal by Special Leave fromthe Judgment and Order dated
the 30th April, 1977 of the Sales Tax O fice at New Del hi).

AND

ClVIL APPEAL NO 1110 OF 1977

Appeal by Special Leave fromthe Judgnment and Order dated
the 22nd March, 1977 of the Sales Tax O ficer at New Del hi
in RC. No 13754).

AND
ClVIL APPEAL NO. 1085 OF 1977
(Appeal by Special Leave fromthe Judgnment and Order dated
30-3-1977 of the Sales Tax O ficer, New Del hi.)

AND
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ClVIL APPEAL NO. 236 OF 1976
(Appeal s by Special Leave fromthe Judgnent and Orders dated
the 18th December 1975 of the Sales Tax Oficer, Ward No.
40, Delhi for the assessnent year 1973-74 in Oder No.
856A) .
AND
ClVIL APPEAL NO. 456 OF 1976
(Appeal by the Special Leave fromthe Judgnent and Order
dated the 16th Septenber, 1975 of the Delhi High Court in
Civil Wit No. 343 of 1975).
AND
ClVIL APPEAL NO. 816 OF 1976
(Appeal by Special Leave fromthe Order dated the 30th June
1976 of the Addl. Commr. of Sales Tax, New Del hi in Appeal
No. 8945 of 1975-76).
AND
ClVIL APPEAL NO. 18 OF 1975
(Appeal by Special Leave fromthe Assessment Order No. 2667
dated 'the 6th Septenber, 1974 of the Sales-tax Oficer,
Assessing Authority, Ward No. 40, Del hi, for the year 1971-
72).
AND
ClVIL APPEAL NO. 1522 COF 1974
(From the Judgnent ‘and Order dated the 26th April, 1974 of
the Del hi High Court in Gvil Wit No. 1426 of 1973).
AND
CIVIL APPEAL NO. 1526 OF 1974
102
(From the Judgnent and Order dated the 26th April, 1974 of
the Del hi High Court in GCvil Wit No. 947 of 1973).
AND
WRI T PETI TI ONS NOS. 166/77 & 329 OF-1975 W TH SLPs.
NGs. 2522 & 2524 OF 1977
F. S. Nariman (in CA 1290, 1085 & 1352) A. K Sen (in
1111), S. T. Desai (in 1110), Ravinder Narain, Talat Ansari
& Balram Saingal (in CA 1290 & 1 1 1 1), Shri Narain (in
CAs. 1352, 1085 & 1110) Arjun Anand for J. B. Dadachanji &
Co. for the appellants in CAS. Nos. 1290, 1111, 1085, 1352,
1110 & 1526.
Shyamal a Pappu, J. Ramanurthi & R Vaigai in CAs. 236,
456/ 76 718 of 1975 for the appellants.
Sar dar Bahadur & Bi shnu Bahadur Saharya for the appellant in
CA 1522 of 1974.
Yogeshwar Prasad, Rani Arora & Meera Bali for the appellant
CAs. Nos. 816 & in WP. No. 166.
G S. Chatterjee, D. P. Mikherjee & A K ‘Ganguli for the
Petitioners in SLPs 2522 & 2524.
K. B. Rohatgi & M K Garg for the petitioners in WP. No.
329/ 75.
S. V. GQupte Attorney Ceneral (in CAs. 1290, 1352, 816 & I
10), R C. Chawla (in 1290 & WP. 166 & CA 18/75) R N
Sacht hey and A Subhashini for the respondents in C A
Nos. 1290, 1111, 1085, 1352, 1110, 236, 456, 816 of 1976, 18
of 1975, 1522 & 1526/ 74, WP. Nos. 166, 329 & SLPS. Nos.
2522 & 2524/ 77.
The Judgrment of the Court was delivered by
BHAGMTI, J. These appeals raise a short but interesting
guestion of lawrelating to the interpretation of section
5(2)(a)(ii) of the Bengal Finance (Sales Tax) Act, 1941 as
applied to the Union Territory of Delhi (hereinafter, for
the sake of convenience referred to as Delhi). The Act was
extended to Delhi subject to certain nodifications by a
Notification dated 28th April, 1951 issued by the Central
Governnment in exercise of the powers conferred by section 2
of the Part C States (Laws) Act, 1950 and it came into force
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in Delhi on 28th May, 1951 by virtue of a Notification
i ssued wunder section 1, sub-section (3) of the Act. There

have been several anendnents made in the Act from time to
time since the date of its application to Delhi but we are
concerned in these appeals only with the assessment periods
1971-72 and 1972-73 and hence we shall confine ourselves to
the relevant provisions of the Act as they stood during
these assessnent peri ods.

Section 2 enacted the definition provision and cl ause (c) of
that section defined a 'dealer to mean any person who

carries on the business of selling goods in Delhi. Cl ause
(g) of section 2 contained the

103

definition of "sale’. It was a definition in general terms
and it mad,. no reference to the situs of the sale. It did
not limt the definition to a sale inside Delhi. There was

an explanation tothis clause which laid down as to when a
sal e or  purchase shal | be deened to take place inside Del hi.
Section 4, sub-section (1) provided that every deal er whose
gross turnover during the year inmmediately preceding the
conmencemnent of the Act exceeded the taxable quantumat any
time wthin such year shall be liable to pay tax under the
Act on all sales effected after the date notified by the
Chi ef Comm ssi oner and sub-section (2) of that section said
that every deal er 'to whom sub-section (1) does not apply,
shal I, i f his ' gross turnover calcul at ed from the
conmencenent of any year exceeds the taxable quantumat any
time wthin such year, be liable to pay tax under the Act,
on the expiry of two nmonths fromthe date on  which such
gross turnover first exceeds the taxable quantum on al
sales effected after —such -expiry. Sub-section (5) of
section 4 defined 'taxable quantumi to nean, in relation to
any dealer who inports for sale any goods into Delhi or
manuf act ures or produces any goods for sale, regardless of,
the value of the goods inported, manufactured or produced,
ten thousand rupees, and in relation to any other  dealer
thirty thousand rupees. Sub-section (1) of section 5
provided different rates of tax, according as the goods fel
within one category or another, at which the tax payable by
a dealer shall be levied on his taxable turnover. Wat is-
"taxabl e turnover’ was defined in subsection (2) of section
5 to nmean :
"that part of a dealer’s gross turnover during
any period which remains after deducti ng
therefrom
(a) hi s turnover during that period on-
(i) the sale of goods declared tax-free
ti nder section 6;
(ii) sales to a regi stered deal er-of goods of
t he class or classes specified in t he
certificate of registration of such dealer, as
being intended for resale by him or for wuse
by himas raw materials in the nmanufacture of
goods for sale; and of containers or other
materials for the packing of goods of the
class or classes so specified for sale
Provided that in the case of such sales a
declaration duly filled up and signed by the
regi stered dealer to whomthe goods are sold
and containing the prescribed particulars on a
prescri bed from obtai nable fromthe prescribed
authority is furnished in the prescri bed
manner by the dealer who sells the goods.
Provi ded further that where any goods
specified in the certificate of registration
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are purchased by a registered dealer as being
i ntended for re-sale by himor for use by him
as raw materials in the nmanufacture of goods
for sale, but are utilised by him for any
ot her purpose, the price of t he goods
purchased shall be allowed to be deducted from
the gross

104
turnover of the selling dealer but shall be
included in the taxable turnover of t he
pur chasi ng deal er.
(iii) Sales to a registered deal er engaged in
the business of raising coal, of any goods
which are shown to the satisfaction of the
Conmi ssioner to be required directly for use
in connection with the raising of coal
(iv)  sales to ~any undertaking suppl yi ng
electrical energy to the public under a
I'icence or sanction granted or deenmed to have
been granted under the Indian Electricity Act,
1910 (I X of 1910) of goods for use by it in
the generations - distribution of such energy;
(v) Sal es of goods which are showmn to the
sati sfaction of the Conm ssioner to have been
di spatched by, or on behalf of dealer to an
address outside the (Union Territory) of
Del hi ;
(vi) ' such other sales as may be prescribed;"
This was the definition until 28th My, 1972,
when by Finance Act, 1972 the main. enactnent
in section5 (2) (a) (ii) was substituted by
the follow ng provision :

"(2) In this Act the expression 'taxable
turnover" means that part of a dealer’s ' gross
turnover during any period which remains after
deducting therefrom

(a) his turnover during that period on-

(i) X X X

(ii) sales to a registered deal er-

of goods of the class or classes specified in
t he certificate of registration of such
deal er, as being intended for re-sale by him
or "for wuse by himas rawnmaterials in the
manufacture in the Union Territory of Delh
(hereinafter in this subclause referred to as
Del hi), of goods (other than goods -declared
tax free under section 6)

(A for sale inside Del hi; or

(B) for sale in the course of inter-State
trade or conmerce, being a sale occasioning or
effected by transfer of docunents of ‘title to
such goods during the novenent of such | goods
fromDel hi; or

(O for sale in the course of export outside
I ndi a being a sal e occasioning the novenent of
such goods fromDel hi, or a sale effected by
transfer of docunments of title to such goods
effected during the novement of such goods
fromDelhi, to a place outside India and after
the goods have crossed the custonms frontiers
of India; and

of containers or other materials for the
packi ng of goods of the class or classes so
specified for sale;"
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Section 7, sub-section (1) laid down that no dealer shall
while being liable to pay tax under section 4, carry on
business as a dealer unless he has been registered and
possesses a registration certificate and subsection (3) of
that section provided for grant of a certificate of regis-
tration to a dealer on an application being nmade by him
under subsection (2) and said that such certificate of
registration shall specify the class or classes of goods for
the purposes of sub-clause (ii) it clause (a) of sub-section
(2) of section 5. Section 26 conferred power on the Chief
Conmi ssioner to make rules for carrying out the purposes of
the Act and in exercise of this power, the Delhi Sales Tax
Rul es, 1951 were nmde by the, Chief Conm ssioner. These
rules prescribed not only the formof the application for
registration but also the form of the certificate of
registration. Cause (3) of the formof the certificate- of
registration provided that the sale of the specified goods
to the dealer "for purposes of manufacture" and "for re-
sale" will befree of tax. This was in conformty with the
requi renent of section 5 (2) (a) (ii) as it stood prior to
its amendnent- and though section 5 (2) (a) (ii) was
substituted by the Finance Act of 19 72, no anmendnent was
made in the formof the certificate of registration and it
was only on 29th March, 1973 that clause (3) of the form of
the certificate of registration was substituted so as to
declare that the sales of the specified goods to the dealer
will be free of tax when they are "for use as raw materials
in the manufacture in the Union territory of Del hi of goods-
for sale in the, manner specified in section 5 (2) (a) (ii)
or "for resale". Simlarly, the formof declaration to be
furni shed by the purchasing dealer in order to entitle, the
deal er who has sold the goods to claim deduction of the
amount in respect of such sales under section 5 (2) (ii),
whi ch was prescribed by Rule 26, was al so not anended ' unti
29th March, 1973 and it continued to be in the follow ng
terms :

"Certified that the goods nmentioned’ in the

cash meno/ Bil NO---------2-----
dated------------- have been purchased by ne/us
from Ms.----------- and-are duly covered by
our Regi strati on Certificate
NO. --------------- dated ----=--=------ and are

required by nme/us for, re-sale/for use as raw
materials in the manufacture of goods for
sal e/for use in the execution of contract.
Si gnature
Deal er™

It was only on 29th March, 1973 that the  form
of the declaration was substituted by anendi ng
Rule 26 so as to bring it inline with the
amended section 5 (2) (a) (ii) and after the
substitution it ran as follows :

" Certified that the goods nentioned in the

Cash Menmo/ Bill No.------- dated--------- have
been purchased by nme/ us from
MS., -----mmmmm - - and are duly covered by
nme/our registration certificate No.

------------ valid from ------------and are

required by nme/us for

8-211 sci/ 78

106

re-sale/ for wuse as rawmaterial, in the
manuf acture in Delhi in accordance wth the
provi sions contained in section 5 (2) (a) (ii)
of the Bengal Finance (Sales Tax) Act, 1941 as
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in force. in the Union Territory of Delhi, of
goods for sale.

Sighature..............

Dealer................

The Act as originally enacted ended wth
Section 26 but by Amending Act of 1959,
Section 27 was introduced in the Act with
effect from 1lst October, 1959 and this section
provi ded that nothing in the Act or under the
rules shall be deemed to inpose or authorise
the inposition of a tax on any sale or

purchase of any goods, if such sale or
purchase takes pl ace

(i) in the course of Inter-state trade or
commer ce

(ii) outside the Union territory of Delhi, or
(iii) in the course. of import of the goods
into, or export of the goods out of, the
territory of India.
This section was obviously introduced with a viewto bring
t he Act into conformty wth Article 286 of t he
Constitution.
These are the rel evant provisions of the Act in the Iight of
which we have to decide the question of law arising in the
appeal s. The assessees in all the appeals are registered
deal ers and during the rel evant assessnent periods they held
certificates of registration specifying the class or classes
of goods intended for resale by themor for use by them as
raw-materials in the nmanufacture of goods for  sale. The
certificates of registration were in the formas it stood
prior to its anmendnent on 29th March, 1973 and they did not
specify that the resale of the goods purchased or their use
as rawnaterials in the manufacture of goods, or the sale of
manuf actured goods should be inside Delhi. There are
broadly two groups in which the appeals can be. divided for
the sake of convenience. One group consists of  appeals
where the assessees purchased goods of the class specified
in the certificate of registration as being intended for
resale by themand furnished to the dealers selling the
goods declarations in the prescribed form as-it stood prior
to 29th March, 1973, stating that the goods were intended
for resale and thereafter resold the goods, though  not
within the territory of Delhi, while the other consists of
appeal s where the assessees purchased goods of the class
specified in the certificate of registration as being
intended for use by themas raw materials in the manufacture
of goods for sale and furnished to the dealers selling the
goods declarations in the prescribed form as it/ stood prior
to 29th March, 1973, stating that the goods were purchased
by them for use as rawnmaterials in the manufacture of goods
for sale and thereafter used the goods purchased -as |aw
materials in the manufacture of goods, in sone cases outside
Del hi and in sone others inside, but in the latter, sold the
goods so manufactured outside Delhi. GCvil Appeals  Nos.
1110 of 1977, 1111 of 1977 and 1290 of 1977 —are
representative appeals belonging to the first group while
Cvil Appeals Nos. 1526 of 1972, 1085 of 1977, and 1352 of
107
1977 are illustrative of the appeals belonging to the second
group. Sone of the appears are brought by special |eave
directly fromthe orders of the assessing authority and sone
others fromthe appellate or Previsional orders. Speci a
leave was granted in these cases wthout requiring the
assessees to exhaust their renedies under the Act and to
approach the High Court of Delhi in the first instance,
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because a decision was already given by the H gh Court of
Del hi on 26th April, 1974 in Fitwell Engineers v. Financia

Comm ssioner of Delhi negativing the contentions of the
assessees. The view taken in the orders inmpugned in the
appeal s and accepted by the Hi gh Court of Delhi in Fitwell
Engi neers’ case was that for the purpose of section 5 (2)
(a) (ii) and the Second Proviso, resale of the goods
purchased was confined to resale inside Delhi and so also,
use of the goods purchased as rawmaterials in t he
manuf acture of goods and sale, of manufactured goods were
required to be inside Delhi, and, therefore, if t he
assessees resold the :.goods outside Del hi or used them as,
raw-materials in manufacture outside Delhi, or even if the
manufacture was inside Delhi, sold the goods nanufactured,
outside Delhi, there was utilisation of the goods by the
assessees for a purpose other than that for which they were
purchased and hence the, Second Proviso to section 5 (2) (a)
(ii) was attracted and the price of the goods purchased was
liable to be included in the taxable turnover of the
assessees. The question which arises for deternmnation in
the appeals is whether this viewtaken by the Taxing
Authorities and approved by the High Court of Delhi in
Fitwel | Engi neers’ case is correct and can be sustai ned.

W may first exam ne the scheme of the relevant provisions
of the Act in so far as it bears on the present controversy.
Every dealer, whose gross turnover exceeds the taxable
guantumis liable to pay tax on sales effected by him after
a specified date and while he is liable to pay tax, he
cannot carry on business unless he gets hinself registered
and possesses a registration -certificate: Though hi s
liability to tax is deter-mned by reference to his gross
turnover, whether it exceeds the taxabl e quantum or not, tax
is leviable on himonly in respect of his taxable turnover.
*The concept of taxable turnover is different fromthat of
gross turnover and to conpute taxable turnover of a dealer

certain deductions are required tobe nade from his gross
turnover and one of the deductions is that set/ out in
section 5 (2) (-a) (ii). Wat is Pernitted to be’ deducted
under this provision is turnover on sales by a  registered
dealer of goods of the class or classes specified in his
certificate of registration as being intended for resale by
himor for use by himas rawmaterials in the manufacture of
goods for sale. This deduction is allowed with reference to

the i ntended end-use of the goods, nanely, that they wll be
resold or they will be used as raw materials in~ the manu-
facture of goods for sale, according as they are purchased
for one purpose or the other. But in view of t he
i nnuerable transactions that May be entered into by the
dealers, it would be well nigh inpossible for the taxing

authorities to ascertain in each case whether the the /goods
were purchased as being intended for resale or for- use as
raw-materials in the manufacture of goods for sale and hence
the the First Proviso was enacted qualifying the substantive
provision by saying that the turnover the sale covered by
the terms of section 5 (2) (a) (ii). would be
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deductible only if "a declaration duly filled in and signed
by the registered dealer to whomthe goods are sold and
contai ning the prescribed particulars on a prescribed form
is furnished" by the selling dealer. The result is that a
deal er cannot get deduction in respect of the turnover of
his sales falling within section 5 (2) (a) (ii) wunless he
furni shes a decl arati on cont ai ni ng t he prescri bed
particulars on the prescribed formduly filled in and signed
by the purchasing dealer. The form of decl arati on
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prescribed under Rule 26 as it stood upto 29th March, 1973
contained an expression of intention of the purchasing
dealer to resell the goods purchased or to use themas raw
materials in the mnufacture of goods for sale. Such
declaration given by the purchasing dealer to the dealer
selling the goods would afford evidence that the goods were
purchased by the purchasing dealer "as being intended for
resale by himor for use by himas rawmaterials in the
manuf acture of goods for sale". The dealer selling the
goods woul d be granted deduction in respect of the sales on
the strength of such declaration given by the purchasing
deal er. The requirenent of such declaration as condition of
deduction is clearly intended to prevent fraud and pronote
adm nistrative efficiency. [Vide Kedarnath Jute Mg. Co.
Ltd. v. Commercial Tax O ficer(1).]

But what woul d be the position if the purchasing deal er does
not act according to the intention expressed by himin the
decl aration given to the selling dealer and in the one case,
does not resell the goods and in the other, does not use
themas rawnmaterials in the nmanufacture of goods for sale.
The selling dealer is granted deduction in respect of the
sal es nmade by hi m because the goods are purchased for resale
or for use as rawmaterials'in the manufacture of goods for
sale and this intended and-use of the goods purchased is
sought to be ensured by taking a declaration in the
prescribed form fromthe purchasing deal er. But if the
goods are utilised by the purchasing deal er for sone other
purpose contrary to'the intention expressed by him in the
decl aration, the object and purpose of giving deduction to
the selling deal er would be defeated. Even so, it would not
be right to withdraw the deduction. granted tothe selling
deal er because that would be penalising the selling dealer
for a breach of faith conmmtted by the purchasing dealer
The legislative wath should in all fairness fall 'on the
purchasing dealer and that is why the Second Proviso has
been introduced in the Act by Del hi Arendrment Act' 20 of
1959. The object of the Second Proviso is to ensure that
the intention expressed by the purchasing dealer in the
declaration given by himis carried out and he acts in
conformity with that intention. Were the purchasi ng deal er
gives a declaration of intention to resell -the goods
purchased or to use themas rawmaterials in the manufacture
of goods for sale, he nust act in accordance wth that
intention, because it is on the basis of that intention that
deduction is allowed,to the selling dealer-and if he does
not carry out that intention and utilises the goods for any
other purpose, it stands to reason that the tax which is
lost to the Revenue by reason of deduction granted to. the
selling deal er should be recoverable fromhim that is, the
purchasing deal er. If no deduction were granted to the
selling dealer, he would be liable to

(1) 16 S. T. Cases, 607.
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pay tax on the sale made by himand ultimately the incidence
of that tax would be passed on to the purchasi ng deal er, but
by reason of deduction allowed to the selling dealer, the
purchasing dealer escapes this incidence of tax and,
therefore, the Second Proviso ’'enacts that where the
pur chasi ng deal er acts contrary to the intention declared by
him the selling dealer shall not be penalised for the sin
of the purchasing deal er and he shall continue to have his
deduction, but the price of the goods purchased shall be
included in the taxable turnover of the purchasing dealer
The Second Proviso is thus intended to provide the
consequence of the purchasing dealer not conplying with the
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statenent of intention expressed in the declaration given by
himto the selling dealer under the First Proviso. This is
broadly the schene and i ntendnment of section 5 (2) (a) (ii)
and its two Provisos read in the context of the other
provi sions of the Act.
Now, the first question that arises for consideration is
whether ’'resale’ in section 5 (2) (a) (ii) and the, Second
Proviso nmeans resale any where w thout any geographica
l[imtation or it is confined only to resale inside Delhi.
The contention of the Revenue was that though the words
"inside the Union Territory of Delhi" are not to be found in
section 5 (2) (a) (ii) and the Second Proviso, they nmust be
read in these provisions as a matter of construction and
three reasons were given in support of this contention. The
first reason was that if resale outside Delhi were held to
be within the terms of section 5 (2) (a) (ii) and the Second
Proviso, the Union Territory of Delhi would |ose tax
al together in cases where the goods were resold outside
Del hi, because in that event the first sale would escape tax
by reason of the deduction granted under section 5 (2) (a)
(if) and the resale would also be free fromtax since, it is
out si de Del hi and- hence covered by the exenpting provision
contained in section27. The Legislature could never have
intended to bring  about such a result. where the Union
Territory of Del hi woul'd be deprived altogether of tax. The
intention of the Legislature was to recover tax at only one
poi nt whilst the goods were in the stream of trade and the
Legi sl ature, therefore, granted deduction in respect of the
first sale on the basis that it wuld be levying tax when
the goods were resold and that postulated the requirenent
that the resale should be inside Delhi. Secondly it was
urged that the Legislature had no | egislative conpetence to
tax sal e outside Del hi and noreover, by reason of section 27
sal e outside Del hi was taken out of the purview of the Act
and resale wi thin the neaning of section 5 (2) (a) (ii) and
the Second Proviso could not, therefore, possibly include
resal e outside Delhi. The |last argunent was that the words
"by himfollow ng upon the word 'resale’ in section 5 (2)
(a) (ii) and the Second Proviso clearly indicated that the
resal e contenpl ated under these provisions was resale by the
pur chasi ng deal er as registered deal er and since the concept
of registered dealer has relation only to sale inside Delhi
the resale nust be within the territory of Delhi. W do not
think there is any substance or validity in these argunents
and we see no cogent or conpelling reasons to add the words
"inside the Union Territory of Delhi" to qualify '"resale’ in
section 5 (2) (a) (ii) and the Second Proviso.
110
Now, if there is one principle of interpretation nore  well
settled than any other, it is that a statutory enactnent
nmust ordinarily be construed according to the plain- natura
nmeani ng of its |anguageand that no words shoul d be added,
altered or nodified unless it is plainly necessary to do so
in order to prevent a provision from beingunintelligible,
absurd, unreasonable, unworkable or total irreconcilable
with the rest of the statute. This rule of literal
construction is, firmy established and it has received
judicial recognition in nunerous cases. Crawford in his
book on "Construction of Statutes" (1940 ed.) at page 269
explains the rule in the follow ng terns:

"Where the statute’'s. nmeaning is clear and

explicit, words cannot be interpolated. In
the first place, in such a case they are not
needed. If they should be interpolated, the

statute would nore than likely fail to express
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the legislative intent as the thought intended
to be conveyed might be altered by t he
addition of new words. They should not be
i nterpolated even though the renedy of the
statute would thereby be advanced, or a nore
desirable or just result would occur. Even
where the nmeaning of the statute is clear, and
sensible, either with or without the onitted
word, interpolation is inproper, since the
primary source of the legislative intent is in
the | anguage of the statute.”

Lord Parker applied the rule, in R V.
Dakes(1) to: <construe "and", as "or" in
section 7 of the Oficial Secrets Act, 1920
and stated

"It seens to this Court that where the litera
reading of a statute, and a penal statute,
produces an intelligible result, clearly there
is noground for reading in words or changing
words according to what nmay be the supposed
intention of Parlianent. But here we venture
to think that the result is unintelligible."
Lord Reid also wth great clarity and
preci sion whi ch al ways characterise hi s
judgments enunciated the rule as follows in
Feder al Steam Navi gation Co. Ltd. V.
Depart ment of Trade and | ndustry(2) :

"Cases where it has properly been held that a
word ‘can be struck out of a deed or statute

and another substituted can as far as | am
aware be grouped under three heads : where
wi thout such substitution the provision is
unintelligible or absurd or totally

unr easonabl e where it is unworkable and | where
it is totallyirreconcilable with the 'plain
intention shown by the rest of the deed or
statute."
This rule in regard to reading words into a statute was
also affirmed by this Court in several decisions of which we
may refer only to one, nanely, Naraynaswam V. Pannersel vam
& Os.(3) where the Court pointed out that:
(1) [21959] 2 AIl E.R 350.
(2) [21974] 2 Al ER 97.
(3) [1973] 1 S.C.R 172.
111
".... addition to or nodi fication of words used in
statutory provision is generally not permssibly but "
courts may depart fromthis rule to avoid a patent absur-
dity."
Here, the word used in section 5 (2) (a) (ii) and the Second
Proviso is ’'resale’ sinpliciter without any geographica
[imtation and according to its plain natural neaning it
would rmean resale any where and not necessarily ‘inside

Del hi . Even where the purchasing dealer resells the goods
outside Delhi, he would satisfy the requirement of the
statutory provision according to its plain gramatica
neani ng. There are no words such as 'inside the Union

Territory of Delhi’ qualifying 'resale’ so as to linit it to
resale within the territory of Del hi. The argument urged on
behal f of the Revenue requires us to readsuch limtative

words in section 5 (2) (a) (ii) and the Second Proviso. The
guestion is whether there is any necessity or justification
for doing so? |If 'resale is construed as not confined to
the territory of Delhi, but it may take place any where,
does section 5 (2) (a) (ii) or the Second Proviso lead to a
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result manifestly wunintelligible, absurd, unr easonabl e,
unwor kable or irreconcilable with the rest of the Act ? Is
there any conpul sive necessity to depart fromthe rule of
pl ai n and natural construction and read words of limtation
in section 5 (2) (a) (ii) and the Second Provi so when such
wor ds have been omitted by the lawgiver ? W do not think
so.

It may be pointed out in the first place that t he
Legislature could have easily used sone such,wrds as
"inside the Union Territory of Delhi" to qualify the word

"resale’, if its intention was to confine resale within the
territory of Delhi, but it omtted to do what was obvious
and used the word ’'resale’ wthout any Ilimtation or

qualification, knowing full well that wunless restriction
were inmposed as to situs, 'resale would nean resale any
where and not nerely inside the territory of Delhi. The
Legi sl ature was enacting a piece of legislation intended to
| evy tax on dealers who are | aynen and we have no doubt t hat
if the legislative intent was that 'resale’ should be within
the territory of Delhi and  not outside, the.Legislature
woul d have said so in plain unanbi guous | anguage which no
laymen could possibly misunderstand. It is a well settled
rule of interpretation that where there are two expressions
whi ch m ght have been used to convey a certain intention

but one of those expressions will convey that intention nore
clearly than the other, it is proper to conclude that, if
the |legislature used that one of thetwo expressions which
woul d convey the intention less clearly, it does not intend
to convey that intention at all. ~ W nay repeat what Poll ock
C. B. said in Attorney-Ceneral v. Sillen(1) that  "If this
had been the object of our legislature, it m ght have been
acconpl i shed by the sinplest possible piece of |egislation

it mght have been expressed in | anguage so clear ‘that no
human being could entertain a doubt about it". W ' t hink
that in a taxing statue like the present which is intended
to tax the dealings of ordinary traders, if

(1) (1964) 2 W& C 431 at 526
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the intention of the legislature were that in order to
qualify a sale of goods for deduction, ’'resale of it nust
necessarily be inside Delhi, the Legislature would have
expressed itself clearly and not left itsintention to be
gat hered by doubtful inplication fromother provisions of

the Act. The absence of specific words limting ’'resale’
inside the territory of Delhi is not without significance
and it cannot be nade good by aprocess of j udici a

construction, for to do 'so would be to attribute to the
| egislature an intention which it has chosen not to express
and to usurp the legislative function

It is true that the Legislature had no | egi slative
conpetence to tax sale outside the territory of Delhi and
section 27 also in clear and explicit terms exenpts sale
outside the territory of Delhi fromliability to tax ‘under
the Act, but we fail to see how this circunstance can
require us to construe 'resale’ in section 5 (2) (a) (ii)
and the Second Proviso as excluding resale outside the
territory of Delhi. It is obvious that resale is subsequent
sale after the first and it nmust, therefore, have the sane
meaning as ' sale’ defined in section 2(g). The definition
of "sale’ in section 2(g) is a general definition which does
not limt it to- a sale inside the territory of Delhi. Even
a sale outside the territory of Delhi is within the coverage
of the definition. That is why section 27 provides that
nothing in the Act or the rules nmade thereunder shall be
deenmed to impose or authorise inposition of a tax on any
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sale outside the territory of Delhi. This provision was
introduced to bring the Act into confornmity with Article 286
of the Constitution. Therefore, for the purpose taxability
only 'sale outside the territory of Delhi would be excluded
from the scope and purview of the Act. But section 5 (2)
(a) (ii) does not seek to inmpose any tax on resale. What it
does is to provide deduction in respect of sale to a
regi stered dealer provided the condition is satisfied that
the goods purchased are of the class or classes specified in
the certificate of registration of the purchasing dealer as
being i ntended for resale by himand a declaration is given
by the purchasing deal er that he has purchased the sanme for

resal e. Undoubt edl y, where the purchasi ng deal er does not
act in conformity with the intention expressed by him and
utilises the goods for any other purpose, he becones |iable

to tax under the Second Proviso, but even there, what is
taxed in his hands is the price of the goods purchased by
him that is, the turnover exenpted in the hands of the
selling deal er-and not the turnover of resale made by him
It is stillthe first sale nade by the selling dealer which
is taxed-and not the resale nade by the purchasing dealer
Thus there is no tax sought to be inposed on the resale
under section 5 (2)(a) (ii) or the Second Proviso, but
resale is nmade a condition of granting deduction in respect
of the first sale/ It is, therefore, difficult to see how
I ack of legislative conmpetence on the part of t he
Legi sl ature to tax sal e outside Del hi-or exenption from tax
provided to sale outside Del hi under section 27 can operate
to cut down the plain meaning of resale’ so as to exclude
resal e outside Del hi.

The Revenue placed sone reliance on the words by him
following upon ’'resale’ in section 5(2) (a) (ii)  and the
Second Proviso for the purpose of contending that the resale
contenpl ated there is resale by

113

the purchasing dealer, as a registered dealer and since a
registered dealer is a dealer who carries on business in
Del hi and whose liability to tax is determ ned by ‘reference
to his gross turnover in Delhi, resale by himnmust be'resale

within the territory of Delhi. But this contention has no
merit and the utnost that can be said about it is that it
raises a point that has position, but no nagnitude. The

words ’'by him are nerely descriptive of the purchasing
dealer and they are introduced nerely with a view to
enphasi zi ng that the goods nust be resold by the sane person
who has purchased them It is clear fromthe scheme of the
Act that a dealer who carries on business of selling goods
inthe territory of Delhi and who is liable to pay tax under
section 4 of the Act is required to be registered and he
nmust possess a registration certificate. |f such a dealer
purchases goods of the class or classes specified in his
certificate of registration on furnishing a declaration that
the sanme are intended for resale "by him the sale to him
woul d be exenpt fromtax and hence he woul d not have to pay
any ampunt by way of tax to the selling dealer. But then
the goods nust be resold by the purchasing dealer hinself
and, in case of such resale the requirenment of the statutory
provision as well as the declaration would be satisfied and
there wll be no breach of the statenment of intention
contained in the declaration. The enphasis which is sought
to be added by the words "by him is that the goods nust be
resold by the same person who has purchased them nanely,
the purchasing dealer. It would be straining the |anguage
of the enactnent too much to say that the words "by hinmi are
intended to mean 'by himas a registered dealer’. Moreover,
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it may be noted that though a registered dealer has to be a
person who <carries on business of selling goods in the
territory of Delhi. there is no requirement of law that a
regi stered dealer nmust effect sales only in Delhi and not
out si de. There is nothing in the Act which prohibits a
regi stered dealer fromselling goods outside Del hi. If a
registered dealer can effect sales outside Delhi it is
i npossible to see how, by any stretch of reasoning, the
words 'by him can be pressed into service for the, purpose
of resting 'resale to that inside Del hi.

We fail to see any reason why the word 'resale’ in section 5
(2) (a) (ii) and the Second Proviso should not be construed
according to its plain natural neaning to conprehend resale
taking place any where without any limtation as to situs
and it should be read as referring only to resale inside,
Del hi as if the words 'inside the Union Territory of Delhi
were added by way of “limtation or restriction. Even
wi t hout~ such words -and reading the statutory provision
according to its plain natural sense as referring to resale,

i rrespective whether it is inside or outside Delhi, section
5 (2) (a) (ii) and the Second Proviso do not becone absurd
unintelligible, wunworkable or wunreasonable, nor is it

possible to say that they cone into conflict with any other
provision of the Act. W have already expl ained the scheme
of section 5 (2) (a) (ii) and its two provisos and, even on
the view that ’'resale neans resale -any where and not
necessarily inside Delhi, they enact a statutory provision
which is quite intelligible, reasonable and workable. The
selling dealer is granted deduction in respect of sale to a
regi stered deal er where the goods purchased are of the class
or cl asses specified
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inthe certificate of registration of the purchasing ' dealer
as being intended for resale by him and the purchasing
dealer gives a declaration that the goods are purchased by
him for resale. So long as the goods are required by the
purchasing dealer for resale, whether inside or outside
Del hi, the sale to the purchasing dealer is exenpted from
t ax. It is true that if the purchasing dealer resells the
goods outside Del hi, the Union Territory of Delhi would not
be able to recover any tax since the sale to the purchasing
deal er woul d be exenpt fromtax under section 5(2) (a) (ii)
and the resale by the purchasing dealer would al so be free
from fax by reason of section 27. But that is not~ such a
consequence as woul d conpel us to read the word 'resale’ as
l[imted to resale inside Delhi. The argunent of the Revenue
was that the Legislature could never have intended that the
Union Territory of Delhi should be altogether  deprived of
tax in cases of this kind. The legislative intend  could
only be to exenpt the sale to the purchasing deal er in/those
cases where the Union Territory of Delhi would be -able to
recover tax on resal e of the goods by the purchasi ng deal er
The goods must be taxed at | east at one point and it ' coul d-
not have been intended that they should not be taxable at
all at any point by the Union Territory of Delhi. The
Revenue wurged that it was for the purpose of taxing the
goods at |least at one point that the Second Proviso was
enacted by the Legislature. W do not think this contention
based on the presuned intention of the Legislature is. well
f ounded. It is nowwell settled that when the court is
construing a statutory enactnent, the intention of the
Legi sl ature shoul d be gathered fromthe | anguage used by it
and it is not permissible to the court to speculate about
the legislative intent. Sone eighty years ago, as far back
as 1897, Lord Witson said in an oft quoted passage in
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Sal oman v. Sal oinan & Co. Ltd. (1)

" '"The intention of the legislature’ is a

conmon but very slippery phrase, whi ch

popul arly understood, may signify anything
fromintention enbodied in positive enactnent
to specul ative opinion as to what the
| egi sl ature pr obabl y woul d have meant ,
al t hough there has been an omi ssion to enact
it. In a court of law or equity, what the
| egislature intended to be done or not to be
done can only be legimtely ascertained from
that which it has chosen to enact, either in
express words or by reasonable and necessary
i mplication.”
The same view was echoed by Lord Reid in
Bl ack- O awson I nt ernati onal Ltd. V.
Papi er wer ke Wal dh of Aschaf f enburg
"We often say that we are looking for the
intention of Parlianment, but that is not quite
accur at e. We are seeking the neaning of the
words which Parlianment used. W are seeking
not what Parlianent neant but the true neaning
of what they said."
(1) [1897] A C 22, at 38,
(2) [21975] 1 Al E.R 810, at 814.
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If the |anguage of a statute is clear and explicit, effect
must be given to it for in such a case the words best
declare the intention of the [awgiver. It would not be
right to refuse to place on the language of the statute. the
plain and natural neaning which it nust bear on the ground
that it produces a consequence which could not have been in-
tended by the legislature. It is only fromthe | anguage of
the statute that the intention of the Legislature nust be
gat hered, for the | egislature neans no nmore and no | ess than
what it says. It is not permssible to the Court to
specul ate as to what the Legislature nmust have intended and
then to twist or bend the | anguage of the statute to nake it
accord with the presumed intention of the legislature.
Here, the | anguage enployed in section 5 (2) (a) (ii) and
the Second Proviso is capable of bearing one and only one
meaning and there is nothing in the Act to show that the
| egi sl ature exenpted the sale to the purchasing dealer from
tax on the hypothesis that the Union Territory of Delh
would be entitled to tax the resale by the purchasing
deal er. The intention of the legislature was clearly not
that the Union Territory of Del hi should be entitled to tax
the goods at |east at one point so that if the sale to the
purchasing dealer is exenpt, the resale by the  purchasing
deal er should be taxable. W do not find evidence of such
legislative intent in any provision of the Act. On the
contrary, it is very clear that there are certain categories
of resales by the purchasing dealer which are admttedly
free from tax. If, for exanple, the purchasing dealer
resells the goods within the territory of Delhi, but such
resale is in the course of inter-State trade or comerce, or
in the course of export out of the territory of India, it
woul d be exenpt from tax and yet, even on the
construction. suggested on behal f of the Revenue, the sale to
the purchasing dealer would not be liable to tax. Both the
sale as well as the resale would be free of tax even if the
word 'resale’ were read as linited to resale inside the
territory of Delhi. Then again, take a case where the
resal e by the purchasing deal er, though inside the territory
of Delhi, falls within section 5 (2) (a) (v). The resale in
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such a case woul d be exenpt fromtax and equally so would be
the sale. So also the resale would not be taxable if it
falls wthin Rule 29 and in that case too the sale as well
as the resale would both be exenpt from tax. it wll,
therefore, be seen that it is not possible to discover any
legislative intent to tax the goods at |east at one point
and to exenpt the sale to the purchasing dealer only if the
resale by the purchasing dealer is liable to tax. The
Second Proviso too does not support any such |egislative
intent, for in the event there contenplated, nanely, where
the purchasing dealer utilises the goods for any purpose
other than ’'resale’, what is taxed in the hands of the
purchasing dealer is not the resale, by himbut the sale to
him and that is done not with a viewto ensuring that the
goods must suffer tax at |east at one point, but because the
pur chasi ng deal er having commtted a breach of the intention
expressed by him.in the declaration, on the basis of which
exenption is granted to the selling dealer, he should not
be, allowed to profit fromhis own wong and to escape the
amount of tax on the sale. W do not, in the circunstances,
see any cogent or, conpelling reason for reading the words

"inside the Union Territory of Delhi’ after ’'resale in
section 5(2)(a)(ii) and- the Second Proviso.
116

It nust also be renmenbered that section 5(2)(a)(ii) and the
Second Proviso occur in a taxing statute and it is a well
settled rule of interpretation that in construing a taxing
statute "one nust have regard to the strict letter of the
law and not nerely to the spirit of the statute or the
substance of the law'. ~The oft quoted words of Row ett, J.,
in Cape Brandy Syndicate v. Inland Revenue Conm ssioner(1)
lay down the correct rule of interpretationin case of a

(fiscal statute : "in a taxing. Act one has to |ook " nerely
at what is clearly said. There is~ no room for any
i nt endment . There is no equity about a tax. There is no

presunption as to a tax. Nothing is to be read in, / nothing
is to be inplied. One can only look fairly at the /| anguage
used". It is arule firmy established that "the words of a
taxi ng Act nust never be stretched against a tax-payer". |If
the legislature has, failed to clarify its meaning by use of
appropriate | anguage, the benefit nust go to the -tax-payer.
Even if there is any doubt as to interpretation, it nust  be
resolved in favour of the subject. W would, therefore, be
extremely loathe to add in section 5(2)(a) (ii) ~and the
Second Proviso words which are not there. and which, if
added, 'would have the effect of inposing tax liability on
the purchasing dealer. Moreover, it may not noted that if
the purchasing deal er resells the goods outside Del hi, then

on the construction contended for on behalf of the Revenue,
he woul d be liable to include the price of the goods paid by
him in his return of taxable turnover and pay tax on the
basis of such return and if he fails to do so, he would
expose hinself to penalty, through he has complied literally
with the declaration made by him W find that in fact a
penalty of Rs. 2 lacs has been inposed on the assessees in
Cvil Appeal No. 1085 of 1977 for not including the price of
the goods purchased by themin their return of taxable

turnover and paying tax on the basis of such return. It
would be flying in the face of well settled rules of
construction of a taxing statute to read the words ’'inside

the Union Territory of Delhi’ in section 5(2)(a)(ii) and the
Second Proviso, when the plain and undoubted effect of the
addition of such words would be to expose a purchasing
dealer to penalty.

It is also significant to note that if the words 'inside the
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Union Territory of Delhi’ are to be read after '"resale’ in
section 5(2)(a)(ii) and the Second Proviso, they would also
have to be read in the prescribed formof the declaration to
be given by the purchasing dealer. But we fail to see how
any such words can be read in a declaration of intention
which refers to resale sinpliciter without any restriction
as to place. When a declaration of intention in the
prescribed for without the words 'inside the Union Territory
of Delhi’ is given by the purchasing dealer at the tinme of
purchase, how can these words be read in the declaration
when they are not there. It might be permssible to read
such words in a statutory Provision like section 5 (2) (a)
(ii) and the Second Proviso, but we fail to see how such
"Words can be read in a declaration of intention furnished
by a purchasi ng deal er

It may al so be pointed out that the Act in the present case
was originally enacted by the Bengal Legislature in 1941 and
it was

(1) [1921] 1 k.B. 64.
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applied in Delhi with certain nodifications by the Centra
Government (in 28th April, 1951. The Act was: thus in
operation prior to 15th August 1947 in Bengal and thereafter
in 'West Bengal for an aggregate period of about ten years
before it was nade applicable to Delhi. /It was not disputed
on behalf of the /Revenue that during this period the
Department admi nistered the provision of section 5(2)(a)(ii)
on the basis that "resale’ was not confined to resale inside
the State of Bengal or West Bengal , as the case may be, but
it also included outside State resale. Wen the Centra
Government applied the Act to the territory of ~Delhi, it
nmust be presuned to be aware of this, interpretation which
had been placed on section 5(2)(a)(ii) by the Revenue in the
State of West Bengal. Even so, the Central Governnent,
whilst it made several other nodifications in the Act while
applying it to the territory of Delhi, did not add the words
"inside the Union Territory of Delhi’, to qualify ’'resale’
Then again, it was common ground that at least for a few
years after the Act was nade applicable to the territory of
Del hi, the Revenue interpreted 'resale’ in section 5 (2) (a)
(ii) to mean resal e any where and not necessarily-inside the
territory of Delhi and adm nistered the law on the basis of
such interpretation. It is, no doubt, true that the view of
the Departnent as to the neaning of a statute which is-
adnm nistered by them is not admissible as an aid to
construction because wong practice does not nake the |aw,

but, as pointed out by Maxwell in his well-knowm work on
"The Interpretation of Statutes’ (12th ed.) at page 264 : "-
the | ong acqui escence of the | egi sl ature in the

interpretation put upon its enactnent by notorious practice
may, perhaps, be regarded as sonme sanction and approval of
it". The circunstance that for long years the Legislature
did not intervene to anend the |law by adding the words
"inside the Union Territory of Delhi’ in section 5(2)(a)(ii)
even though the Revenue was continually admnistering the
| aw on the basis that '"resale’ in section 5(2)(a)(ii) neans
resal e any where and not necessarily inside the territory of
Del hi and acqui escence in this interpretation placed by the
Revenue is a circunstance which does throw some little Iight
on the intention of the Legislature and indicates that the
Legislature did not intend to restrict resale to the
territory of Delhi.

Simlarly, for the sane reasons which we need not repeat
again, ’'manufacture’ and 'sale’ in section 5(2)(a)(ii) and
the Second Proviso nmean manufacture and sale any where
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wi t hout any geogr aphi cal [imtation and neit her
"manufacture’ nor 'sale’ is restricted to the territory of
Del hi. There are no words like "inside the Union Territory

of Delhi’ to qualify manuf acture’ or 'sale’ and there is
no cogent or conpelling reason for reading such words in
section 5(2)(a)(ii) and the Second Proviso. The use of the
goods purchased as rawmaterials in the manufacture of goods
may, therefore, take place any where and not necessarily
i nsi de Delhi and equally the sale of the goods SO
manuf actured nmay be effected any where, whether inside or
out side Del hi. The only end-use of the goods purchased
required to be made for attracting the applicability of
section 5(2)(a)(ii) is that the goods nust be wutilised by
the purchasing dealer as rawnmaterials in the nmanufacture of
goods and
118
t he goods so nanufactured must be sold, irrespective whether
the manufacture or sale takes place inside Delhi or outside.
If the purchasing deal er does not use the goods purchased as
raw mat erial's in the manufacture of goods or havi ng
manuf act ured the- goods does not sell them he would commt
a breach of the intention expressed by him in the
declaration furnished to the selling dealer and the Second
Proviso woul d i mredi‘atel y be attracted and the price of the
goods purchased by himwould be liable to be included in his
taxabl e turnover. But so long as he carries out the
intention expressed in the declaration and uses the goods
purchased as rawmaterials in the manufacture of goods,
whet her inside or outside Delhi, and sells the goods so
manuf actured in Delhi or outside, he would not tall wthin
the Second Proviso and the sale to himwoul'd not be taxable
in his hands.
The subsequent history of the Act also supports t he
construction which we are inclinedto place on section 5 (2)
(a) (ii) and the Second Proviso:. Section 5(2)(a)(ii) was
amended with effect from28th My, 1972 by Finance Act, 1972
and the words 'in the Union Territory of Delhi’ were added
after the word ’'manufacture’ <~ so as to provide t hat
manuf acture should be inside the territory of Delhi. /It was
al so provided by the anendnent that the sale of manufactured
goods should be inside Delhi or in the course of inter-State
trade or conmmerce or in the course of export outside |ndia.
Thi s anmendnent clearly excluded manufacture of goods as al so
sal e of manufactured goods outside Delhi. It is clear from
the statenment of objects and reasons that this anendnment was
not introduced by Parlianent ex abundant cautela, ~but in
order to restrict the applicability of the exenption clause
in S. 5(2)(a)(ii). The statenent of objects and reasons
admtted in clear and explicit terns that
"at present sales of rawmaterials in /Delhi
are exenpted fromtax irrespective of the fact
whet her the goods manufactured therefrom are
sold in Delhi or not. It is, therefore, made
clear that sales of rawmaterials will be tax
free only when such sales are made- by those
who nmanufacture in Delhi taxable goods for
sale.”
It is obvious that under section 5(2)(a)(ii), as it stood
prior to the anendment, the exenption was available to the
selling dealer even if the purchasing deal er used the goods
purchased as rawraterials in manufacture outside Del hi, or
havi ng manufactured the goods, sold them outside Delhi.
That is why Parlianent anmended section 5(2)(a)(ii) wth a
view to restricting nmanufacture as well as sale inside the
territory of Delhi. It is of’ course true that a parlia-
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nmentary assunption may be unfounded and an anendrment nay
proceed on an erroneous construction of the statute and,
therefore, it cannot alter the correct interpretation to be
pl aced wupon the statute; but if there is any anbiguity in
the statute, the subsequent anendnment can certainly be
relied upon for fixing the proper interpretation which is to
be put upon the statute prior to the anendnent. The
amendment nmade in section 5(2)-(a)(ii) read with the
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statenment of objects and reasons thus clearly supports the
construction that under the unamended section nmanufacture as
well as sale could be any where and not necessarily inside
the territory of Delhi. It is also significant to note that
t hough Par | i ament anmended section 5(7)(a)(ii) for
restricting manufactureas well as sale to the territory of
Del hi, it did not carry- out any anmendnment in the section
with a viewto linmting resale in the sane manner by the
addition of sone such words as "in the Union 'Territory of

Del hi’ or "inside Del hi . Thi s clearly evi nces
parlianmentary intent not to insist upon resale bei ng
restricted to the territory of Delhi. It is a circunstance
which lends support tothe viewthat 'resale’ in section

5(2)(a)(ii) and the Second Proviso meant resale outside as
wel | as inside Del hi.

W nust, therefore, reach the conclusion that during the
rel evant assessnment years, 'resale’ wthin the neaning of
section 5(2)(a)(ii) and the Second Proviso was not confined
to the territory of Delhi, but also included resale outside
the territory of Delhi and simlarly, for the period upto
28th My, 1972 when section 5(2)(a)(ii) was anended by
Fi nance Act, 1972 'manufacture and 'sal e’ contenplated by
the section were not restricted to theterritory of Delhi
but could also be outside. There~ was - no geographica
[imtation confining 'resale’, 'manufacture’ or ’'sale to
the territory of Delhi. On this construction, the Second
Proviso would be attracted only if the purchasing dealer, in
the former case, did not resell the goods at all and in the
|atter case, did not use them as rawmaterials in the
manuf acture of goods, or even if he nmanufactured-the ‘goods,
failed to sell themand thus utilised the goods purchased
for a purpose different fromthat for which they were
pur chased. Now, the burden of proving that the goods
purchased were wutilised by the purchasing dealer for _a
di fferent purpose would be on the Revenue if the Revenue
wants to include the price of the goods purchased in the
taxable turnover of the purchasing dealer, and it  would,
therefore. be for the Revenue to show in a given-case that
the goods purchased were utilised by the purchasing dealer
for a different purpose, that is, where he purchased the
goods for resale, he did not resell them and where he
purchased the goods for use by himas rawmaterials in the
manuf acture of goods for sale, he either did not use them as
raw-materials in the manufacturer of goods, or even if he
did so, the goods manufactured were not sold by him Her e
in the present appeals, the assessees were purchasing
dealers and in some of the cases, they purchased goods for
resale and in others, for use as Tawmaterials in the
manuf acture of goods for sale. This intention of the
assessees was evi denced by the declarations given by themto
the selling dealers at the time of purchase of the goods.
On the view taken by us, it was immterial where the
assessees who purchased goods for resale, resold theminside
Del hi or outside : in either case the Second Proviso would
not be applicable and the assessees would not be liable to
be taxed on the price of the goods purchased by them
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Equal |y, for the period.upto 28th May, 1972, it did not make
any difference whether the assessees, in those cases
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where they purchased goods for use as rawmaterails in the
manuf acture of goods for sale used themas raw materials
i nside Del hi or out-side, or having manufactured the goods,

sold theminside or outside Delhi, for in either case the
Second Proviso would not be attracted and the price of the
goods purchased by them would not be includable in their
taxabl e turnover. The burden of showi ng that the assessese
utilised the goods purchased for any other purpose that is,
for a purpose different fromthat for which the goods were
purchased as evidenced by the declaration, would be on the
Revenue and the Revenue may di scharge this burden by calling
upon t he assessees to produce evidence to show, in one case
that the goods were resold by them and in the other, that
the goods were used by them as rawmaterial in t he
manuf acture of ~goods and the goods so manufactured were
sold. Thi's would be a fact exclusively within the know edge
of the ‘assessees and it the assessees do not produce
sufficient evidence to establish this fact, it night be
legitimate for the Revenue to raise an inference that the
assessees did not utilise the goods for the purpose for
whi ch they were purchased, but utilised themfor 'any other
pur pose?’ .

The question still. remains in regard to the taxability of
the assessees under the Second Proviso subsequent to 28th
May, 1972 in cases where the goods were purchased for use as
raw-materials in the manufacture of goods for sale, because
some of the appeals relate to the assessment year 1972-73
which conprises the period from28th May, 1972 to 31st
March, 1973. We have al ready pointed out that on 28th My,
1972, section 5(2)(a)(ii) was anmended by Finance Act;, 1972
and the words 'in the Union Territory of Del hi’ were | added
after the word 'manufacture’ and the words ’'inside 'Delh

after the word "sale’. It is clear fromthis anendnent @ that
from and after 28th May 1972, sale of goods was exenpted
fromtax only if the goods were purchased by the purchasing
deal er "as being intended-for use by himas rawmaterials in
the manufacture in the Union Territory of Del hi-of goods-for
sale inside Delhi". Both 'manufacture’ and ;’ sale’ were now
required to be in the territory of Del hi and not outside.
But the form of the declaration to be, given by the
purchasing dealer’ to the selling dealer, as prescribed in
Rul e 26, was not anended until 29th March, 1973 with a  view
to bringing it in conformty with the amended section 5 (2)
(a) (ii). The result was that from 28th My, 1972 to 29th
March, 1973 the form of the declaration continued to be the
sane as before and carried the statenent that the goods were
purchased by the purchasing dealer "for use by himas raw
matinal in the manufacture of goods for sale" w thout any
restriction as to place of manufacture or sale and this was
the formin which declarations were given by the, assessees
to the selling deal ers when they purchased the goods. The
decl arations given by the assessees did not state that the
goods were purchased for use by themas rawnaterials in the
manufacture in the-territory of Delhi of goods for sale
i nside Del hi, since that was not the prescribed formand the
First Proviso required that the declaration should be given
only on the prescribed form Now, if the declarations
given by the assessees stated the purpose of purchase of
goods to be used as rawnmaterials in the manufacture of
goods for sale and did not specify that the manufacture and
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sale will be inside the territory of Delhi, it is difficult
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to see how the assessees could be said to have utilised the
goods for "any other purpose" if they used the goods as raw
materials in manufacture outside Delhi or sale the goods
manuf actured outside Delhi. Even if they manufactured goods
outside Delhi and sold the goods so manufactured outside
Del hi, the use by them of the goods purchased would be for
the purpose stated in the declarations and it would not be
right to say that they utilised the goods for any other
pur pose. The problem can also be | ooked at from another
point of view and that too yields the same concl usion. We
may assune for the purpose of argunent that since the words
"in the Union Territory of Delhi’ and 'inside Delhi’ were
added after 'manufacture? and 'sale’ respectively section 5
(2) (a) (ii), a simlar anendnent may al so be taken to have
been effected in the Second Proviso and we nay read there
the words 'in the Union Territory of Delhi’ after the word
"manuf acture’ and-the words ’'inside Delhi’ after the word
"sale’. What the Second Proviso, on this construction
postulates in that the goods nust be purchased by the
purchasing ~deal er as being intended for use by himas raw
material s-in the manufacture "inthe territory of Delhi’ of
goods for sale 'inside Delhi’. But the declarations given
by the assessees being in the unmended form it would not be
possible to say that the goods were  purchased by the
assessees as being/intended for use as rawmaterials in the
manufacture, 'in the territory of Del hi’” of goods for sale
"inside Delhi’. The condition for the applicability of the
Second Proviso was, therefore clearly not satisfied and the
Second Proviso could not be invoked for including the price
of the goods purchased in the  taxable turnover of the
assessees. Even if we take the view that by reason of the
amendment of section 5 (2) (a) (ii) the form of the
decl arati on al so stood anmended, though in fact no anmendnent
was made in it until 29th March, 1973, it would not help the
Revenue, because in that case the declarations given by the
assessees to the selling dealers could not be said to be on
the prescribed formand in ternms of section 5 (2) (a)  (ii)
and the consequence of that would be that the selling
dealers would be disentitled to exenption under ~ section 5
(2) (a) (ii) and not that the price of the goods purchased
woul d be includable in the taxable turnover of the
assessees. Exenption would be available to the, selling
deal ers under section 5 (2) (a) (ii) only if they could show
that they have obtained proper declarations from the
assessees and consequently if the declarations are not on
the prescribed formor in terms of section 5 (2) (a) (ii)
(on the assunption that they are required to be in
conformty wth that provision), it is the selling dealers
who would be ineligible for exenption and there would be no
guestion of the assessees being nmade liable to tax under the
Second Proviso. It would not be conpetent to the “assessing
authority to read the words 'in the territory of  Delhi
after the word 'manufacture’ and the word inside Del hi after
the word "said" in the declaration given by the assessees
when these words are conspicuous by their absence and  on
that basis to grant exenption to the selling dealers and
then to seek to inpose liability on the assessees under the
Second Provi so. It Is indeed difficult to see how the
assessees could be saddled with liability to tax under the
Second Proviso when they have literally conplied with the
statenent of intention expressed in the declarations given
by themto the selling deal ers.

9-211 SCI /78
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The Revenue strongly relied on the decision of this Court in
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Modi  Spi nning and Weaving MIIls Co. Ltd. v. Comm ssioner of
Sales Tax, Punjab & Anr.(1) in support of its contention,
but we fail to see how this decision can be of any help to
the Revenue. It is necessary to refer briefly to the facts
of this case in order to understand the true ratio of |Its
deci sion. The assessment year for which the appellants were
being assunmed in this case was the financial year 1959-60
and the assessnent was bei ng nade under the Punjab GCenera
Sal es Tax Act, 1948. Section 5(2)(a)(ii) of the Punjab Act,
as it stood prior to its amendnent, was in material respects
identical wth the unmended section 5 (2) (a) (ii) of the
Del hi Act. However, it was amended by Punjab Act No. 13 of
1959 by the addition of the words "in the State of Punjab"
after the word ’'manufacture’ and the anended section applied
during the rel evant assessnment year. Wen section 5 (2) (a)
(ii) was amended,” the rule maki ng authority al so
si mul t aneously anmended Rule 26 and Form S. T. XXI1 which was
the prescribed formof declaration, by the addition of the
sanme words 'in the State of Punjab’. The result was that
not only was section 5 (2) (a) (ii) anmended to nmake it clear
that the manufacture nust be in the State of Punjab but al so
Rul e 26 and the form of decl aration were also amended so as
to provide that the declaration nmust set but the intention
of the purchasing dealer to use the goods purchased in the
manufacture 'in the State of Punjab’ of goods for sale. The
appel l ants gave declarations in the anended form with the
word 'in the State of Punjab’ after the word ’'manufacture
agai nst purchases of ‘raw cotton made by them and they gi nned
the cotton in their ginning mlls and sent the bales to
their spinning and weaving mlls situated in the State of
Uttar Pradesh for the purpose of manufacture of cloth. The
guestion arose whether the price of the rawcotton was
liable to be included in the taxable turnover of the
appel l ants under the Second Proviso which was in identica
terms with the Second Proviso in the present case. The
princi pal argunment advanced on behalf of the appellants for
repelling the applicability of the Second Proviso was that
since the certificate of registration held by themwas not
anmended by the addition of the words 'in the State of
Punj ab’ and there was no condition in it that the goods nust
be purchased for use in the manufacture 'in the State of
Punj ab’ of goods for sale, they were not bound to use the
cotton purchased in the manufacture of cloth in the State of
Punjab and even if they did so outside the State of~ Punjab
the Second Proviso was not attracted. The reason why the
appel I ant s continued to have the old «certificate of
registration in the unanended formwas that though section 5
(2) (a) (ii) was anended, no corresponding amendnent. was
made in the formof the certificate of registration  unti
29th Septenber, 1961 long after the expiration of the
rel evant assessnment year. This argunment was, — however,
rejected by a bench of five Judges of this Court 'on the
ground that it was not right to read the certificate of
registration by itself but that "sections 5 and 7 have to be
read with Rule 26 and Form S. T. XXIl, the declaration" —and
so read, "the old registration certicate, even though it did
not contain the words 'in the State of Punjab’ would stand
impliedly nodified by the sections and the Rul e and Form ST.
XXI'l operating together”. This Court enphasised that the
appel -

(1) 16 S. T. Cases 310.
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lants had to conply Wth the Act and the Rules and coul d not
take shelter behind the unamended certificate and the only
guestion which Court had to consider was whether the
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appel lants had conplied. with the Act and the Rules and
since the Act and the Rules required that the manufacture
must be in the State of Punjab, the appellants, who
manuf actured cloth, out of the cotton purchased, outside the
State of Punjab, could not be said to have conplied with the
Act and the Rules and hence the Second Proviso was
applicable to them It would be seen that the only question
before the Court was as to what was the effect of absence of
the words 'in the State of Punjab’ in the certificate of
registration in a case where Rule 26 and Form S. T. XXI|I were
both sinmultaneously anended along with section 5 (2) (a)
(ii) and the declaration on given by the purchasing dealer
contained the words 'in the State of Punjab’ after the word
"manufacture’ so that there was a breach of the statenent
contained in the declarati on when the purchasi ng deal er used
the goods purchased in manufacture outside the-State of
Punj ab. The Court was not concerned- with a case where Rule
26 and Form S. T. XXl | I* conti nued to stand unamended and the
declaration given by the purchasing dealer did not state
that the use of the goods purchased in manufacture would be
in the State  of Punjab, but nerely contained a genera
statenment that the goods purchased would be wused in the
manuf acture of goods for sale and the purchasing dealer
utilised the goods purchased in manufacture outside the
State of Punjab wi thout committing a breach of the statenent
in the declaration. / That is the case before us and it is
entirely different fromthe case decided by the Court in
Modi Spinning & Weaving M1ls case (supra). The decision in
Modi  Spinning & Waving MIls case is, therefore, no
authority for the proposition that even where the deol ara-
tion is given on the Prescribed formby a purchasing deal er
whi ch does not contain a statement that the manufacture of
goods would be in Delhi or the manufactured goods would be
sold in Delhi, this condition should ‘be read into the
declaration by the addition of some such words as 'inside
Del hi’ after 'manufacture and 'sale, so that if the goods
purchased are not used as rawnmaterials in manufacture in
Del hi or the goods nmanufactured are sold outside Delhi, the
purchasing dealer could be said to have committed a breach
of the statenent made in the declaration so as to attract
the applicability of the Second Proviso. W are clearly of
the view that such is not the correct |egal position and the
Second Proviso is not attracted in such a case.

W are conscious that the result of this view which we are
taki ng woul d be that both the selling dealers as well as the
assessees woul d escape tax even in cases where the assessees
have manuf actured goods outside Del hi or having manufact ured
goods, sold themoutside Delhi. But that is an (unfortunate
result for which the blame nust lie fairly and squarely at
the door of the adnministration. W fail to understand why
the administration should not have anended Rul e 26-and the
form of the declaration until 29th March, 1973, when the
amendment in section 5 (2) (a) (ii) was made as far back as
28th My, 1972. The lethargy and inaction on the part  of
the administration are inexplicable and it is a matter  of
regret that the Union Territory of Del hi should have |ost- a
| arge anmobunt of Revenue entirely due to gross negligence and
default on the part of the administration
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W may refer to one other contention advanced on behal f of
the appellants in Civil Appeals Nos. 17 and 18 of 1975 and
236 and 450 of 1976. The contention was that what the
Second Proviso sought to do, in effect and substance, was to
tax purchases nmade by the purchasing deal er by including the
price of the goods purchased in his taxable turnover but
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this was inpermssible because section 4 was the only
charging section in the Act and under that section, tax was
payable only on sales effected by a dealer and purchases
effected by himcould not be taxed. No tax, it was argued,
could be levied on purchases effected by a dealer even by
resorting to the fiction of deeming themto the sales. This
contention, we are afraid, is rather difficult to
appreci ate. W asked the learned counsel appearing on
behal f of the appellants in these appeals as to what was the
sequester of this contention and whether it was her
subm ssion that the Second proviso was void as bei ng outside
the legislative conpetence of the Legislature. But she
frankly conceded that it was not possible for her to
chal |l enge the vires of the Second Proviso on ground of |ack
of legislative conpetence, because it is conpetent to the
Legi slature to inpose a tax as nuch on purchase as on sale.
She, however, wurged that in her submssion the Second
Proviso was inconsistent with section 4 and, therefore no

ef fect | should be given to it. ~This contentionis, in our
opi ni on; " whol | y ~unsust ai nabl e. W fail to see how the
Second Proviso can be said to be inconsistent with section
4. It may be pointed out that even if there were sone

conflict, which we do not think there is, it would have to
be reconciled by a harmoni ous reading of the two sections
and it would not be right to adopt a 'construction which
tenders one of the two sections neani ngless and ineffectua

unl ess the conflict between the two is SO utterly
irreconcilable that the Court is driven to that conclusion

Here we find that section 4 nerely inposes liability on a
dealer to pay tax if his gross turnover exceeds the taxable
guantum It is really section 5 which provides for |evy of
tax and it says that the tax payable by a dealer 'shall be
levied on his 'taxable turnover. Now, ’taxable turnover’ is
a concept entirely different fromgrossturnover and it is
arrived at by nmaking certain additions and deductions to the
gross turnover. Section 5 (2) (a) (ii) provides for a
deduction while the Second Provi so speaks of an addition

Wiere the conditions of the Second Proviso are satisfied,
the price of the goods purchased is to be added to the
"taxabl e turnover’ of the purchasing dealer and it would
then formpart of the ’'taxable turnover on which the tax is
| evi ed. This provision has been nade in order to ensure
that the purchasing deal er does not commt a breach of the
decl aration given by himon the basis of which exenption is
given to the selling dealer. The sale to the  purchasing
dealer is exenpted fromtax in the hands of the selling
dealer but it is taxed in the hands of the purchasing deal er
on account of breach of faith commtted by him | W do  not,
therefore, see any inconsistency at all between  section 4
and the Second Proviso and the contention urged on behal f of
the appellants in these appeal s nust be rejected.

Lastly, it was contended that the resales effected by the
branches of the assessees outside Delhi could not be
regarded as resales by the assessees within the neani ng  of
section 5 (2) (a) (ii) and the Second
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Proviso and hence the assessees nust be held to have
utilised the goods for a purpose different from that for
whi ch the goods were purchased, nanely, resale by them and
the price of the goods purchased nust be included in their

taxable turnover wunder the Second Proviso. But this
contention fails to take into account the plain and obvious
fact that when the branches of the assessees resell the
goods outside Delhi, it is really the assessees who resel

the goods, for the branches are not distinct and i ndependent
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from the, assessees but are nerely establishnents of the
assessees. Resal es effected by the branches are nothing

el se than resal es made by the assessees at the, branches and
hence it is not possible to say that when the goods were
resold by the branches, the resales were not by the ass so
as to attract the applicability of the Second Proviso.

That |eaves only one other point and that relates to the
i mposition of penalty of Rs. two | akhs on the assessees in
Cvil Appeal No. 1085 of 1977. This penalty was inmposed on
the assessees on the ground that they failed to include in
the returns filed by themfor the period from8th May, 1972
to 29th March, 1973 the price of the goods purchased by them
for use as rawmmterials in the manufacture of goods for
sale and to pay tax on the amount of such price along wth
the subm ssion of the returns. There were several grounds
on which the inposition of this penalty was challenged on
behal f of the assessees, but it-is not necessary to refer to

all of them since there is one ground which is, in our
opi ni on sufficientt to invalidate the order inposing the
penal ty. We have al ready pointed out that even where the

assessees  used the goods purchased as rawmaterials in the
manuf acture of goods outside Delhi or having nanufactured
the goods, sold themoutside Del hi, there was no breach of
the intention expressed by themin the declarations given to
the selling dealers “and they could not be said to have
utilised the goods for any purpose other than that for which
they were purchased so as to attract the applicability of
the Second Proviso. Now, if the Second Proviso was not
attracted in the case of the assessees even where then, used
the goods purchased as raw materials in manufacture outside
Del hi  or sold the nmanufactured goods outside Delhi, there
could be no obligation on the assessees to include the price
of the goods purchased in their returns or to pay tax on the
amount of such price along with the returns. The assessees
could. if at all, be nmade liable for penalty only if it
could be shown that they did not use the goods purchased as
raw-materials in manufacture of goods or havi ng nmanuf act ured
the goods, did not sell thembut utilised them for any other

pur pose. But of this there was no evidence at all ‘before
the assessing authority and the order inposing penalty was,
t her ef ore, pl ai nly unj ustifi ed. It was based on

m sconstruction of section 5 (2) (a) (ii) and the Second
Proviso and it nust, therefore, be quashed and set aside.

We accordingly allow the appeals and the wit petitions, set
aside the orders passed by the High Court in Cvil Appeals
Nos. 1724 of 1974 and 456 of 1976 as al so the orders passed
by the assessing authority which are inmpugned . in the appeals
and the wit petitions and direct the assessing authority
whose orders are set aside to pass
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fresh orders in each case in the light of the above decision
given by us. W nmay nake it clear that the assessee | shal
not be entitled to reagitate before the assessing authority
any other point except that relating to the taxability  of
the price of the goods purchased by the assessees tinder the
Second Proviso. W also set aside the order passed by the
assessing authority inposing penalty of Rs. two | akhs on the
assessees in Cvil Appeal No. 1085 of 1977. The respondent

will pay the costs of the appellants/petitioners in each
appeal and wit petition
P. H P.

Appeal s al | owed.
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