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ACT:

U P. H gher Judicial Service Rules; 1975: Rules 4B and
27-Judi ci al of ficer~Adverse remar ks agai nst-Before
conmuni cation to judicial officer-To be placed before Chief
Justi ce- Menber of hi gher j udi ci al servi ce- G ant of
sel ecti on/ super time scal e-Wthin admi ni strative
jurisdiction of Hi gh Court-Interference by Court does not
mean granting relief but referring the matter back to Hi gh
Court for reconsideration.

Constitution of |India, 1950-Article 32-Administrative
jurisdiction of High Court-Wen and in what circunstances
can the Suprenme Court interfere though ordinarily it does
not .

HEADNOTE

In April, 1986, the Selection Conmittee constituted by
the Chief Justice of Allahabad H gh Court recomended the
grant of super-tinme scale to the appellant, a nmenber of the
U P. H gher Judicial Services, wunder Rule 27A of the U P.
Hi gher Judicial Services Rules, 1975. The Full Court of the
H gh Court considered the reconmendation on two occasions,
but no deci sion could be taken as ‘each time the
Admi ni strative Judge made certain new allegations against
the appellant. Finally, on January 17, 1987, the Full Court
found the appellant unfit for a post in the super-tine
scale. On the eve of the Full  Court Meeting the
Admi ni strative Judge was stated to have witten.a secret
letter to the Chief Justice.

Aggrieved, the appellant filed a wit petition before

the Division Bench. Meanwhil e, the appellant nmde a
representation to the H gh Court on its Admi nistrative side
for reconsideration of the resolution of the Full Court.

Wil e no decision was taken by the Full Court at its neeting
held on My 16, 1987, an adverse entry for the year 1986-87
was recorded by the Adm nistrative Judge. The Chief Justice
enquired into the allegations contained in the adverse entry
and found that the allegations had no foundati on what soever.
He recorded in his mnutes that he regarded the appellant as
a very good, able and conpetent adnministrator wth an
unbl e shed integrity.
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The Division Bench, after noticing the remarks of the
Chi ef Justice, quashed the resolution of the Full Court, and
referred back the matter to the Ful | Court for
reconsi deration. It also directed that the appellant be
given an opportunity of explaining the inputations made
against him in the letter witten by the Administrative
Judge on the eve of the Full Court neeting! of January 17,
1988.

Dissatisfied with the above decision, the appellant
filed an appeal by special leave in this Court.

Meanwhile, the Full Court at its meeting held on
February 20, 1988, again rejected the recomendati on of the
Sel ection Conmttee for the grant of super-tine scale to the
appel | ant .

Al'l owi ng the appeal” by special |eave,

N

HELD: 1.1 Wether a nenber of the Hi gher Judicia
Servi ce should be granted the selection grade or the super-
time scale isa matter exclusively within the admnistrative
jurisdiction of the High Court. This Court wll not
ordinarily interfere wth any decision of the H gh Court in
such a matter. However, if the Hi gh Court acts in violation
of any rule framed by it ~or of the principles of natura
justice or comes to any finding not  supported by any
reliable material, thi's Court has to examne the matter for
ends of justice. But, interference does not nmean granting of
relief which the Hgh Court is entrusted to grant inits
administrative jurisdiction. The Court will ordinarily refer
back the nmatter for reconsideration of the H gh Court.
[ 322F- H]

However, in the instant case ends of justice would
require interference by disposing of the natter finally,
without referring it again to the H gh Court. [323A]

1.2 Proviso to Rule 4(B) of ~the U P. H gher Judicia
Service Rules requires that before an adverse remark is
conmuni cated to the concerned judicial officer; it must be
pl aced before the Chief Justice. By necessary inplication
therefore, the rule requires concurrence of the / Chief
Justice for taking necessary action on the adverse remark by
comuni cating to the judicial officer concerned. [324A-B]

In the instant case, although the Chief Justice did not
agree wth the adverse remarks, action was taken by
conmuni cating them to the appellant in wutter violation of
the proviso to Rule 4B and also in disregard of the m nutes
of enquiry of the Chief Justice. [324B-(

319

The appellant had denied the allegations contained in
the letter of the Admnistrative Judge but no attenpt was
made by the Full Court to have the conments of the retired
Judge who orally made the allegations. Further, the
all egations which were made fromtime to tine against the
appel l ant resulting in the postponenent of consideration by
the Full Court were all found to be untrue. [324C D

An enquiry was nade by the Chief Justice and the
al l egations contained in the adverse entry for 1986-87 have
been found to be without foundation. |Indeed, the Chief
Justice recorded that he regarded the appellant as a very
good, able and competent administrator with an unbl eni shed
integrity. [323E-F]

Therefore, in the absence of any material on record to
formthe foundation in support of the allegations and in
view of the minutes of the Chief Justice, the Full Court was
not at all justified in acting on the allegations contained
inthe letter of the Admi nistrative Judge and depriving the
appel  ant of the grant of super-time scale. [323F]
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The appellant was, therefore, entitled to a posting in
the supertine scale. Since the appellant has already retired
he shall be paid the nonetary benefit with effect from
January 1, 1987 and his pension suitably altered. [324F-Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 1875 of
1988.

Fromthe Judgment and order dated 10.12.1987 of the
Al | ahabad High Court in Cvil Msc. Wit No. 4434 of 1987.

S N.  Kacker, Gobind Dass, E.C. Agarwala, M. Purnim
Bhatt and V. K Pandita for the Appellant.

K. Parasaran, Attorney GCeneral (Not Present) Gopal
Subramani um and Ms. -S. Dikshit for the Respondents.

The Judgnent of the Court was delivered by

DUTT J. After hearing the I|earned Counsel for the
parties, we grant special |eave and, as full and conplete
subm ssi onshave -~ been nade, ~ we proceed to dispose of the
appeal on nerits.

The only question-that “is involved in this appeal is
whet her the
320
appel lant D.K. Agarwal, who was a nenber of the Hi gher
Judicial Service under the State of U P., to be precise, the
District and Sessions Judge, Gonda, and since retired on
February 29, 1985, was entitled to the super-tine scale.

The appel | ant was appoi nted to the post of District and
Sessi ons Judge on Cctober 31, 1983. In or about Decenber.
1985, the Selection Committee constituted by the Chief
Justice of the Allahabad H gh Court and consisting of three
Judges of that Court recomended the grant of selection
grade to the appellant on the basis of nerit as required
under Rule 27 of the U P. H.gher Judicial Service rules,
1975, hereinafter referred to as 'the Rules’. The Full Court
approved the recommendation for (the grant of the sel ection
grade to the appellant and granted the same to'him wth
retrospective effect from Novenber 1, 1983.

In April, 1986 the Selection Commttee recomended for
the grant of super-time scale to the appellant under Rule
27A of the Rules It appears that the said reconmendation of
the Selection Conmittee cane up for consideration before the
Full Court on two occasions, but the Full Court coul d not
take any decision as each tine KN Msra,~J., who was then
the Administrative Judge, nade certain new allegations
agai nst the appellant. On January 17, 1987, ~again the
recormendation of the Selection Comrittee cane wup. for
consi deration before the Full Court for the third tine. On
that day, the Full Court found the appellant wunfit for a
post in the super-tine scale as recomended by the Selection
Conmittee. It, however, transpired that just on the eve of
the Full Court Meeting held on January 17, 1987, S.K. Dhaon
J., who was then the Adm nistrative Judge, wote a secret
letter to the Chief Justice which wll be referred to
presently.

Bei ng aggrieved by the decision of the Full Court
turning down the recomrendation of the Sel ection Comittee,
the appellant filed a wit petition before a D vision Bench
of the H gh Court During the pendency of the wit petition
the appellant made a representation to the Hi gh Court on its
Admi ni strative Side on April 13, 1987 prayi ng for
reconsi deration of the resolution of the Full Court dated
January 17, 1987. Wiile no decision was taken by the Ful
Court at the neeting held on May 16. 1987, an adverse entry
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for the year 1986-87 was recorded by S.K Dhaon, J. On July,

9 1987 as foll ows:
"He creates trouble. He fonented a conflict
bet ween the nenbers of the Bar and the subordinate
staff of the courts

321
in Kanpur Nagar which ultimately resulted in the
transfer of Sri Arjan Dev WMhajan, the then
District Judge, Kanpur Nagar. This was done with
an ulterior notive. He also instigated the
subordi nate staff of the courts in Kanpur Dehat to
make agitations fromtime to time on the question
of bifurcation of the staff between the courts at
Kanpur Nagar and Kanpur Dehat.

Hs integrity too is highly doubtful, hence
not certified. H-s work and conduct should be kept
under constant gaze

It so happened that the Chief Justice enquired into the
al l egations contained in the adverse entry. After such
enquiry, the Chief Justice, as would appear fromhis mnutes
dated July 14, 1987, found that the allegations had no
foundati on what soever and observed as foll ows:

"I find fromthe Character Roll entries that Sr
Agarwal had been given remarks and praise, as
District Judge, Gonda, in the years 1983-84 and
1984- 85 and of course not nuch expression has been
given in the entry of 1985-86 as the Hon' ble
Admi ni strative Judge had no occasion to see his
wor k. The entry doubting the integrity and
i nvol vement - of  Sri Agarwal in the Kanpur dispute
that had arisen in 1986 obviously does not find
support, nore so, because it was given on 9.7.1987
on the eve of Full Court Meeting scheduled to be
held on 10.7.1987. | do not agree wth the
assessment as | regard Sri Agarwal as a very good,
abl e and conpet ent adm ni strator with an
unbl em shed integrity."

In the wearlier part of his mnutes, the | earned Chief
Justice stated as foll ows:

"The nmenbers of the Bar inforned that their view
about the integrity and conduct of Sri Agarwal had
al ready been expressed by the President, Kanpur

Bar Association, ....... A copy of the ~annua
Magazi ne "Kanpur Bar Association, Kanpur" was
given to hi m wherein I find the follow ng
observati ons:

"I wll be failing in ny pious obligation if

I do not extend ny heartfelt gratitude and
thanks to M. K K
322
Chaubey, our nost affectionate friend, philosopher
and guide, and to M. D K Agarwal, a npbst conpe-
tent and efficient admnistrator, who has hel ped
us a lot to create cordi al atnosphere between Bar
and Bench."

The Division Bench of the Hgh Court in its judgnment
dat ed Decenber 10, 1987, noticed the renarks of the Chief
Justice about the appellant as nmade by him in-his said
m nutes dated July 14, 1987. The Divi sion Bench quashed the
resol ution dated January 17, 1987, of the Full Court and
directed that an opportunity should be given by the Court to
the appell ant of explaining the inputations made agai nst him
by the Adm nistrative Judge in his letter sent to the Chief
Justice just on the eve of the Full Court Meeting held on
January 17, 1987. Further, it was directed that the case of
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the appellant for appointnent to a post in super-tine scale
shoul d be reconsidered by the Court at a very early date
keeping in viewthe fact that the appellant was to retire
fromservice in February, 1988

As the Division Bench did not grant the super-tine
scale to the appellant, but referred the matter back to the
Full Court for reconsideration of the sanme, the appellant
filed the present appeal

During the pendency of the appeal in this Court, the
Full Court at its neeting held on February 20, 1988, again
rejected the reconmendation of the Selection Conmittee for
the grant of super-tine scale to the appellant.

The question that ‘arises for our consideration is
whet her the appellant, who has since retired from service,
was entitled to the super-tine scale. There can be no doubt
that whether a nenber of the H gher Judicial Service should
be granted the selection grade or the super-tinme scale is a
matter exclusively within the adm nistrative jurisdiction of
the H gh 'Court. This Court will not ordinarily interfere
with any ' decision of the H-gh Court in such a matter. This
is, however, subject to the exception that if in considering
whet her a nenber of the Hi gher Judicial Service should be
granted the super-time scale or not, the Hi gh Court acts in
violation of any rule framed by it or of the principles of
natural justice or /conmes to any finding not supported by any
reliable material, this Court has to exam ne the matter for
ends of justice. But, interference does not mean granting of
the relief which the H gh Court is entrusted to grant inits

adm ni strative jurisdiction. Al that the  Court wll
ordinarily do is to refer back the matter for
323

reconsi deration of the High Court. In  the “instant case,
however, we consider that for ends ~of justice we  should
interfere by disposing of the matter finally, that \is to
say, without referring it again to the Hi gh Court for the
reasons stated hereafter.

The letter of Dhaon, J. referred to above was handed
over to the Chief Justice by Dhaon, J. just on the eve of
the Full Court Meeting held on January 17, 1987. I'n that
letter, certain serious allegations were made by Dhaon, J.
agai nst the appellant solely on the basis of what a retired
Judge of the High Court had orally reported to Msra, J. The
al | egations contained in the said letter wer. e not
conmuni cated to the appellant before the Full Court Meeting
on January 17, 1987, but the sane were conmmuni cated to him
before the Full Court reconsidered the matter in the meeting
held on February 20, 1988 pursuant to the judgnment of the
Di vi sion Bench. The appellant had denied the | allegations
made in the said letter against him Upon such denial, no
attenpt was nmde by the Full Court to have the coments of
the retired Judge, who had orally mnade the allegations
against the appellant. There 1is, therefore, no material on
record to formthe foundation in support of the allegations
and the Full Court, in our opinion, was not at all justified
in acting on the allegations contained in the Iletter  of
Dhaon, J.

W nmay now deal with the adverse entry of 1986-87 nade
by the Adm nistrative Judge on July 9, 1987 against the
appellant. It has been already noticed that an enquiry was
made by the learned Chief Justice and the allegations
contained in the adverse entry have been found to be without
foundation. Indeed, the |earned Chief Justice recorded that
he regarded Sri Agarwal as a very good, able and conpetent
administrator with an unblemnished integrity. In view of the
m nutes of the | earned Chief Justice, the Full Court was not
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justified in depriving the appellant of the grant of super-
time scale. Apart from that, the adverse entry should not
have been conmunicated to the appellant for his explanation
on the face of the minutes of the Chief Justice. In this
connection, we may refer to the proviso to Rule 4(B) of the
Rul es which inter alia. reads as foll ows:

Provided that adverse remarks or strictures made
by Adm nistrative Judges about the judicial work
and conduct of any of ficer of subor di nat e
judiciary will be placed before the Chief Justice
bef ore issue.

324

The rule requires that before an adverse remark is
conmuni cated to the concerned judicial officer, it nmust be
pl aced before the Chief Justice and, in our opinion, by
necessary inplication, the rule requires concurrence of the
Chief Justice for taking action on the adverse remark by
conmuni cating the sane to the judicial officer concerned. In
the instant case, the adverse entry was conmuni cated to the
appel | ant -even on the face of “the minutes of the |earned
Chi ef Justice. |In other words, although the |earned Chief
Justice did not agree wth the adverse renarks, yet action
was taken on the sane by communicating the same to the
appellant. This was done in utter violation of the proviso
to Rule 4B and also in disregard of the mnutes of enquiry
of the |earned Chief Justice. In this connection, it nmay be
nmentioned that the allegations which were made fromtinme to
time against the appellant resulting in the postponenent of
consi deration by the Full Court of the recomendation of the
Sel ection Conmttee for the grant of super-tine scale to the
appel l ant, were all found to be untrue. ‘W nay nention about
one instance when the Full Court could not consider the case
of the appellant for the grant of super-tinme scale at its
nmeeting held on May 17, 1986 because an oral accusation was
made by the |earned Adm nistrative Judge that the appellant
and his son were involved in snuggling activity while posted
as the District Judge, Gonda, in the year 1985. The natter
was referred to the District Magistrate, Gonda, who by his
letter dated May 31, 1986, infornmed the Hi gh Court that no
such incident, as referred to him “had come to his notice
wherein Sri  Agarwal or his son m ght have been apprehended
whi |l e carrying snuggl ed goods. Further, it was stated by him
that he had verified fromthe concerned records of different
Police Stations which also showed that there was no nention
of any incident involving Sri Agarwal or his son in such a
matter. Thus, the allegations nade agai nst the appellant or
his son were basel ess.

After considering the above facts and circunstances, we
are satisfied that the appellant was entitled to a posting
inthe super-time scale. W nodify the judgnent- of the
Di vi sion Bench and direct that as the appellant has al ready
retired, he shall be paid the nonetary benefit of the super-
time scale wth effect fromJanuary 1, 1987. Hi s pension
shall be suitably altered on that basis. The paynent shal
be made within two nonths from today.

The appeal is allowed. There will, however, be no order
as to costs.

N. P. V. Appeal al | owed.
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