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There are three questions of |lawto be decided in these appeal s:

Firstly, whether the purchaser of assets of a concern sold by a State
Fi nanci al Corporation, in exercise of its powers under Section 29 of the State
Fi nanci al Corporations Act, 1951 (hereinafter "the SFC Act"), would be
Iiable under the Karnataka Sal es Tax, 1957 (hereinafter "the KST Act"), for
the arrears of sales tax of the concern whose assets have been transferred?

Secondl y, under what circunstances does a charge created on a
property becone unenforceabl e agai nst a transferee of such a property?

Finally, whether a conpletely novel relief, not argued/clained before
the H gh Court or decided by the inpugned judgnment, may be cl ai ned
before this Court?

The Facts in Civil Appeal 3170/2000

A conpany by name M shal Paper MIls (P) Ltd. (hereinafter "the
Def aul ti ng Conmpany"), was running a nedi um scal e dupl ex board
manuf acturing unit. The Second Respondent, Karnataka State |Industria
I nvest nent & Devel oprment Corporation Ltd. (hereinafter "the
Corporation"), had extended financial assistance to the Defaulting Conpany.
However, the Defaulting Conpany defaulted in repaynent of the |oans
granted to it by the Corporation. Acting under the provisions of Section
29(1) of the SFC Act, the Corporation took over the assets of the Defaulting
Conpany. On 17.3.1992, the Corporation advertised the sale of the "assets"
of the Defaulting Conpany i.e. the |land, building, plant and machinery. In
response to the advertisenent, and after several rounds of negotiations,
Shreyas Papers (P) Ltd. (hereinafter "the First Respondent") entered into an
agreement with the Corporation for purchase of the land, building, plant and
machi nery of the Defaulting Conpany, which was put “up for sale. In C ause
(2) of the offer to purchase (dated 5.6.1992), the First Respondent
specifically stated:
"We shall be taking over the unit with 'zero’ liabilities
and shall not be held responsible for any existing
statutory liabilities of the above said unit |ike Sale Tax,
Exci se Duty, Muinicipal taxes, E.S. 1. and P.F.
devel opnent | oan, Central and State subsidy and rank
liabilities etc. except as agreed in the neeting for KEB
and | abour dues."

This offer was accepted by the Corporation and the sal e took place
consequent thereto.

On 8.1.1993, the Comercial Tax O ficer (Recovery), Dharwad




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

(hereinafter "the Second Appellant”) addressed a letter to the Secretary,

Mandal Panchayat, Al oor, Haliyal Tal uk, Karnataka, requesting himto enter
encunbrance into the Record of Rights of the properties specified therein

on the ground that those properties were the properties of a defaulter of sales
tax\ 027t he Defaul ti ng Conpany\027to the extent of Rs.21,79,715/-. The First
Respondent wote a letter (dated 31.5.1993) to the Corporation thereby
requesting that a letter be addressed to the Second Appellant to withdraw his
letter dated 8.1.1993, as the Corporation was the first charge hol der and the
assets had been sold to it by the Corporation free of all charges. A letter was
addressed, as requested, on 5.7.1993 by the Corporation to the Second

Appel lant. On 11.8.1993, the Second Appellant issued a notice under

Section 15 of the KST Act informng the First Respondent that a charge had

been created on the properties of the Defaulting Conmpany on 17.2.1992 as

the latter had defaulted in paynment of sales tax. It also noted that the assets
of the Defaulting Conmpany had been transferred fromthe Corporation to the

Fi rst Respondent on 12.8.1992. It was further stated that the First

Respondent being the transferee of the business, was jointly liable to

di scharge the arrears of sales tax of the Defaulting Conpany by virtue of
Section 15(1) of the KST Act.

As the sales tax authorities were not willing to relent, the First
Respondent noved a Wit Petition No. 32428/93 before the H gh Court of
Kar nat aka, assailing the claimof the Second Appellant. The substantive
reliefs claimed therein were two fold:
"(A) Decl are that the provisions of Section 15 of the
Kar nat aka Sal es Tax Act are void;

(B) | ssue a wit of nmandanus or any other appropriate
wit or order or direction restraining the

respondents 1 and 2 not to take any action agai nst

the petitioner for the recovery of the alleged sales

tax recovery as nentioned in the comrunication

No. RRY.CR 3.92-93.1168 dated 11.8.1993\ 005"

By a common judgnent (dated 22.9.1999) rendered in four simlar
wit petitions, the Hi gh Court of Karnataka allowed the wit petition. The
Hi gh Court held that the petitioner, being the purchaser in the auction from
the Corporation, only of the |and, building, plant ‘and nachinery, could not
be considered as the transferee of the ownership of the business of the
Def aul ti ng Conmpany. The Hi gh Court found that although | and, “buil di ngs,
pl ant and machi nery of the Defaulting Conpany had been transferred to the
Fi rst Respondent, since the goodw || of the business had not been
transferred, there was no transfer of the ownership of the business. On this
reasoni ng, the High Court took the view that Section 15 of the KST Act
woul d not apply to the First Respondent and consequently that the First
Respondent was not liable for the sales tax arrears of the Defaulting
Conpany. Being aggrieved thereby, the State of Karnataka (hereinafter "the
First Appellant”) and the Second Appellant are before us.

The Appellant’s Contentions

M. Hegde, |earned counsel for the appellants, nade three broad
subm ssions: Firstly, he placed heavy reliance on certain rel evant provisions
of the KST Act, and contended that the H gh Court had completely
m sunder stood the inmport of these sections. He urged that upon a true
interpretation of the provisions of the KST Act, particularly Sections 13 and
15 read with Section 2(f-2), it would be clear that the First Respondent was
the entity to whomthe business of the Defaulting Conpany had been
transferred. Therefore, M. Hegde urged, the sales tax dues of the Defaulting
Conpany could rightfully be claimed and recovered fromthe First
Respondent .

Secondly, M. Hegde subnmitted that since a charge over the properties
of the Defaulting Conpany had been created under the KST Act, the First
Respondent as the transferee held the properties subject to the charge.
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Finally, and as an alternative subm ssion, M. Hegde contended that,
nerely because the Corporation had acted in exercise of its power under
Section 29 of the SFC Act, it did not get any priority over the dues of the
State. Therefore, he argued, the Corporation was |iable to nake good the
amount of sales tax arrears of the Defaulting Conmpany, at |least to the extent
of the sale proceeds of the assets of the Defaulting Conpany.

Transfer of "Oawnership of Business" under Section 15 of the KST Act

To determ ne whether the First Respondent is liable for sales tax
arrears of the Defaulting Conpany, a survey of the applicable provisions in
the SFC Act and KST Act becones necessary.

Section 2(f-2) of the KST Act defines the expression "business" in an
i nclusi ve manner and provi des that activities of different nature, as
contenplated in sub-sections (i) and (ii), would be included within the
definition of the expression. Section 13(2)(i) of the KST Act provides that if
a default is made in making payment of sales tax, then:
"\ 005t he whol e of the ampbunt outstanding on the date of
default shal |l become i mmedi ately due and shall be a
charge on the properties of the person or persons liable to
pay the tax orany ot her anpunt due under this Act."

Section 15(1) of the KST Act provides:

"When t he ownership of the business of a dealer |iable

to pay the tax or penalty, or any other anount under the
provisions of this Act, is transferred, the transferor and
the transferee shall jointly and severally be liable to pay
any tax or penalty or any other anpunt payable in

respect of such business and remai ni ng unpaid at the

time of transfer, and for the purpose of recovery from
the transferee such transferee shall be deened to be the
dealer liable to pay the tax or penalty or other anount
under this Act."

Section 29 of the SFC Act gives an extraordi nary power to the
Corporation. It provides that in the event of a borrower making a default in
its obligations towards repaynent ‘or in relation to /any guarantee, then the
Cor por ati on:

"\ 005shall have the right to take over the nanagenent or
possession or both of the industrial concerns, as well as
the right to transfer by way of |ease or sale and realise the
property pl edged, nortgaged, hypothecated or assigned
to the Financial Corporation.”

Sub-section (2) of Section 29 provides that:

"Any transfer of property made by the Financia
Corporation, in exercise of its powers under sub-section
(1), shall vest in the transferee all rights in or to the
property transferred as if the transfer had been nmade by
the owner of the property."”

Finally, sub-section (5) of this Section provides:

"Where the Financial Corporation has taken any action
agai nst an industrial concern under the provisions of sub-
section (1), the Financial Corporation shall be deened to
be the owner of such concern, for the purposes of suits by
or agai nst the concern, and shall sue and be sued in the
name of the concern.”

A careful reading of Section 15(1) of the KST Act shows that the
consequences contenpl ated therein, nanely, foisting of the liabilities of the
defaulting transferor onto the transferee, would cone into effect only if the
"ownership of the business" is transferred. Al though, M. Hegde strenuously
urged that "business" could not be separated fromthe assets of the business,
we are unable to accept this contention. Business is an activity, directed with
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a certain purpose, nore often towards producing income or profit.

Ownership of assets is nerely an incident rather than a characteristic of
busi ness. Hence, the nere transfer of one or nore species of assets does not
necessarily bring about the transfer of the "ownership of the business" for
"ownership of a business" is much wi der than nmere ownership of discrete or

i ndi vi dual assets. In fact, "ownership of business"” is w der than the sum of

the ownership of a business’ constituent assets. Above all, transfer of
"“ownershi p of business" requires that the business be sold as a going
concern. In our view, therefore, Section 15(1) is intended to operate only

when there is conplete transfer of "ownership of business" so as to render

the transferee as a successor-in-interest of the transferor. Only in such an
eventual ity does Section 15(1) make the transferee liable for the transferor’s
sales tax liabilities.

M. Hegde referred to two judgnents of the Karnataka H gh Court
bot h of which, unfortunately, take an erroneous view of the matter. In
Karnat aka State Industrial |nvestnent and Devel opnent Corporation Ltd. v.
Assi st ant Comm ssi oner of Commerci al Taxes, Bangalore, the H gh Court
hel d that ‘when Section 29 of the SFC Act was read with Section 15 of the
KST Act, the transferee would be jointly liable with the State Fi nance
Cor poration concerned. As we have already held, Section 15 operates only
in a situation where the ownership of the business is transferred. The | earned
Si ngl e Judge, however, did not notice this point. Simlarly, we are unable to
accept the correctness of the judgment in Al pha Silicones v. Assistant
Commercial Tax O ficer (Recovery), Qulbarga and Anr. as it held that even
the nere transfer of assets would amount to transfer of ownership of the
busi ness. W overrul e these two judgnents to-the extent that they conflict
with the views expressed herein.

In the present case, since it is not-a matter of dispute that there was
only the transfer of individual assets of the Defaulting Conpany, rather than
the Defaul ting Conpany being sold as a going concern, in |light of our
expressed views, Section 15 of the KST Act iis not attracted. The first linb
of M. Hegde's argunments nust, therefore, fail

Enforceability of the Charge

The next linb of M. Hegde's argunents was that since Section
13(2) (i) of the KST Act creates a charge on the property of the Defaulting
Conpany, the charge would continue on the properties, ‘even if it changes
hands by transfer.

VWil e the expression "charge" is not defined by the KST Act, this
concept is well known in property | aw and has been defined by Section 100
of the Transfer of Property Act, 1882 (hereinafter "the TP Act"). Here
"charge" is defined as:

"Where i moveabl e property of one person is by
act of parties or operation of |aw made security for the
paynment of mnoney to another, and the transaction does
not anbunt to a nortgage, the latter person is said to
have a charge on the property; and all the provisions
her ei nbef ore contai ned which apply to a sinple nortgage
shall, so far as may be, apply to such charge

Nothing in this section applies to the charge of a
trustee on the trust-property for expenses properly
incurred in the execution of his trust, and, save as
ot herwi se expressly provided by any law for the tine
being in force, no charge shall be enforced agai nst any
property in the hands of a person to whom such property
has been transferred for consideration and w thout notice
of the charge." (enphasis supplied)

As the section itself unanbi guously indicates, a charge may not be
enforced against a transferee if s/he has had no notice of the same, unless by
l aw, the requirenment of such notice has been waived. This position has |ong
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been accepted by this Court in Dattatreya Shanker Mdte v. Anand Chitaman
Datar, and in Ahmedabad Municipal Corporation of the Cty of Ahnedabad
v. Haji Abdul Gafur Haji Hussenbhai (hereinafter "Ahnedabad Muni ci pa
Corporation"). In this connection, we may refer to the latter judgnent,
which is particularly relevant for the present case.

Ahrmedabad Muni ci pal Corporation was a case where a person was in
arrears of property tax, due under the Bonbay Provincial Minicipa
Corporation Act, 1949. Consequently, the Muinicipal Corporation created a
charge over the property of the defaulter. However, the property was sold in
execution of a nortgage decree. Wen the Minicipal Corporation purported
to exercise their charge over the property, the purchaser in court auction
filed a suit for a declaration that he was the owner of the property and that
the arrears of municipal taxes due by the transferor were not recoverable
fromhimby proceedi ng agai nst the property purchased in auction. In the
appeal before this Court, the Minicipal Corporation’s main argument was
that where the local |aw provided for the creation of a charge against a
property for which municipal taxes were due, transferees of such properties
were inputed with constructive know edge of any charge created agai nst the
properties that they had purchased. This argunent was, however, rejected.
This Court held that while constructive notice was sufficient to satisfy the
requi renment of notice in the proviso to Section 100 of the TP Act, whether
the transferee had constructive notice of the charge had to be determ ned on
the facts and circunstances of the case. In other words, this Court held that
there could be no fixed presunption as to the transferee having constructive
noti ce of the charge agai nst the property. In fact, the principle laid down in
Ahrmedabad Muni ci pal Corporation has been correctly applied in a sales tax
case simlar to the present case.

In the present case, firstly, no provision of |aw has been cited before
us that exenpts the requirenent of notice of the charge for its enforcenent
agai nst a transferee who had no notice of the sane. It remamins to be seen
therefore, if in the facts of the present case, the First Respondent had
noti ce\ 027actual or constructive\027o0f the charge. At the outset, in the
advertisenment/notice dated 17.3.1992 issued by the Corporation, nmention is
only made of the sale of the Defaulting Conpany’'s assets and there is no
i ndi cati on, whatsoever, of any sales tax arrears. Further, the bid offer nade
on behal f of the First Respondent on 5.6.1992 specifically excludes any
statutory liabilities, including sales tax. This offer was accepted by the
Corporation on 15.7.1992. Even at that stage, there was no nention of any
sales tax arrears. The sale of the assets took place pursuant to the agreenent
dated 12.8.1992 in which a specific clause was inserted that the First
Respondent would be liable to pay all property taxes, other taxes, electricity
bills, water taxes and rents fromthe date of the agreenent (i.e. 12.8.1992).
For the first time, by letter dated 8.1.1993 of the Second Appellant to the
Mandal Panchayath, Al oor Tal uk, the issue of sales tax dues of /the
Def aul ti ng Conpany was brought to the surface. This is further borne out by
the correspondence between the First Respondent and the Corporation. Thus,
it is evident that the First Respondent had no actual notice of the charge
prior to the transfer. As to whether the First Respondent had constructive
noti ce of the charge, no substantive argument on this issue was nade, either
before the H gh Court or at any rate before us. Hence, we cannot hold that
the First Appellant had constructive notice of the charge.

In these circunstances, we are of the view that the First Respondent

was a purchaser for value without notice of the sales tax arrears of the
Def aul ti ng Conpany or the consequent charge on the property. This woul d,
therefore, attract the principle laid down by this Court in Ahnmedabad
Muni ci pal Corporation, which is also enbodied in the proviso to Section
100 of the TP Act. Thus, the property in the hands of the First Respondent
was free of the charge and it is not open to the appellants to enforce the
liabilities of the Defaulting Conpany in this manner against the First
Respondent .

The Liability of the State Financial Corporation
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M. Hegde then turned to his final argunent that, in any event, the
Corporation as the transferee of the assets, by virtue of the provisions of
Section 29 of the SFC Act, would be liable to the extent of the charge
created on the assets transferred.

In our view, it is not necessary for us to go into this question. As we

have poi nted out at the commencenent, only two issues were raised in the

wit petition and seemto have been argued before the Hi gh Court: First,

with regard to the validity of Section 15 of the KST, the H gh Court has
dealt with it, and in this appeal by the State, this contention could not have
been advanced. The second issue urged before us was with regard to the
liability of the First Respondent for the charge created on the properties of
the Defaul ting Conpany. The High Court, rightly in our view, held that the
First Respondent before us was not liable for the tax arrears of the
Def aul ti ng Conmpany. No issue.as to the liability of the Corporation was

rai sed or argued before, or decided by the Hi gh Court.

It is well accepted that, save for exceptional circunmstances, new

reliefs, not argued or clained before the H gh Court, cannot be prayed for
before this Court. In these circunmstances, we decline to enter into the said
guestion, -and leave it open to be sorted out between the appellants and the
Second Respondent in any appropriate proceedi ngs.

The Fi nal Findings
In l'ight of our findings above, we find no nerit in C. A No.
3170/ 2000 and consequently it is disn ssed.

G vil Appeal Nos. 3171-3173/2000 pertained to the tax dues of Ms
Al pha Pharmaceutical's, which is the Second Respondent in these three
appeal s. At the stage of adm ssion before this Court, the appeal against the
Second Respondent was dism ssed. During the final argunents, M. Hegde,
stated that the sales tax arrears arising out of the comon judgnent of the
H gh Court of Karnataka in Wit Petition Nos. 14332/98 and 14442-43/98
have al ready been recovered fromthe transferee concerned nanely Ms Ba
Pharma Ltd., which is the First Respondent in these appeals. Consequently,
these appeal s are dism ssed as infructuous.

There shall be no order as to costs.




