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PETI TI ONER
THE REG ONAL DI RECTOR, EMPLOYEES STATE | NSURANCECORPCRATI ON

Vs.
RESPONDENT:
M S. POPULAR AUTOMOBI LES ETC.
DATE OF JUDGVENT: 29/ 09/ 1997
BENCH

S.B. MAJMJDAR, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:

THE 29TH DAY OF SEPTEMBER, 1997
Present:

Hon’ blle M. Justice S.B. Mjnnudar

Hon’ bl e M. Justice S.  Saghir Ahmad
V. J. Francis, Rajiv Nanda, Ms: Anubha Jain and A K Sharma,
Advs. for the appell ant
T. L. Vishwanatha lyer, Sr. Adv., S. Balakrishnan, S
Prasad, Ms. Rammi Tneja and G Prakash, Advs. with himfor
the Respondents.

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:
WTH
[Cvil Appeal No. 6724 of 1997 (Arising out of S L.P
(Givil) No. 14299 of 1984); Civil - Appeal No. 6723 of 1997
(Arising out of S.L.P. (Gvil) No.. 528 of 1992); Civi
Appeal No. 6725 of 1997 (Arising out-of S.L.P. (Cvil) No.
4029 of 1997); and Civil Appeal No. 6726 of 1997 (Arising
out of S.L.P. (Civil) No. 13172 of 1997)]
JUDGMENT

S. B. Maj nudar. J.

Leave granted in all the cognate Special Leave
Petitions.

By consent of |earned advocates of parties all these
appeal s were heard finally and are being di sposed of by this
conmon judgrment. The Enpl oyees’ State | nsurance Corporation
(in short ‘the corporation’) functioning in the State of
Kerala as well as in the State of Karnataka in the appeals
concerned, have posed for our consideration the follow ng
guestion of |aw

"Whet her a suspended enpl oyee and

his enployer are liable to remt

under t he Enpl oyees’ State

I nsurance Act, 1948 (hereinafter

referred to as ‘the Act’) the

requisite contributions wunder the

said Act in connection wth the

subsi st ence al | owance anmount s

received by the suspended enpl oyee

during the period of his suspension

pendi ng donestic enquiry."
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In the inpugned judgnents under appeal the Hi gh Courts
of Keral a and Karnataka have taken the view that there is no
such liability on the part of the suspended enpl oyee or his
enpl oyer. The |earned counsel for the appell ant-Corporation
submitted to the contrary for our consideration

A few relevant facts leading to these appeals may be
noted at the outset. It is not in dispute between the
contesting parties that the respondents in these appeals are
the enpl oyers and the suspended persons are their enpl oyees.
Both of themare governed by the Act. It is also not in
di spute between the parties that prior to the suspension of
these enpl oyees the respondent-enpl oyers were remtting the
requisite contributions ‘under Sections 39 and 40 of the Act
both by way of enployees’ contributions and the enpl oyers’
contributions to the Corporation which had insured all these
enpl oyees concerned as per Section 38 of the Act in the
manner provided thereunder. It is also not in dispute that
even during the period of suspension the suspended enpl oyees
were covered by the beneficial provisions of the Act and
were entitled to all the benefits available to enployees
under Chapter ~V of the Act and the coverage of entire
beneficial schene provided by the Act in that Chapter from
Section 46 to Section 73 was available even in cases of
suspended enpl oyees who were getting only subsistence
al l owance as per the rules and regul ations governing their
conditions of service. The H gh Courts in the inpugned
judgrments have taken the view that ~subsistence allowance
paid to an enployee during suspension pending donestic
enquiry would not be  covered by the definition of the term
‘Wages’ as found in sub-section (22) of Section 2 of the
Act. The said definition reads as under:

"(22) ‘ Wages’ nmeans al |
remuneration pair or payable “in
cash to an enployee, if the terns

of the contract of —enploynent,
express or inplied, were fulfilled
and includes any paynent (to an
enpl oyee in respect of any period

of authorised | eave, | ock-out,
strike which is not illegal or |ay-
of f and ot her addi ti ona
renmuneration, if any, paid at

i nterval s not exceedi ng two nonths,

but does not i ncl ude-

(a) any contribution paid by the

enpl oyer to any pension fund or

provi dent fund, or under this Act;

(b) any travelling all owance or the

val ue of any travelling concession

(C any sum paid to the person

enpl oyed to defray special expenses

entailed on himby the nature of

hi s enpl oynent; or

(d) any gratuity payabl e on

di scharge; "

It was held that before any paynment nade by the
enpl oyer to the enployee is covered by the said definition
of ‘wages’ it should be a renuneration paid or payable in
cash to an employee, if the terns of the contract of
enpl oynment, express or inplied, were fulfilled. That in case
of a suspended enpl oyee the ternms of contract of enpl oynent
would not be fulfilled as he is not actually rendering any
service during the period of suspension

Learned counsel appearing for the appellant-corporation
contended that the aforesaid view of the Hgh Courts is
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clearly erroneous in law. He submitted that the Act is a
beneficial piece of legislation offering statutory insurance
agai nst enploynent injuries suffered by insured worknen
while in service and for earning the statutory coverage of
i nsurance the insured worknen had to contribute as |laid down
by the Act and simultaneously their enployers had also to
add their contribution to the said amobunt and remt the sane
to the Corporation to enable the Corporation to discharge
its statutory obligations under the Act for the benefit of
the insured enployees. It was submitted that during the
peri od of suspension the enpl oyer-enpl oyee rel ati onshi p does
not get snapped. The enpl oyee cannot be said to have refused
to fulfil his part of the contract as he is willing to work
but it is the enployer who does not want himto work instead
pays him reduced anmount of wages as perm ssible under the
rules by way of subsistence allowance which in a given case
beyond the requisite period nmay not only go up from 50% of
wages to 75% but may al so go up in given contingencies to a
ceiling of 100% of wages. Consequently subsi stence all owance
squarely falls within the first part of the definition of
the term ‘wages’ as found in sub-section (22) of Section 2
of the Act. In support of his contention three decisions of
this Court were pressed in service - Mdella Wollens Ltd.

v. Empl oyees State lnsurance Corporation and another [1994
Supp. (3) SCC 580]; Harihar Polyfibres v. The Regiona

Director ESI Corporation [1985] 1 SCR 712; ‘and | ndi an Drugs
& Pharmaceuticals | Ltd. Etc. v. Enployees State Insurance
Corporation Etc. [1996 (8) SCALE 688]. The first judgnent
refers to production bonus. The second one refers, anpngst
others, to incentive bonus while the third one refers to
overtime wages. Al these additional nonetary benefits were
held to be covered by the inclusive definition of the term
‘wages’ as found in sub-section (22) of Section 2 of the
Act. It was, therefore, contended that  there is no reason
why subsi stence allowance which'is a reduced scal e of wages
payable to the suspended enpl oyee cannot also form part and
parcel of the term‘wages’ as defined in the Act.

Learned counsel for the respondent-enployers on the
ot her hand subnitted, placing reliance on a decision of a
Bench of two |learned Judges of this Court -in the case of
Assi stant Regional Director, Nagpur v. Mdel M1Ils Nagpur
Ltd. [1993 Supp. (1) SCC 615], that prior to the anendnent
of the definition of the term ‘wages’ in the Act even
paynment for any leave period was not treated as wages. He
also placed reliance on two decisions of-the “Bonbay Hi gh
Court in the case of Ganpatlal Milchandji Joshi v. First
Cvil Judge, dass I, Nagpur and another [Air 1958 Bonbay
262] and Nutan Mlls v. Enpl oyees St ate I nsur ance
Corporation [AIR 1956 Bonbay 336] for submtting that even
maternity | eave benefit was not considered to be wages in
the first judgnment and in the second judgnent it was held of
course in the light of unanended definition of the term
‘wages’ as found in sub-section (22) of Section 2 of the Act
that lay-off conpensation would not be included in the term
‘wages’ for the purpose of conputing contributions fromthe
enpl oyees and enpl oyers qua the said anount.

Before referring to the aforesaid decisions it will be
necessary to have a quick glance at the schene of the Act.
The Act is to provide for certain benefits to enployees in
case of sickness, maternity and enploynment injury and to
make provision for certain other nmatters in relation
thereto. Thus this is a beneficial piece of legislation
which grants a statutory insurance coverage to enpl oyees in
the establishnents covered by the Act so that the
Corporation would be statutorily enjoined to nake avail abl e
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these benefits to the suffering enployees and they nay not
have to be at the nercy of the enpl oyees concerned who nay
or may not readily mmke available these benefits to the
suffering enployees if statutory coverage of the Act is not
available to them As laid down by Section 1 sub-section (4)
of the Act it shall apply, in the first instance, to al

factories (including factories belonging to the Governnent)
ot her than seasoned factories. As per sub-section (5) of
Section 1 of the Act, ‘the appropriate Government may, in
consultation with the Corporation and where the appropriate
Covernment is a State CGovernnment, with the approval of the
Central Covernnment, after giving six months’ notice of its
intention of so doing by notification in the Oficial
Gazette, extend the provisions of this Act or any of them
to any other establishnent or <class of establishnents,
i ndustrial, commercial, agricultural or otherw se’ . Section
2 is the Definition Section. Sub-section (4) thereof defines
‘contribution” to nmean, ‘the sumof noney payable to the
Corporation by the principal enployer in respect of an
enpl oyee ‘and includes any anount payabl e by or on behal f of
the enpl oyee in accordance with the provisions of this Act’.
Sub-section (6 ) of Section 2 defines ‘Corporation’” to nean
"Enpl oyees’ State Insurance Corporation set up under this
Act." The appellant-Corporation is the said Corporation

Sub-section (8) of Section 2 defines ‘enploynent injury’ to
nean, ‘a personal injury to an enployee caused by acci dent
or an occupational disease arising out of and in the course
of his enploynment, being an insurable enploynment, whether
the accident occurs or the occupati onal di sease is
contracted within or . outside the territorial limts of
India.’ Sub-section (9) of Section 2 defines “enployee’ to
nean, ‘any person enployed for wages in or~ in connection
with the work of a factory or establishnent to which this
Act applies’. W are not concerned-in the present cases wth
such enpl oyees whose wages exceed the prescribed limt of
wages permanently. Hence we need not refer to that part of
the definition of ‘enployee’ . Sub-section (10) of Section 2
defines ‘exenpted enpl oyee’ to nmean, ‘an enpl oyee who is not
liable under this Act to pay the enployee’ s contribution’

Such exenpted enpl oyees are contenplated by Section 42 which
l ays down that, ‘no enployee’'s contribution shall be payable
by or on behalf of an enployee whose average daily wages
during a wage period are below such wages as may be
prescribed by the Central Governnment.’ Chapter |1V deals with
‘“Contributions’. Section 38 |lays down that, ‘subject to the

provisions of this Act, all enployees in factories, or
establishnents to which this Act applies shall beinsured in
the manner provided by this Act’. Section 39 deals wth

contributions payable wunder the Act. Such contributions as
per sub-section (1) thereof wll conprise of contribution
payabl e by the enployer (referred to as the enployer’s
contribution) and shall be paid to the Corporation. These
contributions are to be paid at such rates as nmay be
prescribed by the Central Government. Section 40 enjoins the
principal enployer to pay contribution in the first
instance. Section 41 deals wth ‘Recovery of contribution
fromimredi ate enployer’. As indicated earlier, the benefits
flowing from the scheme of the Act which are available to
the insured enpl oyees conpri se of di verse benefits
enunerated in Chapter V as provided in Sections 46 to 73.

On the aforesaid scheme of this Act, therefore, it
becormes very clear that all enployees are entitled to get
the statutory coverage of the benefits being insured
enpl oyees and any person enpl oyed for wages is to be treated
as an enployee for the purpose of the Act. Under these
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circunstances an enployee who is adnmttedly covered by the
Act and who is entitled to get the benefits under the Act as
i nsured enpl oyee will not cease to be an enpl oyee covered by
the Act if he is placed under interim suspension pending
donestic enquiry on any alleged nm sconduct by his enpl oyer.
It is axiomatic to say that during suspension period pendi ng
enquiry the enployer-enployee rel ationship does not conme to

an end. It would cone to an end only when after enquiry his
services on proof of m sconduct are ordered to be
terminated. Till then he continues to be an enpl oyee for al

pur poses subject to only two consequences flow ng from such
interi msuspension, nanely, in the first place the enpl oyee
will remain prohibited from actually offering his services
and di scharging his duties as the enployer does not want him
to do so and secondly during the period of suspension
pendi ng enquiry the renuneration payable to the enployee
will get curtailed the rules and which may range from 50% at
the |l owest to even 100% of the wages at the highest if the
suspensi on conti nues beyond 't he requisite period as
contenpl ated by the service rules and regul ati ons concer ned.

It is alsoto be kept in view and there is no dispute on
this aspect that even during suspension when the enpl oyee is
bei ng paid subsistence allowance and not full wages he
remains entitled to get ~all the benefits as available to
wor ki ng enpl oyees /on the sane basis as | aid down by various
provi sions of Chapter V. It is not as if a suspended
enpl oyee gets |esser benefits as conpared to a working
enpl oyee under the provisions of the said Chapter. They
stand at par. It is also to be appreciated that subsistence
allowance is not to be refunded by the suspended enpl oyee
whatever may ultimately be the result ~of the donestic
enquiry. Hence only because the total remuneration paid to
the suspended enployee gets reduced to 50% or to any higher
percentage going up to 100%it is not possible to appreciate
as to howit can be said that on the anmount of subsistence
al l onance received by him permanently he is not bound to
contribute any anount to the Corporation and equally the
enpl oyer of such a suspended enployee is also not bound to
nmake his parallel contribution as per the rates provided
under the Act especially when all the benefits of statutory
i nsurance coverage are made avail abl e by the Corporation to
such a suspended enployee. However, great reliance  was
pl aced by |earned counsel for the respondents on a deci sion
of this Court in the case of Bala Subrahmanya Raj aramv.
B.C. Patel and others [AIR 1958 SC 518] wherein it has been
observed that the word ‘renuneration’ nmeans the anount
payabl e for service rendered. The aforesaid observati on was
made in the context of the payment of Wages Act with which
this Court was concerned in the said decision. W fail to
appreciate how the said decision can be of any rea

assistance to the respondents in the present cases as the
term ‘wages’ as defined by Section 2 sub section (22) of the
Act means all remuneration paid or payable in cash to an
enpl oyee, if the terns of the contract of enploynent,
express or inplied, were fulfilled. Thus it is a nore
conprehensive definition which takes inits sweep in the
first part all remuneration paid or payable to the enpl oyee.
Therefore, the anpunt payable to an enployee or actually
paid to an enployee if the ternms of the contract of
enmpl oyment were fulfilled would constitute wages. A regul ar
enpl oyee who is willing to work and whose services are taken
by the enployer gets the renuneration for the work actually
done by hi munder the contract of enploynment. But in case of
a suspended enployee he gets l|esser anount by way of
subsi stence al |l owance but that is also as a renmuneration for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

bei ng continued on the roll of enploynment as an enpl oyee and
so far as he is concerned he cannot be said to have not
fulfilled his part of the terns of contract of enploynent as
he is wlling to offer his services but it is the enployer
who prohibits himfrom actually giving his services under
the contract of enploynment. The situation al nost resenbles
to grant of half pay |leave or |eave on even nore than half
pay as the case nay be. Therefore, it cannot be said that
the suspended enployee does not fulfil is part of the
contract of enployment or conmits breach of any of the termns
of the contract of enployment. The prohibition, if any, is
i nposed by the enpl oyer against himand that prohibition in
the absence of any rules and regulations governing the
paynment of renuneration during suspension to the concerned
enpl oyee would have entitled the suspended enpl oyee to get
the full remrmuneration because he was ready and willing to
performhis part of the contract of enployment but it was
the enployer who prohibited himfrom performng his duties,
But if there is a valid service regulation which reduces the
scal e of ' _remuneration, during suspension, the enployee gets
that reduced permnissible scale of remuneration by way of
subsi stence allowance. Al the same it cannot be said that
it is not the renuneration paid to himthough at a reduced
rate.

It is also to be appreciated that a suspended enpl oyee
who gets all the benefits under the “Act, may in given
conti ngenci es remai n suspended for a nunber of years pending
the enquiry and in the nmeantine may be entitled to draw 100%
of wages as subsistence all owance under the rel evant service
rul es and regul ati ons. Under these circunstances even though
he may get full wages by way of subsistence allowance and
even though he nay be entitled to all the benefits under the
Act he may not be required to contribute anything if the
contention of the learned counsel for ~the respondents is
accepted and ultimately if he is renpved from service after
the decision in the departnmental enquiry he would wal k away

with all benefits under the Act ( without any correspondi ng
obligation to contribute towards the said benefits. On the
other hand, if he is fully exonerated and reinstated in
service and in the meantime if he had contributed

proportionately to the extent of subsistence  allowance
earned by himthe bal ance of remuneration which may be paid
to himfor the back period may make himliable to contribute
only remaining proportionate anount of contribution tothe
extent of additional renuneration paid to himto make up for
the difference between the full wages for the period of
erstwhil e suspension in question and the actual subsistence
allowance given to him and for which he had already
contributed earlier. In either case enployer wll /also
remain liable to give his proportionate contribution along
with enmpl oyee’s contribution both on subsistence allowance
amount as well as on balance of wages paid up to the
enpl oyee later on. If the suspended enployee is ultimately
renoved from service, there would arise no occasion for such
enpl oyee to nake additional contribution on any extra anount
ot her than subsistence all owance received by himand equally
enpl oyer would not be called upon to nake proportionate
contribution on any extra anount save and except on such
subsi stence al |l owance received by the enployee concerned.
The interpretation canvassed by |earned counsel for the
respondents woul d create an anonal ous situation as aforesaid
while the subm ssion canvassed by |learned counsel for the
appel | ant - Corporati on woul d avoid the same and would
fructify and enhance the benevol ent purpose underlying the
enactment of this welfare |egislation.
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In this connection one subnission of |earned counse
for the respondents requires to be noted. He subnitted,
placing reliance on the inclusive part of the definition of
the term ‘wages’ in Section 2 sub-section (22) of the Act,
that in a case where the enployee is ready to work but the
enpl oyer does not allow himto work by inposing | ock-out or
| ay-of f, payment nade to such enpl oyee gets covered only by
the inclusive part of the definition which neans that
otherwise it would not have been covered by the first part
of the definition. That similar is the situation where the
wor kman is suspended pendi ng enquiry and paynent is made to
way of subsistence allowance. 1In such a case al so enpl oyee
is ready but the enployer does not allow himto work. On the
anal ogy of rent nmade during the period of |ock-out or |ay-
of f, such subsi stence all owance woul d al so not be covered by
the first part of the definition and as the inclusive part
of the definition does not nention subsistence allowance, it
shoul d be treated to be outside the sweep of Section 2 sub-
section (22) of the Act. In our view, this subn ssion does
not stand scrutiny. It has to be kept in view, as noted
earlier, that —subsistence allowance paid to a suspended
enpl oyee is not recoverable or refundable even though
ultimately the suspended enpl oyee is renpved from service on
the proof of msconduct ~ for which he was proceeded agai nst
in departnmental enquiry. The Kerala Paynent of Subsistence
Al l owance Act, 1972 also clearly provides in Section 3 sub-
section (2) that an enployee shall not in- any event be
liable to refund or forfeit any part of the subsistence
al | owance adm ssible ‘to himunder sub-section (1). But even
apart from the said statutory -provision on the genera
principles applicable to subsistence allowance paid to an
enpl oyee pendi ng departnmental enquiry no such allowance is
refundable by himin case the enployee gets ultimtely
renoved from service on proof of msconduct. So far as the
subm ssion of |earned counsel  for the respondents on the
inclusive part of the definition i's concerned it has to be
kept in viewthat if the first part of the definition of
‘wages’ will include all renmuneration paid or payable in
cash to an enployee if the terns of contract of enpl oynent,
express or inplied, were fulfilled and consequently even if
an enpl oyee is suspended as per the service regulations by
the enpl oyer pending enquiry it cannot be said that the
enpl oyee has committed breach of any of the terns of the
contract of enployment. Nor can it be said that the enpl oyer
has commtted breach of any of the terns of the contract of
enpl oyment as the service rules applicable to the enployee
woul d be part and parcel of his conditions of enployment and
acting on the said service rules if the enployer prohibits
the enployee fromreporting for duty and doi ng actual work
the enployer cannot be said to be committing breach of any
of the ternms of the contract of enploynent. Thus neither
party can be said to have conmitted breach of any of the
terns of the contract of enploynment when legally permssible
suspensi on pending enquiry is inmposed by the enpl oyer on-the
enpl oyee. Such is not a case when a lock-out or a lay-off is
i nposed by the contract of enploynent as in case of | ock-out
the enployer commits breach of the contract of enploynent by
refusing to give work to the enployee for no fault of his.
Simlarly in case of lay-off the enployees are refused work
by the enployer for no fault of the enpl oyees. Therefore, in
either case the enployer for no fault of the enployees.
Therefore, in either case the enployer would be conmmitting
breach of the terms of the contract of enployment by his own
act which nmay be justified or otherwise. Under these
ci rcunmst ances, therefore, but for the inclusive part of the
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definition enconpassing paynent nmade to an enployee in
respect of any period of |ock-out or |ay-off, said paynent
woul d not have been covered by the definition of ‘wages’
under Section 2 sub-section (22) of the Act. The first part
of the said definition obviously would not apply to such a
case as terns of the contract of enploynent cannot be said
to be conmplied with at least by the enployer in such an
eventuality. Such is not the case when enployer acting as
per terns of enpl oynment governing the enpl oyees suspends him
pendi ng enquiry.

It is not tine for us to briefly refer to various
decisions of this Court to which our attention was invited
by | earned counsel for ‘the parties. In the case of Moddella
Wool l ens Ltd. (supra) a Bench of two | earned Judges of this
Court had to consider whether the term‘wages’ as defined by
sub-section (22) of ~Section 2 of the Act would cover
producti on bonus. ~The Court observed that production bonus
is nothing but renuneration for additional production which
he enpl oyees ~have brought about. In the case of Harihar
Pol yfi bres (supra) another Bench of two |earned Judges of
this Court had to consider the  question whether the
expression ‘wages’ as defined by Section 2 sub-section (22)
of the Act would i nclude, ampngst others, incentive
al  owance. Chi nnappa Reddy, J. delivering the main judgnent
nmade the foll ow ng pertinent observations in this connection
at page 714 of the Report:

"The Enpl oyees State |nsurance Act

is a welfare legislation and the

definition of “wages’ is designedly

wi de. Any anbi guous expression is,

of course, bound to receive a
beneficial construction at our
hands t oo. Now, under t he
definition first, what ever

remuneration is paid or payable to
an enpl oyee wunder the terms of the
contract of the enploynent, express
or inplied is wages; thus if
remuneration is paidin terns. of
the original contract of enploynent
or interns of a settlenent arrived
at between the employer and the

enpl oyees whi ch by necessary
implication beconmes part of the
contract of enpl oynent it is
wages: ... .. "

In the case of Indian Drugs & Pharmaceuticals Ltd. Etc.
(supra) a Bench of two learned Judges of this Court K
Ramaswany and G B. Pattanai k, JJ., considered the question
of overtine wages in the light of the definition of ‘wages’
as found in Section 2 sub-section (22) of the Act. In this
connection it was observed that whatever renuneration paid
or payable forns wages under inmplied terns of the contract.
It is of course true that none of these judgnments dealt wth
the question wth which we are concerned in these appeals.
However, the common thread which runs through these three
judgrments is to the effect that the definition of the word
‘wages’ should be liberally construed as the Act is a
wel fare piece of legislation. On the interpretation of the
relevant terms found in the definition of the term‘wages’,
as discussed earlier, it cannot be gainsaid that anything
paid even by way of subsistence allowance to an existing
enpl oyee though suspended by the enpl oyer cannot but he said
to be remuneration paid to him under the terms of the
contract of enploynent iif they were fulfilled by the
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enpl oyee as well as by the enployer. However |earned counse

for the respondents vehenently relied upon a Division Bench
j udgrment of the Bonbay Hi gh Court in the case of Nutan MIIs
(supra) for submitting that in the light of the earlier
unamended definition of the term ‘wages’ as found sub-
section (22) of Section 2 of the Act |ay-off conpensation
was not held to be covered by the term‘wages’ . The said
deci si on cannot be of any assistance to | earned counsel for
the respondents for two obvious reasons. Firstly, the High
Court was considering unanmended definition of the term
‘wages’ . The Legislature made its intention clear by
amending the definition and bringing in conpensation for
|ay-off also wthin the scope of the inclusive part of the
definition of the term‘wages’. But that apart, secondly it
is seen that in the said judgnment Chagla, CJ., speaking for
the Division Bench of the Bonmbay Hi gh Court n ternms observed
that the provisions of “the Industrial D sputes Act nake it
clear that there is no relationship of master and servant
during the period of lay-off. Enployer has no right to
dictate to the enpl oyee that he shall present hinself at his
office, nor _is there any obligation upon the enployee so to
do. During the period of lay-off the enployee would be
entitled to go and serve another master. The only result of
his doing so would  be that he would be disentitled to
recei ve conpensation. ~Therefore, during the period of |ay-
off the enployee is no |longer the servant or the worknan of
his enployer. That relationship is -suspended and that
relationship would only be revived when he is reinstated
under the ternms of the contract. It is trite to say that in
case of an enployee suspended pendi ng departnental enquiry
such legal result does  not follow On the contrary he
continues to be the enployee and the enpl oyer continues to
be his enployer. He has to stay at~ the  headquarters as
directed by the enployer. Al that happens is that during
the suspension period the —enployee is not allowed to
actually work and he is not given full renmuneration but only
perm ssi bl e subsi stence al |l owance ‘by way of renuneration for
remai ni ng attached to the service of the enployer as per the
rel evant service regulations governing his contract of
service. Consequently the aforesaid decision of the Bonbay
Hi gh Court is also of no avail to learned counsel for the
respondents.

As a result of the aforesaid discussion it rmust be held
that the Hi gh Courts in the inpugned judgnments erred  in
taking the view that subsistence all owance was not a part of
wages as defined by Section 2 sub-section (22) of the Act.
It nust be held that such all owance forms part of wages as
per sub-section (22) of Section 2 of ‘the Act and
consequently on the said amount the enployee will be liable
to contribute under Section 39 by way of enployee’s
contribution and equally the enployer would be liable to
contribute his share by way of enployer’s contribution on
the ambunt of subsistence allowance paid to the suspended
enpl oyee. The appeals are allowed. The inpugned judgnments
and orders of the H gh Courts in respective cases are set
aside. The appellant- Corporation is held entitled to
enforce the recovery of the contributions centering round
subsi stence all owance paid to the suspended enployees
concerned for the respective period in accordance with | aw.
No costs.




