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The Judgrment of the Court was delivered by

SEMA, J. This appeal by special leave is preferred by the State of

Raj ast han agai nst the order of the H gh Court dated 11.1.1995 whereby and
wher eunder the Hi gh Court has maintained the conviction of accused Dhull a
under Section 302 IPC sinpliciter and recorded acquittal of the accused-
respondents Nathu s/o Nana, Walji (Balji) s/o Mdwola, Heera s/o Nana and
Dheera S/ o Mool a, thereby reversing the sentences and convictions recorded
by the Trial Court in case No. 90 of 1985 under Section 302 with aid of
Section 149 I PC and sentenced themto R for life. The accused Dhulla is
not before us.

Two children of Bhinma (PW1) - son-Di nesh aged about four years and
daught er- Jeevi aged about seven years, were butchered to death by
inflicting axe bl ows between 12.00 - 1.00 noon on 26.6.1985. The post
nortem shows that the necks of deceased Dinesh and Jeevi were choked and
the same were connected with a thinlayer of skin. The prosecution story
briefly stated is that on 26.6.1985 at about 12.00 - 1.00 noon while the
conpl ai nant Bhinma (PW1) was sl eeping on the cot along with his son D nesh
aged 4 years and his daughter Jeevi aged 7 years who were al so sl eeping on
the pal mcarpet on the earth near the cot, he heard the noise of persons
com ng fromthe backyard of his house. He then got up and saw fromthe
wal | , made of wood, the accused persons - Nathu arned with gun; Heera armned
with gun; Dheera arned with "dhariya’ ; Balji arnmed with axe and Dhull a
arned with axe and the other persons arnmed with lathis. Being frightened he
ran out of his house and hid hinmself behind the hut situated in front of
hi s house and started watching fromthere. The accused persons entered .into
hi s house after breaking the wall of wood fromthe backyard of the house.
VWhen he heard his daughter Jeevi’s sound of *Aah’, Bhima (PW) presuned
that both the children have been killed and he woul d al so be killed. So he
fled fromthe place towards the house of his father and raised an al arm
Being attracted by his alarmhis nother Kanku, brother Shankar, Arun etc.
reached there. They al so saw the accused persons | eaving the house.
Thereafter, the nmother of Bhima went to see the children. She found that
both the children have been nurdered. There was enmty between the accused
persons and Bhima and a quarrel also took place between the conpl ai nant and
the accused party 7-8 days prior to the incident. The accused were stated
to have taken avenge by committing the crine. Thereafter, PW1 along with
his brothers went to the police station Pahara and | odged the FIR
(Ext.P-1). Inspector Bakhtawar Singh (PW15) investigated the case. He al so
prepared panchnama of dead bodies (Ext. P-2 and P-3) of Dinesh and Jeevi
respectively. He also prepared sketch nmeno of the scene of crine. He al so
got the post nortem conducted of the deceased Di nesh and Jeevi by Dr.
Ramesh Chander Chri (PWI12), (Ext.P-1 land P-12). The accused were arrested
vide meno Ext.P-21 to Ext.P-27. The accused Nathu, Heera, Dhulla and Balj
gave di sclosure statements vide Ext.P-28 to P-32 and pursuant to the
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di scl osure statements lathis of cane were recovered vide Ext.P-11 and P-12.
Pursuant to the disclosure statenent of accused Nathu, gun was recovered
vide (Ext.P-9). Pursuant to the disclosure statenent of accused Dhulla and
Balji axes were recovered vide Ext.P-8 and P-10. After the conpletion of
the investigation seven accused persons were chall ened. Accused Dhulla and
Bal ji were charged under Sections 148, 302 & 414 |IPC. Accused Kalu and
Junji were charge-sheeted under Sections 148, 302 read with Section 149

| PC. Accused Nathu, Heera and Dheera were charged under Sections 148, 302
read with Section 149 and 454 | PC. The accused pl eaded not guilty and
sought to be tried. The learned trial court framed as many as five issues
and after exam ning the evidence and docunents on record found all the

i ssues established against the accused and hel d the accused Dhulla guilty
of of fence puni shabl e under Sections 302 read with Section 149, 454 and 148
| PC, accused Balji guilty of offence punishable under Sections 302 read
with Section 149, 454 and 148 | PC, and. the accused persons Heera, Dheera
and Nathu also guilty for the offence punishable under Sections 302 read
with Section 149,451 and 148 | PC. Accused Junji s/o Nanji and accused Kalu
s/o Nanji were acquitted of the charges of the aforesaid of fences. Accused
Dhul | a'was awarded I'ife inprisonnment under Section 302 IPC and a fine of

Rs. 100 and in default Rl for one nmonth. He was al so awarded life

i mprisonment under Section 302 read with Section 149 and a fine of Rs. 50
and in default RI for 15 days. He was al so awarded two years Rl for offence
under Section 454 IPCand a fine of Rs.100 and in default Rl for one nonth
and two years R for offence punishabl e under Section 148 | PC. Accused
Balji was awarded |'i fe inprisonnent under Section 302 read with Section 149
| PC and a fine of Rs.50 and in default R for 15 days. He was al so awar ded
two years Rl for an of fence puni shabl e under “Section 454 and a fine of

Rs. 100 and in default R for one nmonth and two years Rl for the offence
under Section 148 | PC. Accused Heera, Dheera and Nathu had been awarded
[ife inprisonment under Section 302 read with Section 149 and a fine of
Rs.50 and in default Rl for 15 days. They were also awarded sentence of one
year Rl for the offence under Section 451 |IPCand two years Rl for the

of fence under Section 148 |IPC. The sentences were ordered to run
concurrently.

At this stage it will be pertinent to point out that altogether eight
accused were nentioned in the FIR' Accused Kana was separately tried by the
Juvenil e Court and the remaini ng seven accused faced trial before the Tria
Court - out of which five accused were convicted as noticed above and two
were acquitted by the Trial Court.

Aggri eved by the above conviction five accused Nathu, Balji, Heera, Dheera
and Dhulla filed crinmnal appeal before the H gh Court of Rajasthan being
Crimnal Appeal No. 342 of 1986. The High Court on re-appraisal of the

evi dence on record and after hearing counsel for both the sides naintained
the conviction of accused Dhulla under Section 302 I'PC and acquitted
accused Nat hu, Balji, Heera and Dheera for the offence under Section 302
read with Section 149 | PC on the ground that conmon obj ect has not been
establ i shed by the prosecution and no overt act whatsoever has been
attributed to them This is what the H gh Court has said:

"W are, however, of the opinion that in the absence of any conmon object
on behal f of the other accused to cause cul pable injury either to Bheema or
any nenber of his famly. Provisions of Sec. 149 of the I.P.C. cannot be
resorted to in order to attract the theory of any conmobn object of revenge.
There nust be on record evidence of formation of such object and in any
case, there nust be a statenent regarding such being object of the accused.
In the absence of any such statement and evidence it is inpermssible in
law to take recourse to provisions of Sec. 149 of the I.P.C. or convicting
others who admittedly are present and who have not been attributed over
tact what soever.

The maxi mum that has been proved in the present case is that the accused
persons did assenbl e together and went towards the house of Bheema. Having
found that he is not there, three remai ned away, five entered the premni ses.
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Dheera is alleged to have hit the children of Bheema who has run away but
even this is not proved and only Dhoola has struck a fatal blow W are,
therefore, unable to agree with the | earned Sessions Judge in convicting
the other accused persons under Sec. 302 read with Sec. 149 of the |I.P.C."

(Enphasi s suppl i ed)

From t he above finding of the High Court the accused formed t hensel ves an
unl awf ul assenbly and went together towards the house of Bhima is proved.
Havi ng found the unl awful assenbly of five accused proved, the H gh Court
proceeded on wrong assunption of |law that only accused Dhulla had struck a
fatal blow and no overt act has been attributed to the rest of four
accused. The view taken by the High Court, in our opinion, is a conplete
negation of the settled position of |aw enunciated by a catena of decisions
of this Court, which we shall be dealing at an appropriate tine.

As al ready noticed, accused Dhulla did not challenge his conviction
affirmed by the H gh Court and, therefore, only remaining four accused are
bef ore ' us.

Bef ore we advert further, we may di spose of a few argunents of M. Sudhir
Walia, learned amicus curiae as we are of the view that such subm ssions
shoul d not detain us any longer. It is the contention of M. Walia that in
the FIR PW1 had mentioned that a |al kara had been raised by the accused
whereas in the evidence before the Court he had not stated so, and
therefore, there is inconsistency in the FIR and in the statenent of PW in
the Court. Such mnor discrepancy, in-our view, is inconsequential and that
woul d not denolish the prosecution story otherw se found established by
convi nci ng evi dence.. The other contention of M. Walia is that the recovery
of axe pursuant to the disclosure statement of accused Dhulla (Ext.31) is
doubt ful inasnmuch as the voluntary disclosure about axe by the accused
Dhul | a was nmade on 27.6. 1985 whereas vide Ext.P-8 the axe was recovered on
30.6.1985 after a delay of three days. Apart, fromthis aspect the matter
has been dealt in detail by the Trial Court, which has rejected the
contention. As already noticed, accused Dhulla is not before us and the
recovery of the axe pursuant to the disclosure statenent of the accused
Dhul a has attained its finality.

The main thrust of submission of M. Walia is that the prosecution has
failed to establish common object to elinminate Bhima (PW1) by leading
convi nci ng evi dence.

Section 141 1PC defines an unlawful assenbly to be anassenbly of five or
nore persons, where the conmon object of the persons conprising that
assenbly is to commt any of the acts enunerated in the five clauses of
that Section. Section 149 provides that every menber of unlawful assenbly
is guilty of offence commtted in prosecution of comon object and if an
offence is commtted by any menber of an unlawful assenbly in prosecution
of the common object of that assenbly or such as the nmenbers of that
assenbly knew to be likely to be committed in prosecution of that object,
every person who, at the tine of the conmitting of ‘that offence, is a
menber of the same assenbly, is guilty of that offence. In the instant
case, the accused persons were conprised of five and they had fornmed an
unl awful assenbly, is being found by both the courts concurrently.

The next question that remains to be considered is as to what is the common
obj ect of that assenbly.

In Lalji and Ors. v. State of U P., [1989] 1 SCC 437, this Court pointed
out at SCC p.441 as under:

"The two essentials of the section are the commi ssion of an of fence by any
menber of an unlawful assenbly and that such of fence nust have been
conmitted in prosecution of the common object of that assenbly or nust be
such as the nmenbers of that assenbly knew to be likely to be commtted. Not
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every person is necessarily guilty but only those who share in the common
obj ect. The comon obj ect of the assenbly nust be one of the five objects
nmentioned in Section 141 | PC. Conmon object of the unlawful assenbly can be
gat hered fromthe nature of the assenbly, arms used by them and the
behavi our of the assenbly at or before scene of occurrence. It is an

i nference to be deduced fromthe facts and circunstances of each case.
(Enphasi s suppl i ed)

In Masalti v. State of U P., [1964] 8 SCR 133, a Constitution Bench of five
| ear ned Judges presided over by P.B. Gaj endragadkar, CJ (as his Lordship
then was) considered the scope of Section 149 in depth and held at SCR pp
148- 149 t hus:

"The crucial question to determne in such a case is whether the assenbly
consi sted of five or nore persons and whet her the said persons entertained
one or nore the common objects as specified by s. 141. Wile determning
this question, it becomes relevant to consider whether the assenbly

consi sted of sone persons who were nerely passive w tnesses and had joi ned
the assenbly as a matter of idle curiosity without intending to entertain
the common obj ect of the assenbly. It is in that context that the
observations made by this Court in the case of Baladin (AIR 1956 SC 181)
assume significance; otherwise, in law, it would not be correct to say that
before a person is held to be a menber of an unlawful assenmbly, it nust be
shown that he had committed sone illegal overt act or had been guilty of
sone illegal om ssion in pursuance of the commobn object of the assenbly. In
fact, s. 149 nakes it clear that if an offence is commtted by any nmenber
of an unlawful assenbly in prosecution of the comobn object of that
assenbly, or such as the nenbers of that assenbly knew to be likely to be
commtted in prosecution of that object, every person who, at the time of
the commtting of that offence; is a nenber of the sane assenbly, is guilty
of that offence; and that enphatically brings out the principle that the
puni shment prescribed by s. 149 is in a sense vicarious and does not al ways
proceed on the basis that the offence has been actually committed by every
menber of the unlawful assenbly. Therefore, we are satisfied that the
observations nmade in the case of Baladin (AIR 1956 SC 181) nust be read in
the context of the special facts of that case and cannot be treated as

I ayi ng down an unqualified proposition of |aw such as M. Sawhney
suggests, "

The principle enunciated by this Court in Misalti (supra) and Lalji (supra)
has been followed consistently by this Court thereafter in catena of
decisions. Avoiding nulticiplity see: Stale of U P. v. Dan Singh and Os.,
[1997] 3 SCC 747; State of A P. v. Thakkidiram Reddy and O's., [1998] 6
SCC 554; Anil Rai v. State of Bihar, [2001] 7 SCC 318; Gangadhar Behera and
Os. v. State of Orissa, [2002] SCC 381.

Reverting to the facts of the case, evidence on record clearly established

that accused Dhulla, Balji, Nathu, Heera and Dheera entered into the house
of Bhima by breaking down the wall of the house and anpongst them accused
Dhulla was arned with axe, Balji was arned with axe, Heera and Dheera were

arned with lathis and Nathu was arnmed with gun. A long standing enmty

bet ween PW 1 Bhima and the accused persons is proved fromthe statenments of
Bhi ma, Shankar, Vasu, Nani and Kanku. It is also revealed fromthe above
evi dence that 7-8 days prior to the incident Bhim and others had a quarre
with other nenbers of the famlies of the accused persons.

As noticed above, the murder has been conmitted in broad day |ight between
12. 00 noon and 1 p.m Wtnesses and accused are known persons. The accused
persons had forned an unl awful assenbly arnmed with form dabl e weapons; cane
to the house of Bhima; broke down the wall and entered into the house. They
found Bhima not in the house and butchered his two children by inflicting
axe injuries. As has been held by this Court in Lalji (supra) the comron
obj ect of an unlawful assenbly can be gathered fromthe nature of the
assenbly, arns used by them and the behavi our of the assenmbly at or before
scene of occurrence. Deduced fromthe aforesaid facts and circunstances, it
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is quite apparent that the accused had fornmed an unlawful assenbly with
object to elimnate Bhima to take avenge of |ong standing aninpbsity and the
quarrel ensued 7-8 days prior to the incident. It is quite apparent,
therefore, that the accused persons had formed an unl awful assenbly with a
conmon obj ect to take avenge from Bhima and fam |y nmenbers and conmitted
the murder. The common object to nmurder Bhima and his famly can be

gat hered fromthe form dable arns carried by the accused, entering the
house by breaking the wall and finding Bhima not there, butchered his
children. Gathered fromthe above facts and circunstances and evi dence on
record it cannot be said that the four accused joined the assenbly as a
matter of idle curiosity or they were passive onl ookers w thout intending
to entertain the conmon object of that assenbly.

M. Walia, |earned am cus curiae contended that the prosecution did not
prove the breaking down-of the wall by all the accused persons. W are
unabl e to countenance this subnission. The Trial Court after carefu

appreci ation of the evidence gave a clear finding that two accused persons
Dhul l a and Balji entered into Bhima's house after breaking the rear wall of
the house and the renmining three accused persons Nathu, Heera and Dheera
ent ered t'hrough the door. This would go to show that all the five accused
had entered into the house of Bhima. The questi on whether two accused cane
to the house after breaking the rear wall and renai ning accused persons
entered through door i's inconsequential for deternining their conmon
object. The fact that all the accused persons fornmed an unl awful assenbly
and entered into the house of PWM with fornidable weapons is clearly
deduci bl e that they formed common object to elinmnate Bhima and his famly.

As already noticed, the common object to kill Bhima can be gathered from
the form dabl e weapons, which the accused carried and their aggressive
behavi our of entering the house by breaking down the wall. No other

conclusion is possible. M. Wlia next contended that the prosecution has
failed to prove as to which of the accused fromthe nenbers of the unlawfu
assenbly had caused the death of deceased D nesh. This contention is also
liable to be rejected. If death had been caused in prosecution of conmon
obj ect of unlawful assenmbly, it is not necessary to record a definite and
specific finding as to which particul ar accused out of 'the nenbers of the
unl awf ul assenbly caused the fatal injury. Once an unl awful assenbly has
cone into existence, each nenber of the assenbly becones vicariously |iable
for the crimnal act of any other nenber of the assenbly comitted in
prosecution of the conmon object of the assenbly. See: Rajendra Shantaram
Todankar v. State of Mharashtra, [2003] 2 SCC 257 at SCC p. 264).

For the afore-stated reasons, we allow the appeal, preferred by the State,
by setting aside the order of acquittal recorded by the H gh Court and
restore the convictions and sentences recorded by the Trial Court against
the accused persons viz., Nathu s/o Nana, Walji s/o Mola, Heera s/o Nana
and Dheera s/o Moola. They are directed to surrender to their bail bonds to
serve out the sentence inposed by the Trial Court.

Before parting with the record we record our deep appreciation to M.
Walia, learned am cus curiae for rendering abled assistance to the Court.




