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ACT:

Landlord and tenant suit for eviction--Tenants plea that
| andl ord al one could not naintain suit as there were other
co-sharers-Siriking out defence on the ground of non-payment
of arrears-Wether tenant could contest on basis of title.

HEADNCTE
The respondent was tenant of certain premises. As a result
of a decree in a partition suit the premses fell 'to the

share of the appellants and they filed a suit for eviction
They also applied under s. 11A of the Bihar Buildings
(Lease, Rent and Eviction) Control Act, 1947, for paynent of
arrears of rent, and the Court directed the respondents to
pay into court the arrears and future rent. The respondent
did not conply wth the order and his detenue to the

eviction suit was struck out. Thereafter.  an ex-parte
decree evicting the respondent was passed and it was
confirmed by the first appellate Court. |n second appeal

the Hi gh Court remitted the case to the trial Court on the
ground that since the respondent had not admitted the
appel lants to be full owners of the prerm ses but -~ contended
that other co-sharers of the appellant’s famly had  also
shares therein, there was a denial of the relationship of
l andl ord and tenant between the parties and so the / order
striking out the respondent’s defence qua tenant - did not
prevent him fromcontesting the suit on the question of
title.

Al owi ng the appeal to this Court,

HELD. The respondent had admtted that he was tenant under
t he appellants and had paid rent to the appel | ants
recognising themas his landlords. It was not therefore a
case of denial of relationship of land lord and tenant
between the parties. H s plea was only that the appellants
being landlords of a share of the premises could not by
thenselves claima decree of eviction against him Such a
pl ea was a plea qua tenant and not dehors it. The striking
out of his defence had thus, the effect of striking out al
the defences raised by the respondent qua tenant i ncluding
his defence that the appellants being co-sharer |andlords
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were not entitled to maintain the suit for eviction. [1006
C F]

Mahabir Ram v. Shiva Shanker Prasad and Os. Al.R 1968
Patna, 415 referred to

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 425 of 1970.

Appeal by Special Leave fromthe judgnent & decree dated the
17th Septenber, 1969 of the Patna High Court in Appeal from
Appel | ate decree No. 262 of 1969.

Purshottam Chatterjee and H K. Puri, for the appellants.

R B. Datar and D. N. Mikherjee, for the respondent.

The Judgnent of the Court was delivered by

UNTWALI A, J.-, This appeal by the plaintiffs filed by specia

| eave of this Court against the defendant respondent arises
out of a suit for eviction instituted by the former against
the latter fromthe suit prem ses situated in the town of

Pat na. According to the-case of the plaintiffs t he
def endant - had been inducted as a nmonthly tenant of the
premises on a rent of Rs., 135/- per nonth. Subsequent |y,

as a result of a decree in a Parititon Suit between the
plaintiffs and

1005
their co-sharers the property was allotted to the forner and
t hey becane the absol ute owners thereof.” Plaintiffs wanted
to evict the defendant on the ground of non-paynment of rent,
breach of the conditions of the tenency and on  account of
their bonafide personal requirenents of the suit . prem ses.
The defendant in his defence took the plea that he was not
the tenant of the prem ses, the tenant was Liberty & Co. and
that the plaintiffs were not the absolute owners thereof, as
the decree for partition had been set aside in a  first
appeal filed in the Patna H gh Court, there were others who
al so were the |landlords. Sone other pleas were also raised
to resist the suit for eviction
The suit was instituted on 27-9-1962. On 18-12-1963 the
Plaintiffs filed a petition under section 1 1 A of the Bihar
Buil dings (Lease, Rent and Eviction) Control Act, 1947-
hereinafter called the Act-for directing the defendant to
pay the arears of rent as also the current and future rent.
The defendant resisted the, claimof the plaintiffs under
section 11A of the Act on the ground that besides themthere
were other |andlords of the building in question. But an
order under section 11A of the Act was nade against the
def endent by the Trial Court on 6-2-1964. To safeguard the
interest of the defendant the Court directed that the
plaintiffs would not wthdraw the anbunts deposited in
pursuance of the order nmade under section 1 1 A of the Act
until the disposal of the suit. The defendant defaulted in
conpliance with the order. Hence his defence as ‘against
ej ectment was struck out by an order of the Trial Court made
on 8-7-1964. The suit was eventually taken up for ex-parte
hearing On 1-7-1967. The defendant wanted to obstruct the
hearing of the suit proceedi ng ex-parte but failed.
At the ex-parte hearing plaintiff no. 3 exan ned as
plaintiffs’ wtness no. 1. He supported their case in toto
including their claimthat they were the absolute owners of
the building of which the defendant was the tenant. The
Munsif, third Court, Patna believed the evidence adduced on
behalf of the plaintiffs and passed on ex-parte decree
directing eviction of the defendant. The latter went up in
appeal which was disnmssed by Subordinate Judge, First
Court, Patna on 21-4-1969. Al argunments raised on behalf
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of the defendant appellant to challenge the ex-parte decree
failed. He preferred second appeal no. 262/1969 in the High
Court of Judicature at Patna. A |earned Judge of that Court
sitting singly allowed the appeal and renmitted the case back
to the Trial Court for a fresh trial and decision after
al l owi ng opportunity to the parties to adduce their evidence
in the light of the Judgnent of the H gh Court. The
plaintiffs appellants challenge the propriety and legality
of the Hi gh Court Judgnent passed in the second appeal

The High Court rejected some of the contentions raised of
behal f of the defendant to challenge the legality of the
order made under section 1 1 A of the Act as also the order
striking out his defence as against ejectnent. But it has
taken the view following the full Bench decision of the
Patna High Court in the case of Mhabir Ram v. Shiva
Shanker Prasad and other (1) that since the defendant had not
admitted the plaintiffs'to be his 16 annas landlord there
was a denial of relationship of llandlord and tenant between
the parties and as such the order striking out the defence
i s agai nst ej ectnent of the defendant qua

(1) A 1.R 1968 Patna 415.

1006
tenant could not prevent himfromcontesting the suit on the
question of title. /In our opinion the Hgh Court has fallen

into an error of law in applying the ratio of the Full Banch
deci sion of the High Court referred to above to the facts of
the instant case.

The defence set up by the defendant that he was not the
tenant but the tenant was Liberty & Co. was a nere pretence.
The Hi gh Court has also not thought it fit to remt the case
back because of this defence. The defendant was carryi ng on
the business in the assuned nanme of Liberty & Co. which was
not any legal entity or a person different from the
def endant .

The defendant had admitted that he was the tenant under the
plaintiffs but was nerely asserting that there were some
nore |andlords of the premises.in question. It was not a
case of denial of relationship of Ilandlord and tenant
between the parties. |In the case of Mahabir RamA |.R 1968
Pat na 415, the tenant had denied the title of the plaintiffs
and set up atitle in hinmself. |In the .instant case the plea
of the defendant has been that the plaintiffs bei ng
| andl ords of the suit prenises for a noiety of share could
not alone claima decree for eviction against him~ Such a
pl ea set up by the defendant to resist the suit for eviction
was a plea qua tenant and not dehors it. The striking out
of the defence on 8-7-1964 had the, effect of striking out
all defence raised by the defendant qua tenant including his
defence that the plaintiffs alone being co-sharer-I|andl ords
were not entitled to maintain the suit for eviction.” It may
al so be added that the I earned Munsif in. his order dated 8-
7-1964 striking out the defence, which order was confirmed
by a Bench of the High Court in Gvil Revision No. 824 of
1964 decided on 21-4-1964, bad pointed out on the basis  of
the defendant’s statenents in his witten statement as also
in his rejoinder to the plaintiffs’ petition under section
11A of the Act that the defendant had adnmitted that he was
paying rent to the plaintiffs and had recognised themto be
their |andl ords. In that view of the mtter also the
plaintiffs were the |landlords of the suit prem ses occupied
by the defendant within the neaning of clause (d) of section
2 of the Act. In either viewof the matter there is no
escape for the, defendant in this case that his entire
defence in the suit was in his capacity as a tenant and on
its striking out it was struck out as a whole. The hearing
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of the suit ex-parte was, therefore, legal and valid. The

contrary view taken by the High Court is erroneous in |aw.

M. H B. Datar, learned counsel for the r espondent

endeavoured to persuade us to renmit back the case to the
High Court for the rehearing of the second appeal in order
to find out whether the exparte decree passed on the
evi dence adduced was sustainable, in law. W did not fee

persuaded to accede to this request of the counsel as on
perusal of the judgnent of the Trial Court as also of the
first appellate Court we found no error of lawin them The
suit for eviction was rightly decreed.

In the result this appeal is allowed but w thout costs. The
j udgrment of the Hi gh Court is set aside.

V. P. S

Appeal al | owed.

1007




