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ACT:

I ncome Tax Act, 1961: Assessnent Year 1962-63, 1968-69,
1969- 70 and 1973-74--Assessee Hindu undi vi ded famly
consi sting of Appellant Chhadamilal Jain as the Karta and
hi s son- 1 nconme derived fromproperty as well as hire, rent
and conmission fromthe | essee Jain dass Wrks (p) Ltd.
Conpany--Lease Deeds dated 3.5.1960 and 5.5.62 wth the
conpany--Rental incone--Qut of the annual rent of Rs.21, 000,
| essee to pay Rs. 10,000, direct to a College-Wether this
amount is includible in the income of the Assessee  ? Held

yes; liable to pay tax on the entire rental incone.
Section Il (1)(a)/ Section 4(3)(i) of the Inconme Tax Act
1922- Inconme from certain properties transferred to a

charitable Trust-Vesting of-Properties in the Trustees -
I ncome accruing fromsuch properties is income of the Trust
and not of the Assessee- Registered Conveyance of the
properties to the trustees is necessary but it is not
necessary where owner hinself is the sole trustee.

HEADNOTE:

For the assessnment year 1962-63 the  Assessee-famly
returned Rs.11,000 as the rent received from the |essee
Conpany. Regarding the balance of Rs. 10, 000, it was
contended on behalf of the assessee that this anpbunt being
directly payable by the | essee conpany under the |ease  deed
dated 5.5.62 to the Trust College, this ceased to be the
income of the assessee. This contention was negatived by
the Department right upto the Incone Tax Appellate Tribunal

The other point of dispute concerned the income
accruing from certain properties claimed to have been
transferred by the famly to a charitable Trust created
under a Trust Deed dated 14.11.1947. The 1.T.0O assessed
the incone fromthese properties in the hands of the famly
taking the view that the Trust deed only purported to
transfer income fromthe properties and not the corpus and
therefore, this income was not eligible for exenption under
section 4 (3) (i) of the Indian Income Tax Act 1922.
Assessee’s appeal to the Appellate Assistant Conmi ssioner
failed but further appeal to the Tribunal succeeded.
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Thus the assessee aggrieved on the first contention and
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the departnment on the second contention sought references to
the Hi gh Court. In respect of assessnent year 1962-63 two
guestions were referred to the High Court on the above two
poi nt s. A question in respect of the first point was also
referred for the assessment years 1968-69 and 1969-70 and
two questions on the tw points nmentioned above were
referred to the High Court in respect of assessnent Year
1972-73.

As the High Court answered these questions agai nst the
assessee, it preferred four appeals covering the four
assessment year in question.

Allowing the appeals in respect of assessnent years
1968- 69 and 1969-70 and party allowing the other two appeal s
in respect of assessnent years 1962-63 and 1973-74, this
Court,

HELD: (1) The assessee-is the owner of the properties in
guestion |eased out to the conpany on an annual rent of
Rs.21,000. This is income of the famly. The Assessee’'s
agreenment / wi th the conpany that Rs. 10,000 out of the rent
due to it should be paid directly to the College is only a
node of application of theincone by the famly which nakes
no difference inits liability to tax on the entire rent of
Rs. 21,000 nor does the fact that the coll ege has been given
a right to sue for and recover this sumdirectly from the
conpany in case of 'default, alter this position. The paynent
to, or recovery of, Rs.10,000 by the  college wll only
di scharge, in part, the liability of the conpany to pay a
rent of Rs.21,000 to the assessee under the |ease deed. The
creation of a charge in favour of the college does not nmake
any difference. It only obliges the conpany to pay a part of
the rent to the college on behalf of the assessee  but the
existence of a mere obligation is not _sufficient to
constitute diversion of income. Were the obligation flows
out of an antecedent and independent title in the former, it
effectively slices away a part of the corpus of the right of
the latter to receive the entire incone and so it would be a
case of diversion. On the other hand, where the obligation
is self-inposed or gratuitous it is only a case of an
application of income. W, therefore, agree with the High
Court that the assessee is liable totax on the entire
rental income of Rs.21,000. [245F-246A, E;247C D, 248B]

(2) A registered conveyance of inmovable property to
the trustees is necessary where the trustees are _persons
other than the author. But this requirenment does not arise
where the author is himself to be the trustee. Wile a trust
is not conmplete wuntil the trust property is vested in
trustees for the benefit of the cestui que trust, this can
be

239
done by the settlor, where he is hinself the trustee, by a
declaration of trust, using |anguage which, taken in

connection wth his acts, shows a clear intention ‘on his
part to divest hinmself of all beneficial interest in it and
to exercise domnion and control over it exclusively ‘as a
trustee. Section 6 of the Indian Trusts Act, nmakes this
cl ear beyond all doubt. The assessee’s full ownership of an
unqualified right to enjoy the properties gets restricted by
the trust deed, which creates an overriding title in the
beneficiaries regarding the use of the income from such
properties in the manner set out therein and no other. In
fact after the execution of such a trust deed, t he
properties are no longer held by the assessee as the
absolute owner thereof but as a trustee with a Ilega
obligation to apply the income exclusively for charitable
purposes, thus attracting the provisions for exenption
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contained in the Act. We are inclined to take the view that
the Trust deed of 1947 should be construed as a valid trust
which has the effect of diverting the income at the source
and that the income thereafter ceased to be the incone of
the assessee-famly.[248G 249B, C-D;, E-F]

C.l1.T. v. Sitaldas Tirathdas, [1961] 41 1.T.R 367,
S.C. Murlidhar H mmtsingka v. |.T.0, [1961] 62 |.T.R 323,
S.C Mahaliram Santhalia v. C1.T., [1958] 33 1.T.R 261
referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1426 to
1428 (NT) of 1975.

From the judgnent -and Oders dated 24.2. 1972 &
23.4.1974 of the  Alahabad Hgh Court in Income Tax
Ref erence Nos. 456/ 68 & 47 of 1973.

W TH

Civi'l Appeal No. 1653 (NT) of 1991

Raj a-Ram-Aggarwal and E. C. Aggarwal for the Appellant.

Dr. V. Gauri Shankar , B. B. Ahuj a, S. Raj appa and
Ms. A. Subhashini for the Respondents.

The Judgrment of the Court was delivered by

RANGANATHAN, J/  These four matters arise out of income
tax assessments of the same assessee and involve the same
guestions. W grant leave in the Special Leave Petition
after condoning the delay of 141 days in the  circunstances
set out in the application for condonation
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of delay and proceed to dispose of all the four appeals by
this comon judgnent.

The assessee--appellant in all these cases is a Hindu
Undi vided Family (HUF) known as M's Mdti Lal Chhadam La
Jain carrying on business at Ferozabad. The HUF consi sted of
the karta, Chhadamilal Jain, and his son Bimal Kumar Jain
Appeal No. 1426 of 1975 relates to(the assessnent year
1962-63, Civil Appeal Nos. 1427 and 1428 relate to assessnent
years 1968-69 and 1969-70 and the other remaining G vi
Appeal relates to the assessment year 1973-74.

The facts relevant for the assessment year 1962-63 may
now be set out:

For the assessnent year in question (the previous year
for which ended on 12.7.1961), the assessee HUF derived
incone fromproperty as well as hire, rent- and- conm ssion
from Jain dass Wrks(P) Ltd. (hereinafter referred to as
‘the conpany’). On 3.5.1960, the assessee famly had granted
a perpetual |ease of certain buildings, furnaces and | ands
owned by it to the conpany. It appears that a firmknown as
Jain dass Wrks P.Ltd. had taken on | ease the above assets
of the HUF at an annual rent of Rs.62,000 for running its
business in the nmanufacture of glassware. The |ease deed
recited that the conpany which had taken over the running
busi ness of the firmwas to continue to have its factory for
manuf acture of gl assware on the | and belonging to the joint
famly and continue to use and enjoy all the facilities for
the manufacture of glassware on the bhatties belonging to
the fanmily. |In consideration of the use of all the above
prem ses, the conmpany was to pay the HUF an annual rent of
Rs. 21,000 for the period during which the conpany continued
to have its factory in the prem ses of the |lessor and also
to pay the HUF a conm ssion at one per cent of the tota
turnover of the conpany for financial year. Under clause 3
of the | ease deed, the conpany was to pay the annual rent of
Rs. 21,000 in the foll ow ng manner
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(a) Rs.10,000 to Shri Chhadam Lal Jain Trust Degree

Col | ege, Ferozabad.

(b) Rs.11,000 direct to the Ilessor Ms.Mti Lal

Chhadam Lal, HUF

On 5.5.1962, another agreement was entered into between
four parties the two male nmenbers of the assessee HUF, the
conpany, the

241
Chhadami Lal Jain Trust (hereinafter referred to as ‘the
Trust’) and the Chhadam Lal Jain Degr ee Col | ege
(hereinafter referred to as ‘the College) which is an
educational institution run by the Trust. This docunent
referred to the earlier |ease agreenent between the famly
and the conpany and its ternms. The agreenment recorded, inter
alia that out of the total rent of Rs.21,000 payable by the
conpany, a sum of Rs.10,000 would be paid to the coll ege and
the balance to the HUF in four equal quarterly install nments.
Cl ause 7 of the deed reads as foll ows:
"That inthe event of the ‘second party’ failing
to pay the rent every quarter in accordance wth
the —above nentioned conditions or violates the
terns of this agreenment, then, in the first place,
the *‘fourth party’ shall have full rights to
recover Rs.10,000 (ten thousand rupees) per year
as rent/ by recourse to the Court in whatsoever
manner it deens fit and shall ‘have first charge on
the full property nmentioned bel ow. Subsequently,
the ‘first party’ shall recover the balance of
Rs. 11,000  per year rent alongwith 'the interest
costs and expenses fromthe ‘second party’ and
such recovery wll~ not be objected to by the
‘second party’ or its successors."

For the assessnment year 1962-63 the assessee famly
returned Rs. 11,000 as | ease rent received fromthe conpany.
It was clained that the bal ance of Rs.10,000 was the incone
of the trust and hence not part of the incone of the
assessee. It was explained that the University, while
granting affiliation to the coll ege had i nposed a ‘condition
that security should be given for the running expenses of
the college and as such a security was given-by creating a
charge of Rs.10,000 in favour of the college on the
i movabl e property of the joint famly. The contention  was
that the sumof Rs.10,000 out of the rent payable by the
| essee for the property got diverted by overriding title to
the college and ceased to be the incone of the assessee.
This contention was negatived by the Income Tax  Oficer
(I.T.Q), the Appellate Assistant Comm ssioner (A A.C.) and
the Inconme tax Appellate Tribunal (the Tribunal). The
Tri bunal, however, directed the |I.T.O to give  appropriate
relief u/s 88 in respect of this anpunt.

Anot her bone of contention between the parties  related
to the income fromcertain properties clainmed to have been
transferred by the assessee fanmily to the Trust on
14.11. 1947. On that date, the assessee executed a Trust
Deed which was al so registered at Ferozabad. By this deed,
Chhadam Lal, the karta of the assessee famly,

242
expressed his desire to create a charitable trust which
would fulfill the needs of education, religion and nedica
facilities in the town of Ferozabad. He, t her ef or e,

proceeded to create a trust which would run a boarding
house, a dharanshala with a tenple, a commercial and
i ndustri al Institute, a Jain Dharam School, a Jain
Aushadhal ya, a students’ scholarship fund and a public
library and reading room C ause 3 of the deed provided.
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"That the expenditure of the trust and expenses
for the above-nenti oned objects will be nmade from
the incone of the following properties which
incone will be of the trust. | wll have no
personal concern with this incone nor will be used
for ny personal benefit but will be spent on the
aims of the trust."
Chhadami Lal constituted himself the trustee to | ook after
the trust as long as he lived and nmanage its affairs. The
deed then proceeded to set out the details of "the property
the income fromwhich will be used for the purpose of the
trust”. The properties were said to be of the value of
Rs.6,12,000 and to yield an incone of about Rs.18,000 per
annum
On the strength of 'the above docunent, the assessee HUF
was not assessed on-the incone fromthe properties for the
assessnment year 1949-50. However, while scrutinizing the
accounts for the assessment years 1951-52 to 1959-60, the
|.T.O 'assessed theincone fromthe properties in the hands
of the fam ly, as he was of opinion that the Trust Deed only
purported to transfer the income fromthe properties to the
Trust but not the corpus thereof and that, therefore, the
i ncome was not eligible for exenption under s.4(3)(i) of the
I ndi an I ncone Tax Act, 1922. Appeals by the assessee to the
A A C. and the Tribunal” were unsuccessful .
It was be nentioned here that, on 9th August, 1960,
Shri Chhadami Lal | and his son had executed anot her
regi stered docunent. This docurment referred to the creation
of the Trust in 1947 which, it was stated, had been running
several educational and charitable institutions regularly
and successfully. The docunent proceeded to say:
"Thus there has been a great progress . in the
wor ki ng of the above-mentioned -institutions and
the property above nentioned was felt. to be
insufficient in the year 1957; therefore, both of
us thought it proper that in order to run
243
the trust successfully, the properties ‘nmentioned
bel ow shoul d al so be invested in the trust and to
be wunder the sane so that Shri Chhadam Lal Jain
Trust should always run properly and the public
good that has been done upto now, as stated above,
should continue to be so done in the sanme rather
better way. Public good should continue to be
done. Therefore, we executants had given to the
trust on the Ist July, 1957 the follow ng property
the wvalue of which was Rs. 25,000 [by] canceling nmutation
thereof in respect thereof in our name and giving up
possession of the bel ow nentioned property, at. the / sane
time, had transferred it to the Trust. Since the Ist of
July, 1957, we have had no connection wth the" property
mentioned bel ow nor shall we have any concern with it is the
future."
The deed then proceeded to nention the details of the
property "which has been in the use of the trust above
nmentioned since 1957 and will continue |likewise to be in the

use of the trust always". It then proceeded to appoint
el even persons who were to be trustees to continue to run
the Trust and the institutions. Chhadam Lal, Binnl Kunar

and his wife were three of the trustees, the others being
outsi ders. Then foll owed several clauses. Cause 3 referred
to "the properties which has been given to the trust before
and now' and enpowered the trustees to sell or |ease out the
land to construct a building for the trust if it was found
necessary. Cause 5, however, prohibited the trustees from
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"putting the property of the trust to personal use, wasting
it or fromnortgaging and selling it except in accordance
with clause 3."

Despite this docunment, the |I.T.O assessed the famly
on the income fromthe above properties. Appeals to the
A.A.C. failed but the Tribunal allowed the appeals of the
assessee. For the assessnent year 1962-63, the Tribunal
following its earlier orders in the case of the Trust viz.
. T.A No.17157 of 1963-64 and |.T.A. No.11774 of 1964-65,
al l owed the assessee’ s appeal

The assessee, aggrieved by the Tribunal’'s decision on
the first contention and the departnment, aggrieved by the
deci sion on the second contention, sought references to the
Hi gh Court. Thus, two questions were referred to the High
Court in relation to the assessment year 1962- 63
(I.T.Ref.456/1968). These questi ons were:

(1) Whether on a proper construction of the | ease deeds

dat ed

244

3.5.1960 and 5.5.1962 and the acconpanying facts and

ci rcunstances of the case, the sumof Rs.10,000 is the

incone of the assessee-and not that of Chhadanmi La

Jai n Degree Col |l ege?

(2) Wether, ~on the facts and circunstances of the

case, the incone of Rs.14,000 from properties purported

to have been transferred to Seth~ Chhadam Lal Jain

Trust was not assessable in the hands of the assessee

fam|ly?

I.T.R 47 of 1973 related to assessnment years 1968-69
and 1969-70 for which the relevant previous years ended on
1.9.67 and 1.9.68. For these assessnent ~years also, the
inclusion of the incone of Rs.13,920 from the properties
claimed to have been transferred to the Trust in the
assessments of the HUF having been del eted by the Tribuna
following its orders in the appeals relating to 1964-65 to
1967-68, the follow ng question was referred to the Hi gh
Court (in R A Nos.88 and 89 of 1972-73 dated 8.12.72):

"Whet her on the facts and in the circunmstances of
the case, incone of Rs.13,920 from properties
purported to have been transferred to the trust
was not assessable in the hands of assessee
famly?"
It may be nmentioned that though a reference was al so nade by
the Tribunal on the other question regarding income fromthe
property (in R A No.90 and 91 of 1972-73 dated 7.3.72), that
was not the subject matter of |I.T.R 47/73 and hence we are
not concerned with that here.

In 1.T.R 168/ 79 which relates to the assessnent . year
1973-74, three questions were referred to the High Court, of
which we are concerned with only two here. These are:

"(2) Whether on the facts and in the circunstances
of the case, incone of Rs.6,329 from properties
purported to have been transferred to the Trust
was not assessable in the hands of the assessee
fam|ly?
(3) Wether on a proper construction of the |ease
deeds dated 3.5.1960 and 5.5.1962 and accomnpanyi ng
facts and circunstances of the case, the sum of
Rs. 10,000 is the income of the assessee and not
that of Chhadam Lal Jain Degree College?"

245

The questions referred were answered by the Hi gh Court
agai nst the assessee and in favour of the Departnent. The
judgrment of the High Court in |.T.R 456/68 is reported in
(1977) 106 1.T.R 909 (Al). This judgnent contains the
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reasons for the conclusion on the question relating to the
rental income is concerned. But so far as the other question
is concerned, the High Court answered it following its
earlier decision in|I.T.R 72 of 1969 arising out of the
Tri bunal’ s orders in the case of t he trust in
I.T.A Nos.17157 of 1963-64 and |.T.A No.11774 of 1964-65
referred to earlier and reported in (1977) 106 I|I.T.R 179
(AI'l.). The judgnent in |I.T.R 47/73 follows the decision in
. T.R 456/68. In|.T.R 168/79, again, the ruling in (1977)
106 1. T.R 909 (Al.) has been followed and the decision
gi ven agai nst the assessee. These are the three judgnments in
appeal before us.

Before considering ‘the questions arising in these
appeals we would |ike to point out that there is no
information before wus-as to what has happened (a) in the
assessnment years 1950-51 to 1959-60; (b) in the intervening
assessment years 1963-64 to 1967-68 and, again, from 1970-71
to 1972-73; (c) in the assessnent years subsequent thereto;
and (d) for assessnment years 1968-69 and (1969-70 so far as
the issue regarding the rental inconme is concerned. W are
i ndeed surprised that even the assessee who, in al
probability, nust have been affected by the assessments for
those vyears, should not have cared to place the relevant
information before us. It is regrettable that neither party
has cared to verify whether any appeals before the
authorities or references in the H gh Court or appeals or
special leave petitions are pending for those years. It
woul d have been helpful to both sides if an attenpt had been
made to find out all the information so that all the
connected matters could have been consolidated and heard
t oget her.

So far as the question of rental inconeis concerned,
we agree with the view taken by the High Court. The assessee
is the owner of the properties in-question and has |eased
out the properties in question to the conpany for an annua
rent of Rs.21,000. This is the income of the famly. The
assessee’s agreement with the  conmpany is only t hat
Rs. 10,000, out of the rent dueto it, should be paid
directly to the College. This is only a node of application
of the income by the famly which will make no difference in
its liability to tax on the entire rent of Rs.21,000. Nor
does the fact that the Coll ege has been given a right, by
the four party agreenent, to sue for and recover the sum of
Rs. 10,000 directly fromthe conpany in case of default alter
this position. That is only a node of recourse provided to
the College for the enforcenent of the promise made to it by
the assessee. The paynent to, or recovery

246
of, Rs. 10,000 by the College will only discharge in part the
liability of the conpany to pay a rent of Rs.21,000to the
assessee under the | ease deed.

It is contended on behalf of the assessee that it would
not be correct to treat this a case of a nmere application,
by the assessee, of a part of the rental income due to, —-and
receivable by, it. The right given to the College to sue the
conpany, directly coupled with the creation of a charge in
its favour on the property yielding the rent for such
paynment, has the result of diverting that part of the renta
income at the very source or inception. Under the second
agreement, it is urged, not merely an amount of Rs. 10,000
per annum but the very right to receive, and enforce the
paynment of, that part of the rent is assigned to the College
by the assessee. Its effect is that the inconme from the
property thereafter accrues partly to the assessee and
partly to the College with the result that the assessee is
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left only with the right to receive Rs.11,000 from the
conpany every year. Reliance is placed, in this context, on
the decisions in C1.T. v. Sitaldas Tirathdas, [1961] 41
I.T.R 367, S.C and Murlidhar H nmatsingka v. 1.T.0QO,
[1966] 62 |I.T.R 323, S.C

W are of opinion that this contention cannot be
accepted. As we have pointed out earlier, the right given to
the College to sue the conpany is only the right to recover
part of anpbunt which has already accrued to the assessee.
The creation of a charge in favour of the Coll ege does not
make any difference. It only obliges the conpany to pay a
part of the rent to the College on behalf of the assessee
but the existence of a nere obligation is not sufficient to
constitute diversion of income. The classic statement of the
true principle is set out in C1.T. v. Sitaldas Tirathdas,
(supra):

"Cbligation, no doubt, there are in every case,
but it is the nature of the obligation which is
the decisive factor. There is a difference between
an ampunt which a person.is obliged to apply out
of hi's income and an amount which by the nature of
the obligation cannot be said to be a part of the
incone of the assessee. Were by the obligation
income is diverted before it reaches the assessee,
it is deductible. But where the incone is required
to be applied to discharge an obligation (self
i mposed and gratuitous) after such-incone reaches
the assessee, the same consequence in | aw does not
follow It is the first kind of payment which can
truly be excused and not the second. The second
paynment is nerely
247
an obligation to pay another a portion of one's
own inconme which has been received and is ' since
applied. The first isa case in which the incone
never reaches the assessee who, even if he was to
collect it, does so, not as part of his incone but
for and on behalf of the persons to whom it is
payabl e. "
In the above passage, it is clear, the expressions "reaches
the assessee" and "has been received" have been used not in
the sense of the incone being received in cash by one person
or anot her. \Wat the passage enphasises is the nature of the
obligation by reason of which the incone becones payable to
a person other than the one entitled to it.  Were the
obligation flows out of an antecedent and independent title
in the former (such as, for exanple, the rights of
dependents to mai nt enance or of coparceners on partition, or
rights under a statutory provision or an obligation inposed
by a third party and the like), it effectively slices away a
part of the corpus of the right of the latter to receive the
entire incone and so it would be a case of diversion. On the
ot her hand, where the obligation is self-inposed or
gratuitous (as here) it is only a case of an application  of
i ncone.

The case of a sub-partnership, referred to on behal f of
the assessee, is really a case on the borderline. It is
possible to take a viewthat it is nothing nore than a case
of one partner agreeing to divide his share of profits from
a firm with others and, indeed, this was the view taken
earlier: see, Mhaliram Santhaliav. CI.T., [1958] 33
I.T.R 261. But, apparently in view of the comercia
necessities which conpel the formation of sub-partnerships,
a series of judicial decisions, approved in Mirlidhar
H mmatsingka v. 1.T.0, (supra) have held that t hey
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represent cases of diversion. That analogy cannot be
ext ended to cases such as the present.

W would also like in this context to refer to
S.24(1)(iv) of the Income-tax Act, 1961. It provides for a
deduction, in the conputation of income from house property,
in respect of the anobunt of an annual charge on the
property. The statutory provision was initially wide enough
to rope in cases of such charges irrespective of the purpose
for which they were created and even where they were
voluntarily created by an assessee. But the provision has
been anended w.e.f.1.4.1969 to exclude deduction of an
annual charge voluntarily by the assessee. The case before
us 1is not one of income fromhouse property conputed under
Ss.22-24 and we are referring to this only as a mtter of
interest. This anendnent also indicates that a charge
voluntarily created woul d

248
stand on an different footing from super-inposed charges.

For these reasons, we agree with the view taken by the
Hi gh Court-and hold that the assessee is liable to tax on
the entire rental income of Rs.21,000.

Turning now to the second question before us, it talks
of the incone fromthe properties "purported to have been
transferred to the Trust” and in the words in quotation lies
the crucial issue in the case. There is no dispute that the
i ncome fromthe property is applied wholly for religious and
charitabl e purposes. S.4(3)(i) of thelndian-lIncome tax Act,
1922 and its successor section 11(1)(a) of the Incone-tax
Act, 1961 (insofar as they were applicable to the assessnent
years before us) exenpt the inconme derived by an assessee
from"property held in trust or other |egal obligation" for
such purposes. This exenption has been denied to the
assessee on the short ground that the properties (with the
i ncome fromwhich we are concerned) continue to vest in the
assessee and have not been effectively transferred to the
Trust. This is said to be so far two reasons. The first is
that the trust has been created(in respect of immuovable
properties of the value of nore then Rs.100 and this is
possible only if the properties had been duly conveyed to
the trustees by a deed duly stanped and registered. The
second is that the deeds of trust themselves do not speak of
the corpus of the properties being held intrust. Cause 3
of the 1947 deed only stipulates that the income from the

properties wll be the incone of the trust. Alittle |ater
al so the deed proceeds to set out the "properties the incone
from which will be used for the purposes of the trust". In

ot her words, the deed only records the assessee’ s desire to
utilise the income for the objects nentioned in the deed and
not for his personal benefit. The document of 1960 does not
improve matters any further. So, it is said no valid /trust
has been created by the assessee to nerit the claim for
exenption.

We are of the opinion that the view of the H gh Court
proceeds on an unduly narrow construction of the deeds of
1947, and 1960. W have pointed out that, under the deed of
1947 the karta of the assessee famly is the sole trustee to
execute the objects of the trust. It appears to have been
overl ooked that while a registered conveyance to the
trustees by the owner of immovable property is necessary
where the trustees are persons other than the author, this
requi renment does not arise where the author of the trust is
to be the sole trustee. Wiile a trust is not conplete unti
the trust property is vested in trustees for the benefit of
the cestui que trust, this can be done by the settlor, where
he is
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hinself the trustee, by a declaration of trust, wusing
| anguage which, taken in connection with his acts, shows a
clear intention on his part to divest hinself of al
beneficial interest in it and to exercise domnion and
control over it exclusively in the character of a trustee.
Sec. 6 of the Indian Trusts Act, makes this clear beyond al
doubt. In the present case there is a deed which nakes clear
the unequivocal intention to utilise the incone from the
properties in the nanner set out in the deed of trust. It is
in the context of the above legal position that one has to
understand the references in the trust deed to the income of
the properties belonging to the trust. Indeed, this is nmde
clear by the conduct of the party all through and the
| anguage of the second deed. The assessee’s full ownership
of, and wunqualified right to enjoy, the properties gets
restricted and qualified on the execution of such a trust
deed by the various conditions set out and inposed by the
trust ' deed. The _execution of the trust deed creates an
overriding “title in the beneficiaries thereunder (viz. the
various cross sections of the public covered by it) to
require that the inconme fromthe properties, which are made
the subject matter of the trust, be utilised in the manner
set out therein and no other. Indeed, after the execution of
the trust deed, the properties are no longer held by the
assessee as the absolute owner thereof; they are held by the
assessee under trust and |legal obligation to apply the
i ncome exclusively for charitable purposes, thus attracting
the provisions for exenption contained in the Act.

For the reasons discussed above, we are inclined to
take the view that the deed of 1947 shoul d be construed as a
valid trust which has the effect of diverting the incone at
the source and that the incone thereafter has ceased to be
the income of the assessee-fanmily. W therefore answer the
question referred to the High Court onthis issue in favour
of the assessee.

In the result of C A 1427/-8/75 are allowed and the
other two civil appeals are allowed in part. There wll,
however, be no order regardi ng costs.

R N. J. C. A 1427-28/ 75 al | owned.
C. A 1426/ 75 & 1653/ 91.
partly all owed.
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