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JUDGMENT

The foll owi ng Judgenent of the court was delivered:

I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRI M NAL APPEAL NO 125 OF 1968

Raji nder & &s. 00 appel l ants
Ver sus
State of Haryana ... Respondent

JUDGMENT
M K. MJKHERJEE. J.

The eighteen appellants herein along with ten others
were indicated for an incident that took place on novenber
17 1985 in village Lawa Khurd within the Police station of
Bahadurgarh in which three persons were killed and several
i njured. Against one of thema charge under Section 6 of the
Terrorist and Distrubtive Activities (Prevention) Act, 1985
(Act for short) read with sections 25 and 27 of the Arns
Act, 1959 was also framed and therefore they were tried by a
Desi gnated Court constituted under Section 9 of the Act. on
conclusion of the trial, the Court, while recording an order
of acquittal against ten co-accused in respect of all the
charges levelled against them convicted the appellants
under Secti ons 148, 302/ 149 (three counts),
326/ 149. 325/ 149, 324/ 149 and 323/ 149 of the Indian Penal code
(I.P.C.for short). Besides, two of +the appellants were
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convicted under Section 307 |.P.C.(two counts) and the
remai ni ng si xteen were convicted for the sane offences with
the aid of Section 149 |.P.C. for the convictions so
recorded the appellants were sentenced to different terns of
i mprisonnent, including life. The above order of conviction
and sentence is under challenge in this appeal filed under
Section 16 of the Act.

The prosecution case as disclosed by the evidence |ed
at the trial is as under; One Prem Raj was the owner of 19
killas of land in village Lawa khurd. He died in My, 1982
| eaving behind a will whereby he had bequeathed that land to
his only son Shri Krishan. Consequent upon Shri Krishan’s
death in April, 1983 his wife SmKrishna (PW7) becane the
owner thereof. Wiile in possession of the | and she entered
into an agreenent with mange Ram (PWL9) on Novenber 4, 1985
for its sale for a-total consideration of Rs.2,00,000/-
and,on receipt of a sumof Rs.50,000/- out of the said
amount at  the tine of execution of the deed of agreenent,
handed over the possession to Mange Ram On novenber
12,1985, the appellant Rajinder singh, claimng hinself to
be one of the owners of the said l'and (hereinafter refered
to as disputed land’), ~as an heir of Prem Raj, and in
possessi on thereof, lodged a conplaint with the police
al l eging that Mange Ram and his mnen had crimnally
trespassed therein/ and cestroyed the crops he had grown
thereon. On that report Bahadur garh Pol i ce Station
regi stered a case being No. 532 dated 12.11.1985 agai nst
Mange Ram and others put it wultinately ended in their
di scharge as the police found,” on investigation, the
accusation to be fal se.

The prosecution version of the incident that took place
on November 17,1985 1is that at or - about 10 A M when
Sm Krishan (P.W13), niece of Minge Ram ~Her father Ran
Si ngh (deceased), her uncles Rattan Singh (deceased), and
Dhan Singh, her cousin Satabir (deceased), her sister Ms.
Kam esh (P.W14). her brother Bal bit Singh (P.W15) and her
sister - in Law SmRajo (P.W16) and Sm Ranesh were
cultivating their ancestral land, which is at a di'stance of
one Killa fromthe disputed |and, Ml ak ram and Ved Prakash
(two of the appellants) canme there (the disputed land) with
two canel - ploughs. A few mnutes thereafter the other
accused persons cane there in three tenpos and one tractor
armed with various weapons. Reaching there they asked Ved
Prakash and Malak Ram as to why they had not  started
pl oughi ng. On being so encouraged when they started
pl oughi ng the disputed | and, Sm Krishna al ong with her eight
conpani ons went there and inplored the accused not to plough
as that |and had been purchased and pl oughed by them then
Ram Karan (since acouitted) instigated the other accused to
kill them Inmediately thereupon, the appellants Bhup Si ngh
and Ishwar. Wo were two of the tenpo drivers started their
tempos and dashed agai nst Rattan Singh, Ran Singh, Satbir
Sing and Sm Kamesh as a result of which they fell down.
Then the other accused persons started hitting them wth
jailis, lathis, balans and pharsas as a result of which
Rattan Singh, Ram Singh and satbir Singh fell down dead at
the spot while others sustained injuries - some of them
grievous. All the appellants then left the place |eaving
behi nd two tenpos and the canel ploughs.

Sm Krishna who had al so sustained sonme injuries at the
hands of the m screants rushed to her house and narrated the
incident to Mange Ram Both of themthen left for the Police
Station to lodge an information about the incident, when
they arrived at the |I|ocal bus stand for that purpose, they
met Police Inspector Rattan singh (PW2), who along wth
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ot her police personal was comng to their village in a jeep
for investigating into the case | odged on the information of
appel l ant Ranjinder Singh on 12.11.1985.P. W2 recorded the
statement of SmKrishna at the bus stand and sent it to the
police station through Constabl e Ranbhagat, who was
acconpanying him for registration of a case. he then
proceeded to the disputed land along wth SmKrishna and
Mange Ramto take up investigation of the case. Reaching the
spot he recorded the supplenentary statenent of Sm Krishna
and sent her for rmedical exam nation. He held inquest into
the death of Ran singh and Rattan singh while S.I. Phoo

Singh (Pw 21), who was acconpanying him held inquest into
the death of Satbhir Singh. Some blood stained earth from
five different spots were seized by himand two tenpos, two
canels, two ploughs and sone pieces of bricks were taken
possession of. After preparing a site plan and despatching
the dead bodies for post-nortem exam nation, P.W22 went to
Medi cal col | ege ~hospital, Rohtak where injured Dhan Singh

Sm Ramesh, Bal bir, Sm Kanlesh and Sm Rajo had got
thensel ves admtted on their own for treatnent. There he
recorded the statenment of all the injured except Dhan Singh

as according to the doctor he was not recorded by P. W22 on
the following day. The accused were arrested on diverse
dates and various weapons were recovered fromthem Those
weapons along with the blood stained earth earlier seized
were sent to Forensic Science | aboratory(F.S.L) for chem ca

exam nation. After recei pt of reports of cheni ca

exam nati on and post-nortem exani nation and onconpl eti on of
investigation P.W22 submtted -charge sheet —against the
accused.

The appellants pleaded not guilty to the «charges
| evel | ed against them Their version, as given out by them
in their statenments recorded under

Section 313 of the Code of Crimnal Procedure and by
Attar Singh (DW5), who clainmed to be an eye w tness, was
that they were cul;tivating the disputed |and for a numnber
of years. Having learnt a few days before the incident that
Mange Ram was planning to destroy their crops, two of them
personal ly asked himnot to do so. As, Mange Ramrefused to
oblige and threatened to cause harm to them they | odged
conpl ai nts agai nst Mange Ram on 6.11.1985 and 11.11.1985 but
no action was taken by the police thereon. Encouraged
thereby,in the night of Novenber 11/12,1985, Mange Ram and
his men wuprooted the <crops they had sown on the disputed
land a nonth earlier. For this mschief they again | odged a
conpl ai nt agai nst Mange Ramand his men and sonme of them were
arrested. As regards the incident on novenber 17, 1985 their
version was that at or about 6 A M seven of them who are
all appellants before us_ went to the disputed land with
canel ploughs and a tenpo carrying fertiliser and seeds.
Wiile they were ploughing the Iand, seven persons, nanely,
Ran Singh, Rattan Singh, Dhan Singh, satbir, Sm Kanl esh, sm
Rajo and Sm Ramesh came there carrying lathis and jails.
Ran Singh, father of Sm Krishna (PW3), trespassed into the
di sputed land and shouted that they should be killed and
forcible possession of the I and taken. Then satbir shattered
the wind screen of their temrpo with a jaili while others
caused hurt to sone of them Finding no other alternative
they exercised their right of private defence of property
and person as a result of which all the seven persons who
had trespassed into the land were injured. The other
appel | ants however denied their presence at the spot and
contended that they had been falsely inplicated. The
appel l ant, Ishwar put forward a plea of a alibi contending
that he was a conductor of Haryana Roadways and at the tine
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of the alleged incident he was on duty in a bus plying from
Del hi to Katra.

In support of their respective cases the prosecution
exam ned twenty two wi tnesses and the defence sixteen

On consideration of the -evidence, both oral and
docunentary, the trial court held, firstly, that the accused
were in settled possession of the disputed land and not
Sm Kri shana (PW 17) w dow of Shri Krishan and, consequently
the question of her delivering possession of that land to
Mange Ram after the execution of the agreement for sale old
not arise. As regards the sequence of events on the fatefu
nmorning the trial court observed that the prosecution
version that on seeing the accused entering into the
di sputed | and for ploughing, the conplainant party cane from
their ancestral land and with fol ded hands requested themto
withdraw therefrom was patently false. Wth the above
observation, the Court drew the follow ng concl usion: -
<SLS>

"\What appears is that in_ the norning of

17.11.1985. t he conpl ai nant party

trespassed into this|land, and when the

accused party cane to know about, they

i medi ately nounted a full-strength

assault on themto throw themout. | am

aware that this i's not the version of

either party. |/ am also aware of the

dictumthat court is not to evolve third

story. But | ‘am also consciousthat it

is one of the bounden and sacred duties

of the Court to sift the truth, to

separate the grain from the chaff. And

after giving a serious thought to the

matter on record and the circunstances

emerging therefrom | have cone to the

concl usi on recorded above".
<SLE>

The trial court next posed the question as to whether
the conplainant party's illegal and unauthorised entry into

the land entitled the accused to cause harmto them- and
particularly to the extent they had caused - and answered
the sane with the foll owi ng words:
<SLS>
"Here, the first thing is the injuries

sustai ned by theaccused. they have just

been reproduced above in paragraph No.

24. They are eight in nunber and all are

superficial. As against this, the total

nunber of injuries f ound on the

conpl ai nant party is sixty - five. It is

true that conparative nunber of injuries

is not the sole decisive factor, but it

is one of the guiding factors for the

court to determine the extent of right

of self-defence. Another inportant fact

is the parts of body involved. The

injuries on the deceased were on vita

parts and it has not been disputed that

they were sufficient to cause imedi ate

death. | ndeed, this could not be

di sput ed, because the deeths occurred at

the spot itself. Thus it is clear that

the accused have conmitted much nore

harm t hen was necessary."
<SLE>

In recording the above finding the trial Court took
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into consideration the fact that no explanation was forth
conmng either fromthe accused or fromD. W15, as to how the
three victine met with their death. In negativing the plea
of right of the private defence of property and person
rai sed by the accused the Court lastly observed:
<SLS>

"Furthermore, since the accused were not

pr esent in t he fields when t he
conplainant’s party entered there, as
held by me, above, there was no

i medi ate danger to their per son.

Therefore, no right of private defence

of person accrued to them In any case,

there was no danger of death or grievous

hurt and, therefore, they had no right

to cause the harm whi ch they have caused

to the compl ainant party. As regards the

right of private defence of property,

the ‘only of fence committed by the

conpl ainant party, was t hat under

Section 447 of the _I'ndian Penal Code,

and that would not give the accused a

right of self-defence'to the extent of

causi ng grevious hurt to death.

Thus the action of the accused party was

neither within the scope of section 100

of the Indian penal Code nor within the

purvi ew of Section 103.

Above all, the accused had time to have

recourse to the protection of public

authorities as well. Therefore, no right

of private def ence accrued to the

accused at all even on the hol ding that

they were in settled possession and the

conpl ai nant party had commtted trespass

on the norning of 17.11.1985."
<SLE>

In assailing the judgenent the |earned counsel for the
appel lants first submitted that ‘having disbelieved the
prosecution case as to the manner in which - the onslaught
originated, the trial Court was not justified in-basing the
conviction on a case nmmde out by itself.lt was next
contended that the trial Court having disbelieved the
evi dence of the four eye-w tnesses exam ned by the
prosecution as against ten of the accused ought not to have
relied upon the self same evidence to convict the
appel lants. It was then contended that having regard to the
findings recorded by the trial Court that the accused party
were in settled possesion of the disputed | and and that the
conpl ainant party had crimnally trespassed thereon and the
uncontroverted evidence on record that four of the accused
sustained injuries in the incident, the trial Court ought to
have held, in view of section 96 of the Indian Penal Code,
that no offence was conmtted by the accused as they acted
in bonafide exercise of their right of private defence of
property and person. The |earned counsel lastly submtted
that even if the entire case of the prosecution was believed
the conviction under section 302 read with 149 |.P.C. could
not be sustained and it was liable to be altered to one
under Section 304 (Part 1) I.P.C as the facts of the case
were squarely covered by exception 2 to section 300 |PC.

In repudiating the above contentions, the |[earned
counsel appearing on behalf of the respondent- state urged
that the findings of the trial Court, that the accused party
were in settled possession of the disputed | and and that the
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conpl ainant party had crimnally trespassed therein before
the former’'s arrival, were, in view of the evidence on
record, patently wong. He however, urged that the other
findings recorded by the trial Court were fully porne out by
the evidence on record. As regards the contention of the
appel l ants that they were antitled to an order of acquitta
inview of acquittal of ten others the Counsel urged that
the principle "Falsus in wuno, Falsus in omibus" was not
available in crimnal trial. Besides, he submtted, the
reasons whi ch weighed with the trial court for the acquitta
of the ten others were not available to the appellants. He
lastly urged that considering the manner in which the
assault took place and the nature and nunber of injuries the
accused inflicted on the deceased and other nenbers of the
conpl ai nant party Exception 2 to Section 300 of the Indian
Penal Code had no manner of application.

Havi ng carefully considered and assessed the evidence
on record, so far as they relate to the appellants, we are
unabl e to accept any of the
contentions raised on their ~behalf even proceeding on the
assunption that the finding of the  trial Court that the
accused were in settled possession of the disputed land is
unassail abl e. Prosecution led evidence through Sm Krishna
(P.W13) Sm Kanl esh (P.W14), Bal bi r (P. W15) and
Sm Raj o(P. W16) that in the norning of Novenber 17,1985, when
they along with their other fanmly nenbers nanely, Ran
Si ngh, Dhan singh, Satbir Singh, Bal bit singh and Sm Ramesh
were cultivating their ancestral 1and, which separated the
di sputed land by a killa, accused Ved Prakash and Mal ak Ram
cane there wth two canel ploughs. A few m nutes thereafter
the other accused cane there in three tenpos and one tractor
armed with various weapons including pharsas, ballans and
lathis and asked Ved Prakash and Ml ak Ram as to why they
had not started ploughing the disputedland. At that stage
all the nenbers of the conplainant” party went to the
di sputed | and and requested the accused with folded hands to
withdraw from that land as they had purchased the sane and
al so ploughed it. According to the above four witnesses.
| mredi ately thereupon on the instigation of Ram Karan (since
acqui tted) Bhup and Ishwar (two of the appellants) put into
notion the two tenpos, of which they were the drivers and
dashed agai nst sone of themfelling them down. Then Bhup and
| shwar stopped their tenpos. The accused persons then
started beating the nmenbers of the conplainant party with
the various weapons they were carrying as a result of which
Ram Si ngh, Rattan Singh and Satbir Singh fell down dead on
the spot, Dhan Singh, Sm Rajo and Sm Kanl esh sustai ned
grievous injuries including fractures and the [ other three
sustained minor injuries. Then the accused persons left in
one tenpo and a tractor.

The accused in their turn |led evidence through D W15
Attar Singh to prove that in the norning when he had gone to
pl ough his land, adjacent to the disputed |and, he found
Naf e, Phool Chand, Bhup, Nathu, Muhinder, Surte and Ranesh
(all appellants before us) ploughing the disputed Iand.
Sonetinmes thereafter he saw Ran Singh, Rattan singh, Dhan
Si ngh, Satbir Singh, Sm Kam esh, daughter of Dhan singh and
Sm Ramesh and Sm Rajo, two daughters-in-law of Dhan Singh
(seven nenbers of the conplainant party) comng there.
According to himwhile the mal e nenbers were carrying jailis
the ladies were carrying lathis. He next stated that Ran
Singh raised lalkara and then starting beating Mhinder
Ranesh and Bhup causing injuries on them Besides, nafe was
al so beaten up but the witness could not say who beat him
Then Rajinder and others picked up jailis and lathis in
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their defence causing injuries to the above nentioned seven
nmenbers of the conplai nant party.

As noticed earlier the trial Court disbelieved both the
versions relating to the genesis of the assault and gave a
version of its own which has already been reproduced. W are
in conplete agreenent with the I|earned counsel for the
appel lants that the trial Court was not justified in nmaking
out a case of its own, dishbelieving and discarding the
respective cases nade out by the parties; but then, having
gi ven our anxious consideration to the evidence adduced by
the parties regarding the origin of the incident of that
fateful day, we are of the opinion that the trial Court
ought to have accepted ‘the prosecution version. The tria
Court held that keeping in view the incidents that took
pl ace earlier on Novenber 12 and Novenber 14, 1985 and the
fact that a large nunber of m screants cane in three tenpos
and one tractor armed wth deadly weapons for a nurderous
assault it would be an insult to conmpn sense to believe the
prosecution story that the nine nenbers of the conpl ai nant
party went ~there with folded hands to persuade them to
withdraw. -In -the context ~of the evidence on record we are
constrained to say that” the above remark nade by the tria
Court is not only -uncalled for and unsustainable but
unfortunate. Admttedly only a few days back - on Novenber
12, 1985 to be precise - the appellant Rajinder had | odged a
conpl ai nt agai nst  sonme nmenbers of the conplainant party
i ncl uding Mange Ram for conmitting trespass into and
damagi ng crops of « the disputed land and ‘in connection
therewith some of them were arrested. Again on Novenber 14,
1985 Sm Rajo (P.W16) had | odged an F.|.R. ~against sonme of
the accused persons alleging commsion of offences under
Section 452 and 323 I PC. The notive for the assault as given
therein was that the conplainant party had ploughed the
disputed land. In the context of ~these facts, which the
trial Court also noticed, ‘it was not Ilikely that the
conpl ai nant party would venture to forcibly cultivate the
di sputed | and i mediately thereafter and face another
prosecution. Judged in that |light their assertion that at
the material time they were cultivating their ancestral |and
does not seemto be inprobable nore so, when the accused did
not even suggest, nuch |ess prove, that they had no such
| and near the disputed | and.

Besi des, the evidence of P.W. 13,14,15 and 16 as to
the manner in which the trouble started and the assault took
place is not only cogent and consistent but also stands
corroporated by other materials on the record, which nmay be
summari sed as under: -

i) The accused admtted the presence of seven out of the
ni ne nenbers of the conplanant party (except P.W. 13 & 15)
at the time of the incident and of their having sustained
injuries.

ii) Dr. S K Bhutani (P.W2) exanined P.W13 on 17.11.1985
at 1.45 p.m and found three injuries on her person; one of
whi ch, he opined, could be caused by a pointed weapon and
ot her two by bl unt weapon.

iii) On the sane afternoon (17.11.1985) Dr. J.S. Lanba
(P.W4) exam ned Dhan Singh, Sm Ramesh, Sm Kanlesh
(P.W14) Sm Rajo (P.W16) and Balbir (P.W15) and found
| acerated injuries on their persons. On X ray exam nation
Dhan Singh was found to have sustai ned conpound fractures of
both bones of right forearm and of right hunmerus and
fracture of left radius; Sm Kanl esh sustained fracture of
shaft of right femur and Sm Rajo sustained fracture of left
parietal bone. According to Dr. Lanba injury No. 8 of Dhan
Singh - deformty of right upper Ilinb with angulation -
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could be caused by being hit by a tenpo and al so by being
run over by it.

iv) D. KK Chawa (P.W1l) who held the post-nortem
exam nations on the three deceased on 18.11.1985 found
fifteen injuries on Satbir, fourteen of which were incised
and/ or penetrating woulds on the upper part of the body,
that is chest, neck and head; twenty five injuries on Ran
Si ngh of which eight were abrasions, two |acerations and the
rest either incised or penetrating wounds and seventeen
injuries on Rattan Si ngh, nost of them incised and
penetrating wounds. In the opinion of Dr. K K Chawa the
incised wounds could be caused by pharsa and incised
penetrating wounds by ballans. He further opined that injury
No. 17 on the person of Ran Singh could be caused if sone
projective portion of the tenpo hit the victimon the thigh
and injury No. 16 on the person of Ran Singh and injury No.
14 on the person of Rattan Singh could be caused if a tenpo
ran over the victins.

v) P.W22, the Investigating Oficer testified that on
reaching the spot he found two tenpos and two canel ploughs
and that |ater on Raji nder~ (the appellant) produced
docunents of those two tenpos.

vi) The evidence of P.W22 also proves that P.W13 | odged
her conplaint with 'him wth utnost dispatch, in as much as
it was nade before himat 12.15 P.M and that the same was
forwarded to and received by local Magistrate on the self
same day at 3.45 p.m and

vii) The F.I.R contains the sub stratum of the prosecution
case as detailed by P.W13 at the trial.

Pitted against the evidence of the prosecuti on
wi t nesses as discussed above-is the evidence of Attar Singh
(D.W15) who gave the defence version of the incident, and
Dr. Ravi Kanta (D.W1l) who exam ned  the appellants nafe,
Ramesh, Mahi nder and Bhup Singh and found injuries on their
persons. Though 14 other w tnesses were also examined on
behal f of the defence their evidence, however, is not
rel evant for our persent purposes. On a careful analysis of
the evidence of D. W15, which we have detailed earlier, in
the light of other evidence on record we are unable to pl ace
any reliance thereupon. According to D.W15 when he saw the
accused working in the disputed |and there was - only one
tempo standing by their side, but then, as noticed earlier
the evidence of P.W22 clearly proves that there were two
tempos at the spot and that Rajinder (the appellant)
produced docunents of those two tenpos. Such presence of two
tempos not only discredits D.W15 but al so makes the version
of the appellants that they cane wth one tenpo which
carried fertilisers wuntrustworthy. D.W15 next stated that
the male nenbers of the conplainant party were carrying
jailis and the ladies lathis and that Ran Singh had caused
hurt to Mahinder, Ramesh and Bhup. |If this part- of his
evidence is to be believed Ran Singh nust have assaulted
themwith jaili, which admttedly is a sharp weapon, but
Dr.Ravi Kanta (D.W1) opined that all the injuries he found
on their persons were caused by blunt weapons. Then again
according to D.W15, after the above named four persons were
injured the accused persons present there took up the jailis
and lathis and beat the seven nenbers of the conpl ai nant
party present there to defend thenselves, but as noticed
earlier, Dr. Chawa (P.W1l) testified that npst of the
injuries found on the persons of the deceased could be
caused by ballans, pharsas and spears. Wile being cross-
exam ned he asserted that sonme of the injuries could not be
caused by jaili or by lathi and they could be caused on
being run over by tenpo. The other reason which prompts us
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to discard the evidence of D.W15 is that he did not give
any expl anati on whatsoever as to how Ran Singh, Rattan Singh
and Satbir Singh net with their death at the spot. |ndeed,
according to hi mnobody had died on the field even though he
clained to have left the field after the fight was over.
According to this witness only Ran Singh was |lying on the
ground while others were standing. W are in conplete
agreement with the trial Court that having regard to the
nature and nunber of injuries sustained by Rattan Singh and
Satbir it was absurd to claimthat he found them standi ng.

Coming now to the evidence of D W1, we find that he
exam ned the appellants Nafe Singh and Ranesh in the night
of 17.11.1985 at 11.30 p.m He found two | acerated wounds
and one diffused swelling —on the person of Nafe Singh and
two | acerated wounds on the person of Ranesh. Hi s evidence
further discloses that on 21.11.1985 he exam ned appel | ant
Raj i nder Singh and Bhup Singh and found one |liner |acerated
wound on the person of the former and one linear injury and
a scab' on the person of Bhup Singh. He testified that the
injuries 'seen by himon the above two persons were four days
old. In cross- examnation D.W1 adnitted that the injuries
found by himon the persons of the above four could be
sustained by fall. He further opined that injuries found by
him on Mahi nder ~and Bhup Singh could be caused in
agricultural pursuits like striking with plough

Fromthe above discussion the only legitimte and
reasonabl e inference that can be drawn is that the accused
party had gone to the disputed land with a determ nation to
cultivate it and, for that purpose, fully prepared to thwart
any attenpt nmamde by Mange Ram and his nmen‘to disturb such
cultivation and neet any eventuality. As they were about to
cultivate the land the conpl ai nant” party which was
cultivating their ancestral land nearby, ~went there and
entreated them to vacate the land claimng to be its owner
and in possession. |mediately thereupon the accused party
| aunched a murderous attack on- the conplainant party
resulting in death of three, grievous injuries to three and
sinmple injuries to other three. In course of that attack
four menbers of the accused party received sone-injuries at
the hands of one or other of the accused party received sone
injuries at the hands of one or other of the conplai nant
party (as testified by P.W14).

Havi ng drawn the above inferences we have now to
ascertain whether the unauthorised entry of the conpl ai hant
party in the disputed |and, which according to the'tria
Court was in settled possession of the accused party legally
entitled the latter to exercise their right of private
defence and, if so, to what extent. The fascicule of
Sections 96 to 106 |I.P.C. codify the entire lawrelating to
right of private defence of person and property including
the extent of and the limtation to exercise of such right.
Section 96 provides that nothing is an offence which ' is done
in the exercise of the right of private defence and Section
97 which defines the area of such exercise reads as under
<SLS>

Every person has a right, subject to the

restrictions contained in section 99, to

def end-

First. - H's own body, and the body of

any other person against any offence

af fecting the hunman body:

Secondly, - The property, whet her

noveabl e or i mmoveabl e, of hinself or of

any other other person. against any act

which is an offence falling under the
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definition of theft. robbery, mschief

or crimnal trespass, or which is an

attenpt to conmi t theft, robbery,

m schief or crimnal trespass.

(enphasi s suppli ed)
<SLE>

On a plain reading of the above section it is patently
clear that the right of private defence, be it to defend
person or property, is available against an of fence. To put
it conversely, there is no right of private defence agai nst
any act which is not an offence. In the facts of the instant
case the accused party was entitled, in view of Section 97
and, of course, subject to the limtation of Section 99, to
exercise their right of private defence of property only if
the unauthorised entry of the conplainant party in the
di sputed |l and anounted to "crimnal trespass", as defined
under Section 441 I.P.C. The said Section reads as foll ows:
<SLS>

"\Whoever enters into or upon property in

t he ‘possession of another with.intent to

commt an offence or to intinidate.

i nsult or annoy any person in possession

of such property.

O having lawfully entered into or upon

such property, unlawfully remains there

with intent thereby to i nti mdate

i nsult or annoy any such person, or with

intent to conmit an offence,

is said to conmit "crimnal trespass"”.

It is evident  from _the above provi si on t hat
unaut horised entry into or —upon property in the possession
of another or uniawfully remaining there after lawful entry
can answer the definition of crimnal trespass if, \and only
if, such entry or wunlawful remaining is with the intent to
conmit an offence or to intimdate insult or annoy the
person in possesion of the property. In other words, unless
any of the intentions referred in Section 441 is proved no
of fence of <crimnal trespass can be said to have been
conmitted. Needless to say, such anintention has 'to be
gathered from the facts and circunstances of a given case.
Judged in the light of the above principles it cannot be
said that the conplainant party committed the offence of
"crimnal trespass" for they had unauthorisedly entered into
the disputed I|and, which was in possession of the accused
party, only to persuade the latter to withdraw thereupon and
not with any intention to commit any offence or to insult,
intimdate or annoy them |Indeed there is not ~an iota of
material on record to infer any such intention. . That
necessarily nmeans that the accused party had no right of
private defence to property entitling them to |aunch the
nmur derous attack. On the contrary, such nurderous attack not
only gave the conplainant party the right to strike back in
self defence but disentitled the accused to even claimthe
right of private defence of person

W hasten to add, that even if we had found that the
conpl ainant party had crimnally tresoassed into the |and
entitling the accused party to exercise their right of
private defence we would not have been justified in
di sturbing the convictions under Section 302 read wth
Section 149 I.P.C., for Section 104 1.P.C. expressly
provides that right of private defence against "crinmna
trespass" does not extend to the voluntary causing of death
and Exception 2 to Section 300 |.P.C. has no manner of
application here as the attack by the accused party was
premeditated and with an intention of doing nore harmthan
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was necessary for the purpose of private defence. Wiich is
evident from the injuries sustained by the three deceased,
both regarding severity and nunber as conpared to those
received by the four accused persons. However, in that case
we m ght have persuaded purselves to set aside the
convictions for the m nor offences only: out then that would
have been, needl ess to say, a poor solace to the appellants.

As regards the contention raised on behalf of the
appel l ants that having acouitted sone of the accused persons
di sbelieving the evidence of the prosecution w tnesses the
trial Court ought not to have relied upon the sanme to
convict them we can only say that the | earned counsel for
the State was fully justified in contending that the maxim
"Falsus in uno, Falsus 'in omibus’ does not apply to
crimnal trials and it is the duty of the Court to disengage
the truth fromfal sehood i nstead of taking an easy course of
rejecting the evidence in its entirety solely on the ground
that the same is not acceptable in respect of sone of the
accused. On perusal of the inpugned judgtnent we find that
the trial Court took great pains to consider and discuss the
case of the individual accused including the pleas of alide
rai sed on behalf of appellant ishwar and others and on a
t hreadbare di scussion thereof found that the participation
of the appellants before us in the incident stood proved
beyond all reasonabl e doubt, while acquitting others on
grounds which were available to themonly. Having carefully
consi dered the evidence agai nst each of the appellants we do
not find any reason to take a different view fromthe one
taken by the trial < Court so far ~as the appellants are
concerned except appellant Jai Narain as we feel that the
trial Court having acquitted those whose nanmes old not find
place in the F.1.R ought to have recorded an order of
acquittal in his favour also as he stood on the sane
footi ng.

In the result we disnmiss this appeal of all the
appel | ants except appellant Jai Narain, whose appeal we
allow. Since all the appellants are on bail, Jai Narain will
stand di scharged fromhis bail bond while others will now
surrender to their bail bonds to 'serve out the sentences
i mposed upon them by the trial Court.




