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| andl ord not havi ng any ot her suitable accombdation
N

HELD: dism ssing the appeal

1. In order to get a decree or order for eviction
against a tenant whose tenancy is governed by any Rent
Restriction or Eviction Control Act the Suitor nust nake out
a case for eviction in accordance with the provisions of the
Act. When the suit is contested the issue goes to trial. The
Court passes a decree for evictiononly if it is satisfied
on evidence that a ground for passing such a decree in
accordance with the requirenent of the Statute has been
establ i shed. Even when the trial proceeds ex-parte, this is
so. If, however, parties choose to enter into a conprom se
due to any reason such as. to avoid the risk of protracted
litigation, expenses it is open to themto do so. The Court
can pass a decree on the basis of the conpromise. In such a
situation the only thing to be seen is whether the
conpromise is inviolation of the requirement of the law In
ot her words, ~parties cannot be permitted to have a tenant’s
eviction nerely by agreenent” w thout anything nore. The
conprom se nmust indicate either on  its face or in the
background of other materials in the case that the tenant
expressly or inpliedly is agreeing to suffer a decree for
eviction because the landlord, in the circunmstances, 1is
entitled to have such a decree under the |law The case of K
K. Chari v. P. M Seshadri, followed

[ 882- A- D]

2. It istoo latein the day 'to contend that the
provi sions of order 23 rule 3 of the Code of Civil Procedure
cannot apply to eviction suits governed by the specia
statutes. A conpromise of suit is permssible under the said
provi sions of |aw [882-E-F]
879

3. If the conpronise for the eviction of the tenant is
found on the facts of a particular case to be in violation
of a Rent Control Act, the Court would refuse to record the
conpromise as it would not be a lawful agreenment. If the
Court is satisfied on consideration of the terms of the
conpromi se and if necessary by considering them in the
context of the pleadings and other. naterials in the case
that the agreement is lawful as in any other suit in an
eviction suit the court is bound to record the conprom se
and pass a decree in accordance therewith. [882 F-Q

4. The nmeaning of the termthe bona fide requirenent in
the compromise deed is clear and definite specially in the
background of the pleadings of the parties and it makes out
a case of eviction within the neaning of the Act. [883-C

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 2473 of
1972.

Appeal by Special Leave fromthe Judgnent and order
dated the 30th Cctober 1972 of the Madhya Pradesh Hi gh Court
in Msc. Second Appeal No. 33/72.

S. N. Andley, H B. Mangal, Raneshwar Nath and Rajinder
Narain for the appellant.

G B. Pai, S. K Bagga, Ms. S. Bagga, R K. Mhta and
V. C. Parashar for respondents.

The Judgrment of the Court was delivered by

UNTWALI A, J. This appeal by special |eave has been
filed by the tenant-defendants. The plaintiff-respondents,
the landlords, filed a suit against the appellants in the
Court of Second Gvil Judge, Cass Il, Gnalior for a decree
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for eviction fromthe suit premses and for certain other
reliefs. The appellants’ eviction was sought on statenent of
facts mentioned in paragraph 3 of the plaint which squarely
fell within clause (f) of sub-section (1) of Section 12 of
the Madhya Pradesh Acconmpdati on Cont r ol Act , 1961
(hereinafter referred to as "the Act’). The appellants filed
a witten statenent and in paragraph 3, they denied the
respondents’ assertion in plaint, paragraph 3. It appears
that the suit which was filed in the year 1966 proceeded to
trial in October, 1967 and sonme evidence was adduced. But
eventually, the parties entered into a conpromse, filed a
petition to that effect in the Trial Court which passed a
decree for eviction and other reliefs in January, 1968 in
accordance with the terns of the conprom se. Pursuant to the
sai d conprom se decree the appellants were to vacate the
shop-the suit prom ses by-31-12-1970. On their failure to do
so, execution was-levied by the respondents. The appellants
objected to the execution on the ground that the conprom se
decree was void and inexecutable as being against the
provisions of the Act. The execution court accepted the
appel l ants’ objection to the execution of the decree and
di sm ssed the execution case. A niscellaneous appeal filed
by the respondents was dism ssed by the Third Additiona

District Judge Gnal ior. They preferred a second
m scel | aneous appeal before the Madhya Pradesh Hi gh Court. A
| earned single Judge following the Bench ‘decision of that
Court in Smt. Chandan Bai v. Surja,(l) came to the
concl usion that the decree was not a

880

nullity and was executabl e. Hence this appeal by the tenant-
j udgrent - deobt or s.

The point which fails for determ nation'in this appea
is not resintegra and has been the subject matter of
consi deration in several decisions-of this Court. In Bahadur
Singh & Anr. v. Mini Subrat Dass & Anr.(1l) a decree for
eviction based on an award w thout anything nore was found
to be anullity as it was held to have been passed agai nst
the prohibitory mandate of section 13(1) of the Del hi and
Aj mer Rent Control Act, 1952. Following the said decision
the compromise decree was also held to be anullity in the
case of Kaushalya Devi & Ors. v. Shri_ K L. Bansal.(2) The
earlier two decisions were foll owed agai n in Ferozi Lal Jain
v. Man Lal and Anr.(3) In all these three cases the decrees
were found to have violated section 13(1) of the Del hi ‘Act
of 1952.

The law was reviewed exhaustively by this Court in K
K. Chari v. R M Seshadri.(4) Vaidialingam J. delivering
the judgment on his behalf as also on behalf of Dua, J.
poi nted out that under the terns of the conpron se under
consideration in that case the defendant had w t hdrawn al
his defence to the application filed by the Ilandlord and
submitted to a decree for eviction wunconditionally. The
three earlier cases of this Court were distinguished and it
was said at page 704. "The true position appears to be that
an order of eviction based on consent of the parties is not
necessarily void". And finally it was held "it is no doubt
true that before making an order for possession the Court is
under a duty to satisfy itself as to the truth of the
landlord’s claim if there is a dispute between the | andlord
and tenant. But if the tenant in fact admts that the
landlord is entitled to possession on one or other of the
statutory grounds nentioned in the Act, it is open to the
Court to act on that admission and make an order for
possession in favour of the landlord w thout further
enquiry". One of us (Alagiriswanm, J.) while agreeing with
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Vaidialingam J. added a fewwords of his own. In the
separate judgment it has been pointed out that the view
taken by Gover, J. of the Punjab High Court in Vas Dev v.
M 1 khi Ram(5) was exactly the position in K K Chari’s
case. Sarkaria, J. delivering the judgnent on behal f of the
Court in Nagindas Randas v. Dal patram |nchharam @Brijram
and Otheres(6) took pains to go into the matter el aborately
once nore and said at page 552:

"Froma conspectus of the cases cited at the bar
the principle that energes is, that if at the time of
the passing of the decree, there was some nateria
before the Court, on the basis of which, the Court
could be prima facie satisfied, about the existence of
a statutory ground for eviction, it wll be presuned
that the Court was so satisfied and the decree for
evi ction, though apparently passed on the basis

881

of “a conprom se, would be valid. Such material may take

the shape either of evidence recorded or produced in

the case, or it may partly or wholly be in the shape,
of an express or ~inplied adnmission nade in the
conprom se agreenent, itself."

On facts of the case of Nagindas Randas was found to
fall in line with ‘that of K K Chari. D stinguishing the
earlier cases, Chari’s case was foll owed.

Before we state the principles of 1aw governing such a
case we would like to point out that the | anguage of Section
12 of the Act is sonewhat different frommany simlar State
Statutes. Section 12(1) says:

"Not wi t hst andi ng anythi ng to the contrary
contained in any other law or contract, no suit shal
be filed in any Civil Court against atenant for his
eviction from any accommodati on” except on one or nore
of the follow ng grounds only, nanely :"

Thereafter grounds (a) to (p) have -been enunerated. On a
superficial reading of the provision aforesaid it would
appear that the inhibition related to the filing of 'the suit
only. No suit can be filed for eviction of a tenant except
on one or nore of the grounds enunerated in Section 12(11).
In sub-sections (2) to (11) of Section 12 certain conditions
have been engrafted to show under what circunstances _an
order for the eviction of tenant cannot —be passed in
relation to sone of the grounds enunerated in sub-section
(1). Reading the section as a whole and renenbering the
beneficial object of the Act for the protectionof a tenant
based upon public policy, we do not find nmuch difficulty in
bringing the section at par wth other simlar State
Statutes and holding as a matter of construction that no
decree for the eviction of a tenant from any accommmbdati on
can be passed except on one or nore of the grounds nentioned
in Section 12(1). A Bench of the Madhya Pradesh H-gh Court
in Smt. Chandan Bai’'s case (supra) seens to have taken too
literal a view of the section when in paragraph 5 of the
judgrment it says "There is nothing in Section 12 of the Act
or any other provision which prevents the tenant in vacating
the accommpdation in spite of the fact that none of the
grounds mentioned in Section 12 exists. Simlarly, there is
nothing in the Act which may prevent the tenant in agreeing
to vacate the acconmodation in future". It says further in
paragraph 10 "Merely enuneration of grounds on which relief
can be clained does not either expressly or inpliedly
exclude the operation of Oder 23, rule 3, because grounds
for claiming relief are always limted whether the relief be
clai med under the general lawor a statute". A sinlar
argunent advanced in the case of Nagindas Randas (supra)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

with reference to the relevant provisions of Bonbay Rent
Act, 1947 was repelled at page 550 and the view taken by a
Bench of the Gujarat High Court in the case of Shah Rasikla
Chunilal v. Sindhi Shyan a

882

Mul chand (1) "that in spite of the fact that there is no
express provisions in the Bonmbay Rent Act prohibiting
contracting out, such a prohibition would have to be read by
i mplication consistently wth the public policy underlying
this wel fare neasure" was approved.

In order to get a decree or order for eviction against
a tenant whose tenancy .is governed by any Rent Restriction
or Eviction Control Act the suitor must make out a case for
eviction in accordance with the provisions of the Act. Wen
the suit is contested ‘the issue goes to trial. The Court
passes a decree for ~eviction only if it is satisfied on
evidence that a -ground for ~passing such a decree in
accordance with ~the requirenent  of the Statute has been
establ i shed. Even when the trial proceeds ex-parte, this is
so. If,  'however, parties choose to enter into a conprom se
due to any reason such as to avoid the risk of protracted
litigating expenses, it is open to themto do so. The Court
can pass a decree onthe basis of the conprom se. In such a
situation the only thing to be seen is whether the
conpromise is in violation of the requirenent of the law. In
ot her words, parties cannot be permitted to have a tenant’s
eviction nerely by agreenent w thout -anything nore. The
conprom se nmust indicate either on its face or in the
background of other materials in the case that the tenant
expressly or inpliedly is agreeing to suffer a decree for
eviction because the landlord, in the circunmstances is
entitled to have such a decree under the |aw.

It is too late in the day to contend that the
provisions of Oder 23, Rule 3 of the Code of \ Cvi
Procedure cannot apply to eviction suits governed by the
speci al statutes. Undoubtedly, a conprom se of such suit is
perm ssi ble under the said provision of law. The protection
of the tenant is inherent in the language of Order 23, Rule
3 when it says "Wuwere it is proved to the satisfaction of
the Court that a suit has been adjusted by any Ilawfu
agreenment or conpromise.... the Court shall order such
agreement, comprom se or satisfaction to be recorded, and
shall pass a decree in accordance therewith so far as it
relates to the suit". |If the agreenent or conprom se for the
eviction of the tenant is found, on the facts of a
particul ar case, to be in violation of a particular Rent
Restriction or Control Act, the Court would refuse to record

the conpromise as it wll not be a |lawful agreenment. If on
the other hand, the Court is satisfied on consideration of
the terns of the conprom se and, if necessary, by

considering them in the context of the pleadings and ot her
materials in the case, that the agreenent is lawful, as in
any other suit, so in an eviction suit the Court is bound to
record the conpromse and pass a decree in accordance
therewith. Passing a decree for eviction on adjudication of
the requisite facts on or their admission in a conprom se,
either express or inplied, is not different.

We now proceed to consider the facts of the case in
hand. The ground for eviction fromthe accomodation let for
non-resi dential purposes nentioned in clause (f) of section
12(1) of the Act is that the accomvpdation "is required bona
fide by the landlord for the purpose of continuing or
starting his business.......... and that the | and-

883
lord......... has no ot her reasonably suitable non-
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residential accommodation of his own in his occupation in
the city or town concerned". In paragraph 3 of the plaint

the respondents’ necessity was pleaded both in the positive
and the negative aspects of clause (f). Both were denied in
paragraph 3 of the witten statenent of the appellants.
Paragraph 1 of the conprom se petition says: "That due to
the necessity of the plaintiffs for their own business-
openi ng grocery shop, decree for ejectnent may be granted to

them agai nst the defendants". In this case it 1is not
necessary to refer to any piece of evidence adduced at the
inconclusive trial. The neaning of paragraph 1 of the

conprom se petition is clear and definite especially in the
background of the pleadings of the parties and in our
opinion it squarely nmakes out a case of eviction within the
nmeani ng of Section 12(1) (f) of the Act on admission of the
appel l ants. W reject the argument of M. Andley, |earned
counsel for the appellants,  that paragraph 1 of the
conpromi se petition was an adm ssion in respect of only the
first part, nanely, the positive aspect of clause (f) and
not of the second part, nanely, that the landlord has no
ot her reasonably suitabl e nonresidential accommdation. The
adnmi ssion, by necessary inplication, was in respect of both.
In the order recording the conprom se the Court said:
"On a perusal of the joint compromse it was found
that the sane/is l'egal and is within the purview of the
plaint. Therefore, plaint verification is accepted and
the case is decreed in accordance with the conditions
of the conproni se as under
1. That the defendants shall vacate  the shop in
di spute by 31-12-1971".
The order so recorded in our judgnment was in full conpliance
with the requirenment of Oder 23, Rule 3 of the  Code of
Cvil Procedure. The Court found that the conprom se was
legal, that is to say, |lawful and was in- accordance with the
plaint. The averment in the plaint was, therefore, accepted
and the suit was decreed. It is regrettable that though the
appel | ants got about three years’ ‘time to vacate the shop in
di spute from the date of the conprom se decree, they were
ill-advised to fight the litigation further and thus cause
delay in the vacating of the shop by another five years. W
have no doubt in our mnd that on the facts and in the
ci rcunst ances of this case the conprom se decree was clearly
valid and executable. W wuphold the decision of the Hi gh
Court but on a slightly different basis.
For the reasons stated above, the appeal fails and is
di sm ssed with costs.
P.H P. Appeal di sm ssed.
884




