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The present appeals were filed challenging the final judgment and order dated 04.04.2
003 passed by the H gh Court of Judicature at Allahabad in Cvil Msc. Wit Petition No. 128
90 of 2003 whereby the High Court dismssed the wit petition

The consequence of the dismssal of the wit petition is that the H gh Court has aff
irmed the order dated 15.03. 2003 passed by the Addl. Labour Commi ssioner, Ghaziabad, U P., w
ho according to the appellant has got no power to pass such an order explaining the scope of
the powers of the Registrar under Section 128 of the U P. Cooperative Societies Act.
According to the appellant under the U.P. Cooperative Societies Act, 1965 (hereinafter calle
d "the Act’) read with U P. Cooperative Societies Enpl oyees Service Regul ation, 1975 franed
by U.P. Cooperative Industrial Service Board and which has al so been approved by the Governo
r and published in the official gazette under Section 122 of the U P. Cooperative Societies
Act, 1965, a full fledged remedy and nechanismto agitate the grievances of the enpl oyees of

Cooperative Societies are already contained. According to the appellant, the U P. Cooperat

ive Societies Act, 1965 being a special enactnment wi'll prevail over the U P. Industrial Disp
utes Act and in any view of the matter application 'made by the enpl oyees of the Bank under S
ection 6H(1) of the U P. I.D. Act on the basis of an agreenent inproperly entered into is no

t maintainable. Therefore, it is subnmitted that the Addl. Labour Conmissioner U P. Ghazi aba
d exceeded his jurisdiction in passing the order dated 15.03.2003.

By the said order, the Addl. Labour Conm ssioner allowed the paynent of Rs.11,10,398/- as an
ex-gratia paynment to the enpl oyees of the appellant-Bank for the year 1999-2000 fromthe pu
blic fund. According to the Bank, if such a paynent is allowed, then there are 50 nore such
banks and enpl oyees of said Banks who will-claimsane relief onthe ground of parity and d
scrimnation which will erode the public noney running in several crores as sinmlar payments
made were the reasons for liquidation of District Cooperative Bank, Gonda. It was further
contended that if the above paynent is allowed, then all credit Cooperative Societies will c

runbl e down and the cooperative novenent shall vanishin the entire State of U P

BACKGROUND FACTS:

The U.P. Cooperative Societies Enpl oyees Service Regul ations, 1975 were framed by the U P. C
ooperative Institutional Service Board constituted by the State Governnent. The Gover nnent

i ssued a circular prohibiting ex-gratia paynment (over and above pay) by Cooperative Societie
s. |In Septenber, 1989, the Registrar, Cooperative Societies issued circulars prohibiting pa
yment of ex-gratia anmounts on 11.09.1987, 10.05.1995, 29.10.1997 and 17.02. 2000 since the sa
nme was contrary to Rules. Accordingly, ex-gratia paynments to enpl oyees were suspended. How
ever, on 13.01.2001, the Board of Directors passed a resolution for grant of ex-gratia to em
pl oyees on 13.01.2001. Agreenent for ex-gratia payment for 1999-2000 was entered by the Cha
irman of the Union w thout Registrar’s pernission under Regul ation 42.

Agr eenent reads thus:

" AGREEMENT

Keeping in view, the position likely to ensue on resorting to total strike, talks were held,
as per programre fixed prior to 24.01.2001, in the interest of bank, between Sarvashri Mike
sh Gaud, Nirdosh Singh, Ghandharva, Satyendra Singh, and K P. Singh, on behal f of the Cooper
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ative Bank Enpl oyees Union Chazi abad as well as Sarvashri S.S. Bhatia, Rakesh Sharma, Vinod
Kumar and Narendra Prasad Sharma on behal f of the Cooperative Bank Staff Association Union
Ghazi abad both being the organi zati on of Bank enpl oyees on one side, and Shri Krishna Veer S
i ngh Sirohi, the Chairman of the Bank on behalf of the District Cooperative Bank Ltd. CGhaz
abad (The Soil Sahkari Bank Ltd. Ghaziabad) on the other side, on the subject of the Joint N
otice No. C1 dated 26.12.2000.

After the talks, a consensus was arrived at to the effect that the followi ng two demands wil
| be net by the Chairman by the 20th of February, 2001.

1. The paynent of the ex-gratia amounts pertaining to the year 1999-2000 to the Bank enpl oye
es on basis of their character rolls.

2. Payment of one special increnment to enpl oyees on conpletion, by themof ten years, contin
uous service in accordance with the circular letter of the Registrar

On the above-nentioned assurance, both the organi zati ons, keeping in view the interest of th
e bank, decided that the resorting to the total strike proposed prior to 24.1.2001 in accord
ance with the programme fixed after sending the notice No. C | dated 26.12.2000 by both the
organi zations is deferred to20.02.2001. This consensus also was arrived at that if on acco
unt of any circunstances, the demands are not nmet satisfactorily within the said fixed perio
d, the programre proposed on 24.01.2001 under the Notice referred to above, will be comrence
d with effect from21.2.2001, to the legality whereof the Chairman agreed.

Both the sides, after going through this agreenent and after having agreed to the agreenent,
signed the same this 23rd day of January, 2001 at 5.00 p.m at the Bank Head Quarters R-2/1
00, Raj Nagar, Ghazi abad.

Workmen’ s Si de Enpl oyer’ s side

On behal f of Cooperative Bank

Enpl oyees Uni on, Chazi abad,

Sd/ - 1llegible Sd/- 1llegible
1. Mikesh Gaud - do- (Kri'shna Veer Singh
2. Nirdosh Singh - do- Si rohi) Chairman, Distt.
3. Satyendra Singh - do- Cooperative Bank Ltd.
4. K P. Singh - do- Ghazi abad.

Cooperative Banks Staff
Associ ation Unit, Ghazi abad.

1. S. A Bhati Sd/- ll1egible
2. Rakesh Shar ma - do-

3. Vi nod Kumar - do-

4. Nar endra Prasad Sharma - do-

Dated 23.1.2001 Pl ace: Ghazi abad."

According to the Bank, this agreenent is not a settlenent under Section 2(t) of the U P. Ind
ustrial Disputes Act, 1947 read with Rule 5(1) and 2 of the U P. Industrial D spute Rules, 1
967. On 03.02.2001, the Board of Directors ratified the said agreenent and al so resolved th
at Registrar’s concurrence was not required:

RESOLUTI ON No. 1 passed on the neeting of the Board of Directors of Bank held on 3.2.2001.

Resol ution Deci si on
Consi derati on of the The Secretary, Bank read over the proceedings of proc
eedi ngs of the | ast neeting, which are

last neeting. confirmed unaninobusly with this decision that the norns

prescribed towards the fulfillnment of 40 per cent target of deposit enhancenment in respect o
f the paynent of the ex-gratia anpunts vide Resolution No.14 passed on 13.1.2001 and conditi
on of obtaining Registrar’s concurrence thereto are not

confirmed. Accordingly, the payment of ex-gratia anounts be made to the Bank enpl oyees.

Sd/- 1llegible
Secretary/ General Manager"

On 14/17.02. 2001, Secretary wote to the Chairnan to refer to the Board of Directors resol ut
i ons dated 13.01.2001 and 3.2.2001 to the Registrar. The Chairman failed to do so. Hence,
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the Secretary hinself referred the matter to the Regi strar under Rule 130.
"A true transl ated copy of the order dated 7.3.2001 passed by the Deputy Regi strar Cooperati
ve Societies, U P. Meerut Division, Merut.

ORDER

Wher eas "The Ghazi abad Zila Sahkari Bank Ltd." {The Ghazi abad District Cooperative Bank Ltd.
) which is called hereinafter as Bank, is a Cooperative Society registered under the U P. Co
operative Societies Act and rul es.

VWereas it has been decided, by the Board of Directors of the Bank, vide Resolution No. 14 d
ated 13.1.2001 and in this continuation vide Resolution No. 1 dated 3.2.2001, on the demand
of the Bank enpl oyees Organi sation (Union), to nake the paynent of the ex-gratia anount in a
ccordance with the prescribed norns |ike the previous year, whereon the Secretary, District
Cooperative Bank Ltd., Ghaziabad has vide his letter No. 18980 dated 17.2.2001, recommended
to annul both the aforesaid Resol utions under Section 128 of the U P. Cooperative Societies
Act, 1985.

Whereas in the aforesaid context, a divisional neeting was held, vide Registrar’s circular
etter No.. C-74 dated 29.10.1997 and dated 22.1.2001, in district Ghaziabad under the Chairma
nship of the Hon'ble M nister of Corporation in which the Registrar and ot her enpl oyees/ hi gh
er officers as well as all the Secretaries, Distt. Cooperative Banks Ltd. O the division pa
rtici pated and when the Secretary Distt. Cooperative Bank Ltd. Ghazi abad sough for the direc
tions on the aforesaid paynment referred to above, the Registrar clearly directed that the pa
yment of ex-gratia amount be not nmade contrary to the circular letters issued by the Departm
ent.

Now, therefore, | Naval Kishore, Deputy Registrar, Cooperative Societies, U P. Meerut Dvis
on, Meerut, in exercise of powers of the Registrar conferred by the Governnent O der No. 332
8-C/12. CA 25(1)/67 dated 24.6.1969, do hereby require the Chairman/Board of Directors, D's
trict Cooperative Bank Ltd. Ghazi abad under Section 128(1) of the U.P. Cooperative Societies
Act, 1965, to re-consider the Resolution No. 14 dated 13.1.2001 and Resolution No...... dat
ed 3.2.2001, which are in respect of the paynent of ex-gratia amounts to bank enpl oyees. Th
e said exercise may pl ease be conpleted within 15 days. Please ensure the action under refe
rence, within the anbit of the circular letter issued by the Registrar, Cooperative Societie
s, U P. Lucknow.

Sd/ - Naval Kishore

Deputy Regi strar

Cooperative Societies, U P, Merut Division
Meerut . "

On 25.02.2001, Board of Directors noted the ban on ex- gratiaand still decided to pay the s
ame for 1999-2000 onwards.

"THE GHAZI ABAD DI STRI CT COOPERATI VE BANK LTD.

Head O fice: R 2/100, Raj Nagar, Chazi abad

RESOLUTI ON NO. 9: passed under "other Items (1) at the Seventh Annual General Body Meeting
hel d on 25.2.2001.

Resol ution Decisi on

The consi deration of The Chairman of the Bank intinmated that the

the paynment of ex-gratia paynment of the ex-gratia anpunts to the bank
amount to the bank enpl oyees and officers for the year 1999-2000

enpl oyees and officers. has not been nade as yet, while sanction has

al ready been accorded by the Board of Directors to the paynent of the ex-gratia amounts. Th
e paynent of ex-gratia amounts has been banned at the | evel of Registrar, Cooperative Societ
i es.

After deliberation, in view of the continuously
Enhanci ng position of the bank’s profitability, this is unaninously decided that the ex-grat
ia paynments for the year 1999-2000 be made to the bank’s Enpl oyees/of ficers.

Sd/- Illegible

General Manager™
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The Secretary again wote to the Chairman to refer BOD Resol uti on dated 25.02.2001 to the Re
gistrar. The Chairman failed to do so. Hence, the Secretary hinself referred the natter to
the Registrar under Rule 130.
On 07.03.2001/19.03.2001, the Registrar acting under Section 128(1) referred to Secretary’s
letters to the Chairman under Rule 130 and granted time to the Bank to reconsider its reso
utions dated 13.01.2001, 03.02.2001 and 25.02. 2001.
On 08. 05.2001, 161 enpl oyees of the Union noved an application under Section 6H(1) of the U
P.1.D. Act purporting to be on the basis of rights under the Agreenent dated 23.01.2001. On
the sane day, the Deputy Labour Conmi ssioner issued notice to the Bank
Section 6H(1) reads thus:

"6H. Recovery of nobney due froman enployer- (1) Were any noney is due to a workman from an
enpl oyer under the provisions of section 6J to 6R or under a settlenent or award, or under
an award given by an adjudicator or the State Industrial Tribunal appointed or constituted u
nder this Act, before the comencenent of the Uttar Pradesh Industrial D sputes (Amendnent a
nd M scel | aneous Provisions) Act, 1956, the workman nmay, without prejudice to any other node
of recovery nake an application to the State Governnent for the recovery of the noney due t
o him and if the State Governnent is satisfied that any nmoney is so due, it shall issue a c
ertificate for that amount to the Collector who shall proceed to recover the sane as if it w

ere an arrear of |land revenue. ... \

An application was filed under Section 6H(1) of the Act which reads as follows:-
To
The Deputy Labour Conmmi ssioner U. P
Lohi ya Nagar, Ghazi abad.
Dated : 8.5.2001

We, the undersigned applicants, are entitled to receive a sumof Rs. 11, 05,333/- (Rupees Elev
en Lacs Five thousand three hundred thirty three only) fromMs. Ghaziabad Zila Sahakari Ban
k Ltd., R-2/100, Raj Nagar, Ghaziabad as per the settlenent dated 23.01. 2001 between the mm
nagenment and their worknen which-was affirmed subsequently by the Board of Directors inits
neeting held on 03.02.2001. But even after naking the repeated requests by the worknen thro
ugh their union nanely Co-operative Bank enployees Association and Co-operative Bank Associa
tion have not paid one nmonths wages (Basic pay plus Dearness Allowance) to the enpl oyees as
ex-gratia for the financial year 1999-2000 so far the photocopy of the resolution passed by
the Board of Directors related to the aforesaid settlenent dated 3.2.2001 are attached only
to the original copy of the application for ready reference and marked respectively as Annex
ure A & 'B.

XXX XXXX"

The bank fil ed objections before the Additional Labour Comm ssioner (hereinafter called ’'the
ALC;) referring to the ban on ex-gratia and Registrar’s directions dated 07.03.2001 and 19.
03.2001 to reconsider. On 15.05.2001, the ALC allowed the application under Section 6H and
i ssued recovery certificate on the ground that the enployer (Bank) has no objection. The sa
id order reads thus:

" ORDER

Dated 15.5. 2001

The parties are present. On behalf of the enployers, witten statenment has been filed. The
wor kman-si de has to file no records. Hence the proceedings relating hearing are closed. O
n behal f of the worknmen, a demand has been rai sed towards paynent of sum of noney on the bas
is of agreement, which has been denied by the enployers. No objection about the amount of m
oney nentioned in the application has been raised on behalf of the enployers. Hence, the re
covery certificate for the ordered sum of noney be issued.

Sd/- 1llegible

Endt. Bank’'s letter No. Mi. Ka/01l-02/Prasha/ 1137 dated 14.5.2001 has been sent by the unders
gned.

Sd/- 1llegible
15. 5. 2001"

On 26.05.2001, Board of Directors approved ex-gratia paynents again. On 30.05.2001, the Sec
retary again referred the resolution. On 22.06.2001, the Registrar annulled all Board of Di
rectors resol utions dated 13.01.2001, 03.02.2001, 25.02.2001 and 26.05.2001 in exercise of p
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owers under Section 128 of the U P.C S. Act, which reads thus:
"128. Registrar’'s power to annual resolution of a co-operative society or cancel order passe
d by an officer of a co-operative society in certain cases- The Registrar may-

(i) annul any resolution passed by the Conmittee of Management, or the general body of any c
0-operative society;

or
(ii) cancel any order passed by an officer of a co-operative society;

if he is of the opinion that the resolution or the order, as the case may be, is not covered

by the objects of the society, or is in contravention of the provisions of this Act, the ru
| es or the bye-laws of the society, whereupon every such resolution or order shall beconme vo
id and inoperative and be deleted fromthe records of the society:

Provided that, the Registrar shall, before nmaking any order, require the Conm ttee of Manage
ment, general body or officer of the co-operative society to reconsider the resolution, or a

s the case may be, the order, within such period as he may fix but which shall not be less t
han fifteen days, and if he deens fit may stay the operation of that resolution or the order
during such period."

It is to be noted that no appeal was filed against the Registrar’s Order under Section 98 (1
)(h) before the State Government nor any step was taken for arbitration under Section 70 and
the same becane final ‘and concl usive under Section 102.
The Bank filed Wit Petition being No. 22573 of 2001 agai nst the order passed by the ALC dat
ed 15.05.2001 which was all owed and the matter was remanded by the H gh Court for re-decisio
n by the ALCin view of the fact that (a) the Bank had filed an objection and (b) the Regi st
rar had now passed the annul nent order dated 22.06.2001.
On remand, the ALC held Registrar’s annul nent order was not proper and directed that ex-grat
ia ampbunt be paid as per BOD s resolutions. According to the Bank, the ALC perfornmed adjud
cation of disputed clains under Section 6H which provides in a legitimte case only executio
n of pre-adjudicated rights i.e. a determ ned sumto be paid. Wit Petition No. 12890 of 20
03 was filed by the Bank agai nst the above order passed by the ALC dated 15.03. 2003 was al so
di sm ssed by the inpugned order dated 04.04.2003.
We heard M. Sunil Gupta, |earned senior counsel for the appellant and M. Ratnakar Das, |ea
rned senior counsel in C A No. 5231 of 2004 and M. Sandeep Singh, |earned counsel for Rl a
nd Ms. Indira Jaisingh, |earned senior counsel ably assisted by M. Bharat Sangal, |earned c
ounsel for R2 to R4.

LACK OF JURI SDI CTI ON

M. Sunil Gupta, |earned senior counsel for the appellant submtted that the ALC s |
urisdiction was wongly invoked and his order dated 15.03.2002 under Section 6H of the U. P.
|.D. Act was without jurisdiction, null and void. According to M. Sunil Gupta, the
general legal principle is that, general act should yield to the subject act. Upon this gen
eral principle of law, the intention of the U P. Legislature is clear, nanmely, that the spec
ial enactrment, U.P.CS Act, 1965 al one should apply in the matter of enploynment of cooperativ

e societies to the exclusion of all |abour |aws.
For this proposition, M. Sunil Gupta relied on the follow ng judgnents of this Court:
1) The Co-operative Central Bank Ltd. & Ors. v.” The Additional Industrial Tribunal, An
dhra Pradesh & Os. (1969) 2 SCC 43 (paras 2,6,7)
2) R C Tiwari v. MP. State Co-operative Marketing Federation Ltd. & Os. (199
7) 5 SCC 125 (para 3)
3] Bel sund Sugar Co. Ltd. v. State of Bihar & Os.

(1999) 9 SCC 620 (paras 16, 17, 48, 49)
4) Al | ahabad Bank v. Canara Bank & Anr.

(2000) 4 SCC 406 (paras 38-41, 50)

5) State of Punjab v. Labour Court, Jullunder & Ors. (1980) 1 scC
4 (paras 7-10)
6) U P.State Electricity Board v. Shiv Mhan Singh & Anr. (2004) 8 SCC 402 (pa

ras 56, 87-91)

The question of Section 135
In view of the general legal principle, M. Cupta submtted that it is immuaterial wh
ether or not the Governnent has enforced Section 135 UPCS Act because in any case the said p
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rovi sion had been included in the Act only by way of clarification and abundant caution

He further submitted that the enforcenment of the entire intent of the legislature in
the formof enforcenent of the entire schene and provisions of the Act having taken place,
is wholly immterial and that the clarificatory and cautionary provision of Section 135 has
not been given by the CGovernnent and an appoi nted date for enforcement under Section 1(3) an
d that such non-appoi ntnent of date nmakes no difference to the | egal consequences of the afo
resaid general principle of law which, in any case, results in exclusion and inplied repea
of the U P.1.D. Act on first |egal principles.
M. CQupta also subnmitted that the ingredients of Section 6H are not satisfied. According to
| earned senior counsel, there is no noney due and no settlenent in the eyes of law. [|ndeed,
there is no adjudicated claimbut only a highly disputed claimof the workmnen.
In regard to his contention that no noney is due, M. Cupta relied on Central Inland Water T
ransport Corpn. Vs. The Worknen & Anr., (1974) 4 SCC 696 (paras 11 to 16) and Town Muni ci pa
| Council, Athani vs. The Presiding Oficer, Labour Courts, Hubli & Os. (1969) 1 SCC 873 (p
ara 8).

Wth regard to his contention that there is no settlenent in the eyes of law, |earned senior
counsel submitted that the agreement dated 23.01.2001 between the Chairman of the Bank and
the workmen is not a settlenent \in the eyes of law and is not valid or enforceable or bindin
g on the Bank. He relied on Triveni G ass Ltd. vs. State of U P. (2005) Labour and Industria

| Cases 494, in support of this contention made.
In the alternative, M. Cupta contended that ALC, in law is not conpetent to declare the sta
tutory order of the Registrar under Section 128 of the Act to be not proper and thereby the
same has to be disregarded. An order under Section 128 is final and bi nding and cannot be ¢
uestioned in any Court in view of Section 102.
FI NALI TY CLAUSE
According to M. Gupta, the Registrar’s directions and order dated 07.03.2001, 19.03.
2001 and 22.06.2001 requiring the Board of Directors to reconsider its offending resolutions
and finally annulling the sane in exercise of his powers under Section 128 are statutory in
nature and have becone finally binding under Section 102 as no appeal was filed under Secti
on 98 of the Cooperative Societies Act.
M. Gupta then nmade further subm ssions with regard to Section 128, Rule 130 and 131. Accord
ing to the | earned senior counsel the ALC and the H gh Court wongly treat the Secretary’'s f
unctions and procedure under Rule 130 as substituting rather than nerely suppl enenting the C
hai rman’ s power and procedure, including'suo nmotu power and procedure under Section 128 of t
he Act, read with Rule 131. It was further submitted that the Secretary as well as the Reg
strar fully conplied with the procedure under Section 128 and 130.
Res Judi cat a
M. Qupta subnitted that the Hi gh Court had by its earlier judgnent dated 04.07.2002
already directed the ALC to reconsider the matter keeping in view the Registrar’s order und
er Section 128. No objection to the propriety or illegality of that order was taken by the
wor kmen at that time, therefore, he submtted that the workman are thereafter barred by res
judicata from doing so
C.A. No. 5231 of 2004
This appeal was filed by the State of U P. through its Secretary, Departnment of Coop
erative Cvil Secretariat, Lucknow against the final judgment and order dated 04.04. 2003 pas
sed by the High Court in Wit Petition No. 12890 of 2003 whereby the High Court has been ple
ased to dismiss the wit petition filed by the Bank.
According to M. Ratnakar Das, |earned senior counsel the consequences of the dismssal of t
he wit petitionis that the H gh Court has virtually affirmed the order dated 15.03. 2003 pa
ssed by the ALC. By the said order, the ALC allowed the paynment of 11,10,398/- as ex gratia
paynment to the enpl oyees of the Cooperative Bank for the year 1999-2000 fromthe public fun
d

Learned senior counsel for the State - M. Ratnakar Das nmjorly adopted the argunents of M.
Suni|l CGupta and submitted that the States argunent is.in tune with the banks case. He invi

ted our attention to Rules 37, 40, 42, and 98 and al so Sections 64 and 65 of the U.P. Cooper
ative Societies Act.

He al so submitted that no ex gratia payment is being made by any other bank

Ms. Indira Jaisingh, |earned senior counsel appearing for respondents 2-4, subnitted as fol
ows before us.

U. P. Cooperative Societies Act
It was submitted by | earned senior counsel that, The U.P. Cooperative Societies Act, 1965 ha

s been enacted to further the Cooperative novenent in the State of U P. and for providing fo
r functions and responsibilities of Cooperative Societies and the authorities invested with
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their supervision, guidance and control. Thus the objects and reasons for the enactnent of
the said Act is not to regulate the service conditions of the enployees of the cooperative s
ocieties and the Act only incidentally provides Sections 121 & 122 to regulate the terns and
conditions of all enployees of the Cooperative Societies, Oficers, Supervisors and other e
npl oyees. It was subnmitted that only those enpl oyees who are not covered by the provisions
of the U P. I.D. Act would fall within the anmbit of Sections 121-122 of the U P. Cooperative
Societies Act. On the other hand, the U P. Industrial D sputes Act, 1947 has been held to b
e a special statute in matters of settlenent of Industrial disputes arising out of the terns
and conditions of service of enployees who fall within the definition of workmen, provided
they are enployed in establishments covered by the said Act. 1In regard to various establish
ments whi ch have their own services rules, the U P.1.D. Act will still apply to workmen enpl
oyed therein. Learned senior counsel cited various decisions of this court in the case of U
P. State Electricity Board & Anr. vs. Hari Shankar Jain & Ors. 1978 (4) SCC 16, Life Insura
nce Corpn. of India vs. D.J. Bahadur & Ors. 1981(1) SCC 315, Allahabad District Cooperative
Ltd. vs. Hanunman Dutt Tiwari, 1981(4) SCC 431 and The Prem er Autonpbiles Ltd. vs. Kam ekar
Shant ar am Wadke of Bonmbay & Ors., 1976(1) SCC 496 in support of this contention
It was then submitted that the U P. I.D. Act is a special statute dealing with Industrial D
sputes and therefore will exclude the application of U P. Cooperative Societies Act which is
a general statute.
U. P. Cooperative Societies Act v/is U P.1.D. Act
't was submitted that it has been placed beyond any doubt that the U P. Cooperative
Societies Act is an Act dealing with Cooperative Societies and not industrial disputes and t
he provi sions therein-are thensel ves unambi guous about the applicability of the various Labo
ur Laws including U/P.1.D. Act.
(i) Section 135 of /the Act is as under
"135. Certain Acts not to apply to co-operative societies - The provisions contained in th
e Industrial Disputes Act, 1947 (Act XIV of 1947) and the U P. Industrial Dispsutes Act, 194
7 (U.P. Act XVIIIl of 1947) shall not apply to Cooperative Societies."

(ii) Regulation 103 of the U.P. Cooperative societies Enpl oyees Regul ation, 1975 is as under
"103. The provisions of these Regulations to the extent of their inconsistency, with any of
the provisions of the Industrial Disputes Act, 1947, U. P. Dookan Aur Vanijya Adhi sthan Adhin
iyam 1962, Wirrkmen's Conpensation Act, 1923 and any other |abour laws for the tinme being in
force, if applicable to any co-operative society or class of co-operative societies, shal
be deemed to inoperative."

In the above Act, Section 70 provides for disputes which can be referred to Arbitration of t
he Registrar. Cause (1) thereof provides that Section 70 applies to "any dispute relating
to the Constitution, nmanagenent or the business of a cooperative society." Cause (2) there
of provides for including in the above di sputes any “clains for amunts due" but this is als
o for the purposes of sub-Section(1l) and therefore would have to be read along with cl ause (
1). This Court has specifically held that disputes arising out of ternms and conditions of e
npl oynent of the Society’'s enployees do not fall within the phrase "any dispute relating to
the Constitution, managenent or the business of a cooperative society." Thus Registrar cann
ot decide such disputes regarding ternms and conditions of enploynent. A nunber of decisions
of this court were cited on this point by |earned senior counsel, Deccan Merchants Cooperati
ve Bank Ltd. vs. Ms Dalichand Jugraj Jan & Ors.,  1969(1) SCR 887, Cooperative Central Bank

Ltd. & Os. vs. The Addl. Industrial Tribunal, A P. & Os., 1969(2) SCC 43, Allahabad Distr
ict Cooperative Ltd. vs. Hanuman Dutt Tiwari, 1981(4) SCC 431 and Mori nda Cooperative Sugar
MIlls Ltd. vs. Mrinda Cooperative Sugar MIIls Wrkers Union, JT 2006(6) SC 374.

Learned senior counsel subnitted that Section 128 also does not assist (the Appellant in this

regard. The said section clearly provides that the powers of the Registrar to annul any re
solution only applies if the said resolution "is not covered by the objects of the society o
r is in contravention of the provisions of the Act, the Rules or the bye-laws of the society
" as held by this Court terms and conditions of service of enploynment do not fall within the

expression "objects of the society". The said Section 128 does not grant powers to the Reg
istrar to annul such resolutions if deened contrary to the "Regul ations", which are excluded

by their explicit absence from Section 128. Hence, the Registrar has no power to annul res
olution dealing with the terns and conditions of enployment of the enpl oyees of the Society.

In any event there is nothing in the resolutions contrary to the regulation
This is further strengthened by Rule 130(2) which provides that if the Resolution is not cov
ered by Section 128 then it beconmes operative i mredi ately.
Application of Labour Laws
The | earned senior counsel submtted that the |egislature has specifically p

rovided in the provisions of the U P. Cooperative Societies Act itself that the Labour Laws
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will apply to the enpl oyees of the cooperative societies, in Regulation 103 and in non-enfor
cenent of Section 135. The fact that Section 135 has not been brought into force indicates
clearly that (a) in order to exclude Labour |aws there nust be statutory exclusion (b) fail
ng such an exclusion Labour Law will apply. 1In this case, there is a fact an excl usi on howe
ver under Section 135 has not been brought into force.
Regul ati on 103 specifically provides that any provision of 1975 Regul ati ons which is
i nconsistent with any of the Labour Laws shall be deened inoperative to the extent of such
i nconsi st ency.
Regul ation 42 of 1975 provides that a cooperative society, subject to the provisions of the
Regul ati ons and general or special orders of the Registrar give other allowances to its enpl
oyees, but this does not require any perm ssion or approval fromthe Registrar, unlike other
provi sions of Regul ations 37, 40, 41 etc.
However, if the said Regulation 42 read with Orders of the Registrar cones in confl
ct with the enforcenment of a settlenent between the Cooperative Bank and its enpl oyees under
the provisions of the U P.1.D. Act, then in ternms of Regulation 103, the said Regul ation 42
along with the concerned orders of the Registrar would be inoperative. The decision in the
case of Mathura Zila Sahakari Bank Ltd.1999 All.L.J. 628, was referred to in this regard.
These Regul ations al so make it clear that under all circunstances industrial relations are g
overned by the U. P. Industrial D sputes Act and not by the U P. Cooperative Societies Act.
It was submitted that the Orders of the Registrar in any case have been admtted by the Reg
strar hinmself not to be binding on the Cooperative societies but being nmerely advisory. Thu
s the above orders of the Registrar would not cone in the way of enforcenent of the settlene
nt dated 23.1.2001 under Section 6-H
I mpli ed Repea
The | earned counsel for the respondent submitted that the argunent of the appellants is base
d on inplied repeal of the U P. Industrial Disputes Act by the U P. Cooperative Societies Ac
t. According to the | earned counsel, when the statutes thensel ves are very clear on the que
stion of applicability, the question of inplied repeal does not arise. |In this case, the ex
i stence of but not having been enforced, Section 135 in the U P. Cooperative Societies Act m
akes it clear that Labour Laws apply unless specifically excluded by the U P. Cooperative So
cieties Act. Hence the argument of inplied repeal is msplaced. A reading of Regulation 10
3 also nakes it clear that Labour Laws will prevail over the Regul ations framed under the U
P. Cooperative Societies Act. In this case, the intention of the legislature is clearly exp
ressed in Section 135 i.e. unless excluded by statutes the Labour Laws will apply. The Sect
ion actual ly exclude the application of Labour Laws but the |egislation actually has not bro
ught it into force.
In any event, there is a presunption against a repeal by inplication; and the reason of this
Rul e is based on the theory that the Legislature while enacting a | aw has a conpl ete know e
dge of the existing |aws on the same subject matter, and therefore, when it does not provide
a repealing provision, it gives out an.intention not to repeal the existing legislation. T
he doctrine of inplied repeal is based on the theory that the Legislature, which is presumed
to know the existing law, did not intend to create any confusion by retaining conflicting p
rovi sions and, therefore, when the Court applies the doctrine, it does not nore than give ef
fect to the intention of the Legislature by exam ning the scope and the object of the two en
actnments and by a conparison of their provisions. This principle was made clear by this cour
t in the case of Minicipal Council Palai vs. T.J. Joseph & Os., 1964(2) SCR 87.
The presunption is, however, rebutted and repeal is inferred by necessary inplication when t
he provisions of the later Act are so inconsistent with or repugnant to the provisions of th
e earlier Act "that the two cannot stand together". But, if the two may be read together an
d sone application may be nmade of the words in the earlier Act, repeal wll not be inferred.
In this context |earned senior counsel referred to-the decisions of this court in the case
of R'S. Raghunath vs. State of Karnataka & Anr., 1992('1) SCC 335 and Munici pal Council Pala
(supra).
It was submitted that the U P.1.D. Act and the U P. Cooperative Societies Act are not incons
i stent and hence there is no question of inplied repeal
If the later statute by itself provides that the earlier statute will still be applicable th
en no reference is required to be nmade to be General Principle of Inplied Repeal which is ap
plicable only when the statute does not so provide and further when there is a conflict betw
een the provisions of the two statutes.
Settl enment
The | earned seni or counsel appearing for the respondent submtted that the settlenment dated
23.1.2001 is fully capable of enforcement under Section 6-H of the U P.I.D. Act as it falls
squarely within the definition of Section 2(t) and 6-B. The said settlenent has been arrive
d at outside the Conciliation Proceedings and has been signed by the Chairnman who under Sect
ion 30 of the U P. Cooperative Societies Act is responsible for the control, supervision and
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gui dance of the affairs and business of the Society. Section 31 does not bar the Chairman
fromsigning the settlenment though it grants certain powers to the Secretary of the Society.
Under Section 6-B, the Settlement arrived at outside the Conciliation Proceedings is binding
on the parties to it but need not be registered under Section 6-B. The registration of suc
h a settlenent is optional. Thus the present settlenent cannot be said to be 'not a settlem
ent’ as all eged.
The present appeal has arisen out of proceedi ngs under the U P.I.D. Act and not the U P. Coo
perative Societies Act. The Union on behalf of 167 workmen and for enforcing a right to rec
eive ex gratia paynment, whose paynent has, admittedly continued for nore than 23 years and a
greed to by the Bank in terms of the settlenent dated 23.1.2001 filed an application under S
ection 6-H which provides that where any noney is due to a workman from an enpl oyer under a
settlenent, the workman may meke an application to the State Government for the recovery of
the noney due to him
The present dispute is not "any dispute relating to the Constitution, managenment or the bus
ness of a cooperative society" and, therefore, the machinery provided in Section 70 or 128 o
f the U P. Cooperative Societies Act would not be available to the enpl oyees of the Bank to
enforce the settlenment.
The enpl oyees are constrai ned to approach the Additional Labour Conm ssioner under Section 6
-H(1) of the Act toenforce the paynment. It is the Bank which has sought to introduce the p
rovi si ons of the Cooperative Societies Act in 6-H proceedings and not the ALC or the enploye
es as alleged.
It is also noteworthy that the respondents are seeking to enforce the settlenent and not any
resol ution of the Board of Directors of the Bank and the Registrar Cooperative Societies, U
P does not have any power to annul the settlement even under Regul ation 42 of the 1975 Regu
ations. It was, therefore, submtted that even if it is accepted for the sake of argunents,
wi thout admitting, that the Registrar had the power under Section 128 to annul a Resol ution
of the Board of Directors relating to the ternms and conditions of service of the enployees,
even on such annulnment, the enpl oyees would be entitled to enforce the terms of the settlem
ent, notw thstandi ng such annul nent-as the Resolutions of the Board of Directors are not the
subj ect matter of the provisions of the U P Industrial D sputes Act.
Wth regard to Res Judicata it was argued that, the Additional Labour Conm ssioner had all ow
ed the application under Section 6-H (1) of the respondents on 15.5.2001. The Registrar the
reafter by his order dated 22.6.2001 during the pendency of Wit Petition No. 22537 of 2001
of the Bank challenging the said order of the ALC, annulled the Resol utions of the Board of
Directors. Therefore, the order dated 22.6.2001 was not before the ALC at the tine of issuan
ce of his order dated 15.5.2001. It was for this reason the High Court by its judgnent date
d 4.7.2002 had nerely directed the Additional Labour Comm ssioner to reconsider its decision
dated 15.5.2001 "in view of this annul ment of the Resolution of the Board of Directors". T
hus there is no question of any res judicata in regard to the order dated 22.6.2001 of the R
egistrar and the ALC was fully conpetent to reject the operation of the said order on the pr
oceedi ngs before it.
We have heard all the parties in detail and have carefully perused through all records place
d before us. In our opinion, the argunments of the appellants deserve favourable consideratio
n for the reasons stated infra.

The general legal principle in interpretation of statutes is that 'the general Act s
hould lead to the special Act’. Upon this general principle of 1aw, the intention of the UP
| egislature is clear, that the special enactnent UP Co-operative Societies Act, 1965 al one
shoul d apply in the matter of enployment of Co-operative Societies to the exclusion of all o
ther Labour Laws. It is a conplete code in itself as regards enpl oynent in co-operative soc
eties and its machinery and provisions. The general Act the UPID Act, 1947 as a whol e has an
d can have no applicability and stands excluded after the enforcement of the UPCS Act. This
is also clear fromnecessary inplication that the |egislature could not have intended ' head-
on-conflict and collision” between authorities under different Acts. In this regard referenc
e can be made to decisions of this court in the case of The Co-operative Central Bank Ltd. &
Os. v. The Additional Industrial Tribunal, Andhra Pradesh & Os, (1969) 2 SCC 43 where th

is court observed that:

Applying these tests, we have no doubt at all that the dispute covered by the first issue re
ferred to the Industrial Tribunal in the present cases could not possibly be referred for de
cision to the Registrar under Section 61 of the Act. The dispute related to alteration of a
nunber of conditions of service of the workmen which relief could only be granted by an Indu
strial Tribunal dealing with an industrial dispute. The Registrar, it is clear fromthe prov
i sions of the Act, could not possibly have granted the reliefs clainmed under this issue beca
use of the lintations placed on his powers in the Act itself. It is true that Section 61 by

itself does not contain any clear indication that the Registrar cannot entertain a dispute

relating to alteration of conditions of service of the enpl oyees of a registered society; bu
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t the neaning given to the expression "touching the business of the society", in our opinion
, makes it very doubtful whether a dispute in respect of alteration of conditions of service
can be held to be covered by this expression. Since the word "business" is equated with the
actual trading or conmercial or other simlar business activity of the society, and since
t has been held that it would be difficult to subscribe to the proposition that whatever the
soci ety does or is necessarily required to do for the purpose of carrying out its objects,
such as laying down the conditions of service of its enployees, can be said to be a part of
its business, it would appear that a dispute relating to conditions of service of the workne
n enpl oyed by the society cannot be held to be a dispute touching the business of the soci et
y. Further, the position is clarified by the provisions of Sub-section (4) of Section 62 of
the Act which Iimt the power to be exercised by the Registrar, when dealing with a dispute
referred to himunder Section 61, by a nandate that he shall decide the dispute in accordanc
e with the provisions of the Act and the Rules and bye-laws. On the face of it, the provisio
ns of the Act, the rules and the bye-laws could not possibly permt the Registrar to change
condi tions of service of the worknmen enpl oyed by the society. For the purpose of bringing fa
cts to our notice in the present appeals, the Rules framed by the Andhra Pradesh Government
under the Act, and the bye-laws of one of the appellant Banks have been placed on the Paper-
books of the appeals before us. It appears fromthemthat the conditions of service of the e
npl oyees of the Bank have all been laid down by fram ng special bye-laws. Mst of the condit
i ons of service, which the workmen want to be altered to their benefit, have thus been laid
down by the bye-laws, so that any alteration in those conditions of service will necessarily
require a change in the bye-laws. Such a change could not possibly be directed by the Regis
trar when, under Section 62(4) of the Act, he is specifically required to decide the dispute
referred to himin accordance with the provisions of the bye-laws. It nay al so be noticed t
hat a dispute referred to the Registrar under Section 61 of the Act can even be transferred
for disposal to a person who nay have been invested by the Governnent with powers in that be
hal f, or may be referred for disposal to an arbitrator by the Registrar. Such person or arb
trator, when deciding the dispute, will also be governed by the mandate in Section 62(4) of
the Act, so that he will also bebound to reject the claimof the workmen which is nothing e
| se than a request for alteration of conditions of service contained in the bye-laws. It is
thus clear that, in respect of the dispute relating to alteration of various conditions of s
ervice, the Registrar or other person dealing with it under Section 62 of the Act is not com
petent to grant the relief claimed by the workmen at all. On the principle laid down by this
Court in the case of the Deccan Merchant's Co-operative Bank Ltd., therefore, it nust be he
d that this dispute is not a dispute covered by the provisions of Section 61 of the Act. Suc
h a dispute is not contenplated to be dealt with under Section 62 of the Act and nust, there
fore, be held to be outside the scope of Section 61

Further this court observed in R C Tiwari v. MP. State Co-operative Marketing Federation Lt
d. & Os. (1997) 5 SCC 125, that:-
"...He also places reliance on Section 93 of the Societies Act which states that nothing con
tained in the Madhya Pradesh Shops and Establishnents Act 1958, the MP. Industrial Wrknen
(Standing Orders) Act, 1959 and the MP. Industrial Relations Act, 1960 shall apply to a Soc
iety registered under this Act. By necessary inplication, application of the Act has not bee
n excluded and that, therefore, the Labour Court has jurisdiction to decide the matter. W f
ind no force in the contention. Section 55 of the Societies Act gives power to the Registrar
to deal with disciplinary matters relating to the enpl oyees in the Society or a class of So
cieties including the terns and conditions of enployment of the enpl oyees. Were a dispute r
elates to the terns of enpl oynent, working conditions, disciplinary action taken by a Soci et
y, or arises between a Society and its enployees, the Registrar or any officer appointed by
him not bel ow the rank of Assistant Registrar, shall decide the dispute and his decision sh
all be binding on the society and its enpl oyees. As regards power under Section 64, the |ang
uage is very wide, viz., "Notw thstandi ng anything contained in any other law for the time b
eing in force any dispute touching the constitution, a managenment or business of a Society o
r the liquidation of a Society shall be referred to the Registry by any of the parties to th
e dispute." Therefore, the dispute relating to the nanagenent or business of the Society is
very conprehensive as repeatedly held by this Court. As a consequence, special procedure has
been provided under this Act. Necessarily, reference under Section 10 of the Societies Act
stands excluded. The judgnent of this Court arising under Andhra Pradesh Act has no appli cat
ion to the facts for the reason that under that Act the dispute did not cover the dismssa
of the servants of the society which the Act therein was anended."

Simlar view was taken by this court in the case of Belsund Sugar Co. Ltd. v. State of Biha
r & Os. (supra), Allahabad Bank v. Canara Bank & Anr.(supra), State of Punjab v. Labour C
ourt, Jullunder & Ors. (supra) and U P.State Electricity Board v. Shiv Mhan Singh & Anr. (s
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upra).

Also if we refer to the general principles of Statutory Interpretation as di scussed
by G P.Singh, in his treatise on 'Principles of Statutory Interpretation’, we can observe th
at, a prior general Act may be affected by a subsequent particular or special Act if the sub
ject-matter of the particular Act prior to its enforcenent was being governed by the genera

provisions of the earlier Act. |In such a case the operation of the particular Act may have
the effect of partially repealing the general Act, or curtailing its operation, or adding c
onditions to its operation for the particular cases. The distinction may be inportant at ti
nes for deternmining the applicability of those provisions of the General C auses Act, 1897,
(Interpretation Act, 1889 of U K now Interpretation Act, 1978) which apply only in case of
repeal s.
A general Act’s operation may be curtailed by a | ater Special Act even if the general Act w
Il be nore readily inferred when the | ater Special Act also contains an overridi ng non-obsta
nte provision. Section 446(1) of the Conpanies Act 1956 (Act 1 of 1956) provides that when
the winding up order is passed or the official |iquidator is appointed as a provisional l|iqu
idator, no suit or other |egal proceeding shall be commenced, or if pending at the date of w
i nding up order shall be proceeded with agai nst the conpany except by |eave of the Court. U
nder Section 446(2), the conmpany Court, notw thstandi ng anything contained in any other |aw
for the time being in force is given jurisdiction to entertain any suit, proceeding or claim
by or against the conpany and deci de any question of priorities or any other question whats
oever, whether-of |law or fact, which may relate to or arise in the course of the w nding up
The Life Insurance Corporation Act, 1956 (Act 31 of 1956) constituted a Tribunal and secti
on 15 of the Act enabled the Life Insurance Corporation to file a case before the tribunal f
or recovery of various amounts fromthe erstwhile Life Insurance Conpanies in certain respec
ts. Section 41 of 'the LIC Act conferred exclusive jurisdiction on the tribunal in these nmat
ters. On exam nation of these Acts, it was held that the provisions conferring exclusive ju
risdiction on the tribunal being provisions of the Special Act i.e. the LIC Act prevailed ov
er the aforesaid provisions of the general Act, viz., the Conpanies Act which is an Act rela
ting to Conpanies in general and, therefore, the tribunal had jurisdiction to entertain and
proceed with a claimof the Life lnsurance Corporation against a forner insurer which had be
en ordered to be wound up by the Conpany Court. This case was followed in giving to the pro
vi sions of the Recovery of Debts due to Banks and Financial Institutions Act 1993 (RDB Act)
overriding effect over the provisions of the Conpanies Act, 1956. The RDB Act constitutes a
tribunal and by sections 17 and 18 confers upon the tribunal exclusive jurisdiction to ente
rtain and deci de applications fromthe banks and financial institutions for recovery of debt
s (defined to nean any liability which is clainmed as due). The Act also |lays down the proce
dure for recovery of the debt as per the certificate issued by the tribunal. The provisions
of the RDB Act, which is a special Act, were held'to prevail over sections 442, 446, 537 an
d other sections of the Conpanies Act which is a general Act, nore so because Section 34 of
the RDB Act gives over-riding effect to that Act by providing that the provisions of this Ac
t shall have effect notw thstandi ng anything inconsistent therewith contained in any ot her
aw for the time being in force
We are therefore of the view that the Asst. Labour Comm ssioner (ALC)'s jurisdiction was wo
ngly invoked and his order dated 15.03.2003 under section 6H, U P. Industrial Disputes Act,
1947 is without jurisdiction and hence null-and void and it can be observed that, in view of
the said general legal principle, it is inmaterial whether or not the governnent has enforc
ed sectionl35 (UPCS Act) because, in any case the said provision (S.135) had been incl uded
n the Act only by way of clarification and abundant caution
In the alternative if we are to presune that the ingredients of S.6H are not satisfied then
al so there is no adjudicated claimbut only a highly disputed claimof the workman. In this
connection, one can refer to the decision of this court in the case of Central Inland Water
Transport Corporation vs. The Wrkmen and Anot her (supra) wherein this court opined that:
"11. The only question which arises for determination.in this Court is whether the Labour Co
urt has jurisdiction to adjudicate on the issues referred to it under Section 33(C)(2) of th
e Industrial Disputes Act. Sub-section (2), which is part of Section 33C dealing with "the r
ecovery of nmoney due from an enpl oyer" reads as foll ows:
(2) Where any workman is entitled to receive fromthe enpl oyer any noney or any benefit whic
h is capable of being conputed in ternms of noney and if any question arises as to the anmount
of noney due or as to the ampunt at which such benefit should be conputed, then the questio
n may, subject to any rules that may be made under this Act, be decided by such Labour Court
as may be specified in this behalf by the appropriate Governnent.
12. It is now well-settled that a proceedi ng under Section 33(C)(2) is a proceeding, genera
ly, in the nature of an execution proceeding wherein the Labour Court cal cul ates the anount
of nmoney due to a workman fromhis enployer, or if the workman is entitled to any benefit wh
ich is capable of being conputed in terns of nmoney, the Labour Court proceeds to conpute the
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benefit in terns of noney. This calculation or conputation follows upon an existing right t
o the nmoney or benefit, in view of its being previously adjudged, or, otherw se, duly provid
ed for. In Chief Mning Engineer, East India Coal Co. Ltd. v. Rameswar and O's. it was reite
rated that proceedi ngs under Section 33(C)(2) are anal ogous to execution proceedi ngs and the

Labour Court called Upon to conmpute in terns of nmoney the benefit clainmed by worknen is in
such cases in the position of an executing court. It was also reiterated that the right tot
he benefit which is sought to be conputed nust be an existing one, that is to say, already a
dj udi cat ed upon or provided for and nust arise in the course of and in relation to the relat
i onshi p between an industrial worknman and his enpl oyer.

13. In a suit, a claimfor relief nmade by the plaintiff against the defendant involves an in
vestigation directed to the determnation of (i) the plaintiff’s right to relief; (ii) the c
orresponding liability of the defendant, including, whether the defendant is, at all, liable
or not; and (iii) the extent of the defendants liability, if any. The Worki ng out of such
iability with a viewto give relief is generally regarded as the function of an execution pr
oceeding. DeternminationNo. (iii) referred to above, that is to say, the extent of the defen
dant’s liability may sonetines be |left over for determination in execution proceedi ngs. But
that is not the case with the determ nations under heads (i) and (ii). They are normally reg
arded as the functions of a suit and not an execution proceeding. Since a proceedi ng under S
ection 33(C)(2) is in the nature of an execution proceeding it should follow that an investi
gation of the nature of determnations (i) and (ii) above is, normally, outside its scope. |
t is true thatin a proceeding under Section 33(C)(2), as in an execution proceeding, it nmay

be necessary to deternine the identity of the person by whom or against whomthe claimis m
ade if there is a challenge on that score. But that is merely 'Incidental’. To call determn
ations (i) and (ii) "Incidental’ to an execution proceeding would be a perversion, because e
xecution proceedings in which the extent of liability is worked out are just consequential u
pon the deternminations (i) and (ii) and represent the last stage in a process leading to fin
al relief. Therefore, when a claimis nade before the Labour Court under Section 33(C)(2) th
at court nust clearly understand the limtations under which it is to function. It cannot ar
rogate to itself the functions--say of an Industrial Tribunal which alone is entitled to mak
e adjudications in the nature of determ nations (i) and (ii) referred to above, or proceed t
o conpute the benefit by dubbing the former as *Incidental’ to its main business of conputat
ion. In such cases determnations (i) and (ii) are not 'lIncidental’ to the conputation. The
conputation itself is consequential upon and subsidiary to determ nations (i) and (ii) as th
e last stage in the process which conmenced with a reference to the Industrial Tribunal. It
was, therefore, held in State Bank of Bi kaner and Jaipur v. R L. Khandelwal, that a workman
cannot put forward a claimin an application under Section 33(C)(2) in respect of a matter w
hich is not based on an existing right and which can be appropriately the subject-matter of
an industrial dispute which requires a reference under Section 10 of the Act.

14. The scope of Section 33(C)(2) was illustrated by this Court in The Central Bank of |ndia
Ltd. v. P.S. Rajagopalan etc.. Under the Shastri Award, Bank clerks operating the adding m
chine were declared to be entitled to a special allowance of Rs. 10/- per nonth. Four clerks
made a claimfor conputation before the Labour Court. The Bank denied the claimthat the c
erks cane within the category referred to in the award and further contended that the Labour
Court under Section 33(C)(2) had no jurisdiction to determ ne whether the clerks came wthi
n that category or not. Rejecting the contention, this Court held that the enquiry as to whe
ther the 4 clerks came within that category was purely 'incidental’ and necessary to enable
the Labour Court to give the relief asked for and, therefore, the Court had jurisdiction to
enqui re whether the clerks answered the description of the category mentioned in the Shastr
Award, which not only declared the right but also the corresponding liability of the enploy
er bank. This was purely a case of establishing the identity of the claimants as conmng with
in a distinct category of clerks in default of which it would have been inpossible to give r
elief to anybody falling in the category. Wen the Award nentioned the category it, as good
as, hamed every one who was covered by the category and hence the enquiry, which was necessa
ry, becanme limted only to the clerks’ identity and did not extend either to a new investiga
tion as to their rights or the Bank’s liability to them Both the |atter had been declared a
nd provided for in the Anard and the Labour Court did not have to investigate the sane. Esse
ntially, therefore, the assay of the Labour Court was in the nature of a function of a court
in execution proceedings and hence it was held that the Labour Court had jurisdiction to de
term ne, by an incidental enquiry, whether the 4 clerks cane in the category which was entit

led to the special allowance.

15. It is, however, interesting to note that in the sane case the court at page 156 gave il
ustrations as to what kinds of claimof a workman would fall outside the scope of Section 33
(O(2). It was pointed out that a worknman who is dism ssed by his enployer woul d not be enti
tled to seek relief under Section 32(C)(2) by nerely alleging that, his dismssal being won
gful, benefit should be computed on the basis that he had continued in service. It was obser
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ved "His ... dismssal may give rise to an industrial dispute which may be appropriately tri
ed, but once it is shown that the enployer has dismissed ... him a claimthat the disnissa
is unlawful and, therefore, the enployee continues to be the Wrknan of the enpl oyer an
dis entitled to the benefits due to himunder a preexisting contract, cannot be made under
Section 33(C)(2)". By nerely making a claimin a | oaded formthe workmen cannot give the Lab
our Court jurisdiction under Section 33(C)(2). The workman who has been di sm ssed woul d no
onger be in the enploynent of the enployer. It may be that an industrial tribunal may find o
n an investigation into the circunmstances of the dism ssal that the dismssal was unjustifie
d. But when he cones before the Labour Court with his claimfor conputation of his wages und
er Section 33(C)(2) he cannot ask the Labour Court to disregard his dismissal as wongful an
d on that basis compute his wages. In such cases, a determi nation as to whether the dismssa
| was unjustified would be the principal matter for adjudication, and conmputation of wages |j
ust consequential upon such adjudication. It would be wong to consider the principal adjud
cation as 'incidental’ to the conmputation. Mreover, if we assune that the Labour Court had
jurisdiction to make the investigation into the circunstances of the dismissal, a very anoma
| ous situation woul d arise. The Labour Court after holding that the dismssal was wongful w
ould have no jurisdiction to direct reinstatenent under Section 33(C)(2). And yet if the jur
isdiction to conpute the benefit is conceded it will be like conceding it authority to pass
orders awardi ng wages as nmany times as the workman conmes before it wi thout being reinstated.
Theref ore, 't he Labour Court exercising jurisdiction under Section 33(C)(2) has got to be ¢
rcunmspect before it undertakes an investigation, renmnding itself that any investigation it
undertakes is, in a real sense, incidental to its conputation of a benefit under an existing
right, which is its principal concern.
16. Bearing in mnd these limtations of a Labour Court functioning under Section 33(C)(2) w
e have to approach /the question before us. The old Conmpany closed its business on May 3, 196
7. The Corporation, in due course, appointed a |arge nunber of the Conpany’'s enpl oyees by fr
esh letters of appointnents, but it could not absorb all of them The reference was nade on
behal f of the enpl oyees nentioned in Lists | and Il. They were in all 512. Qut of these, it
appears, 24 were re-enployed by the Corporation later on. The rest of themvirtually clainmed
re-enpl oyment or at least sone benefits on the basis of their alleged right to be re-enpl oy
ed. In actual fact, however, the Corporation did not enploy these workmen after the Conpany’
s undertaking was transferred to it. The schene of transfer did not conpel the Corporation t
o enploy the worknen. Nor is there any termin the transfer agreenent or schenme which passed
over to the Corporation any responsibility in respect of the workmen. Section 25FF of the
ndustrial Disputes Act declares what are the rights of the worknen of an undertaking which
s transferred. The right is to receive conmpensation as if the worknen are retrenched under S
ection 25F and is avail able only agai nst the owners of the undertaking, that is to say, the
transferor of the undertaking. The liability of the transferor to pay conpensati on does not
arise only when (i) there has been a change of enployers by reason of the transfer and (ii)
the 3 Sub-clauses (a), (b) and (c) of the proviso of that section cone into play. It is poin
ted out in South Arcot Electricity Distribution Co. v. N K~ Mhd. Khan that each one of the
3 conditions in Clauses (a), (b) and (c) is to be satisfied before it can be held that the r
i ght conferred by the principal clause does not accrue to the worknmen. |n the present case
there is no actual change of enployers by reason of the transfer, nor do the 3 sub-clauses a
pply. Therefore, prima facie, the claimof the workmen, would be for conpensation under Sect
ion 25FF, directed, not agai nst the Corporation, but against the Conmpany of which they were
fornmerly the enployees. As a matter of fact the schene itself shows that the enployees of th
e Conpany who were not taken over by the Corporation were to be paid by the Conpany all none
y due to themunder the | aw. The schene further shows that the Conpany was to be put in poss
ession of funds by the Governnent of India for satisfying the liabilities to the workers."

Similarly in the case of Town Minicipal Council, Athani vs. The Presiding O ficer Labour Cou
rts, Hubli and Ors, etc, (supra), this court held:
"8. W have exam ned the application which were presented before the Labour Court under secti
on 33-C(2) of the Act in these appeals and have al so taken into account the pleadi ngs which
were put forward on behalf of the appellant in contesting those applications and we are unab
le to find that there was any dispute relating to the rates. It is true that, in their appl
cations, the worknen did plead the rates at which the claims had to be conmputed; but it was
nowhere stated that those rates were being disputed by the appellant. Even in the pleadi ngs
put forward on behalf of the appellant as incorporated in the order of the Labour Court, the
re was no pleading that the clains of the workmen were payable at a rate different fromrate
s clainmed by them It does not appear that, in one case there was a pleading on behalf of th
e appellant that no rates at all had been prescribed by the Mysore Governnent. That pl eading
did not nmean that it becane dispute as to the rates at which paynents were to be nmade by th
e appellant. The only question that arose was whether there were any rates at all fixed unde
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r the M ninmum Wages Act for overtinme and for paynent for work done on days of rest. Such a g
uestion does not relate to a dispute as to the rates enforceabl e between the parties, so tha

t the renedy under section 20(1) of the M nimum Wages Act coul d not have been sought by the

applicants in any of the applications. No question can, therefore, arise of the jurisdiction
of the Labour Court to entertain these applications under section 33-C (2) of the Act being
barred because of the provisions of the MninumWges Act. The first point raised on behalf
of the appellant thus fails."

Al so on a perusal of the agreenment dated 23.01.2001 between the Chairman of the Bank and the
workmen it can be seen that, there was no settlenent in the eyes of law and is not valid or
enforceabl e or binding for the reason that:

* It was not signed by the Secretary (CEQ of the CS under S.31 (2)(d), CS Act.

* |t was not in accordance even with the requirenents of S.2(t) of ID Act or Rules 9(1) and

(2) of the UP ID Rules (e.g. Prescribed Forml, signature of Conciliation Oficer, signature
of authorized principal officer viz. Secretary of the society/Bank, copy to C.O and/or Sta

te governnent etc.)

* It was not in accordance with -S.6 B (e.g. lack of registration, lack of scrutiny of collus

ion, fraud m srepresentation etc. by the Conciliation Oficer/State Government.)

* |t is contrary tothe repeated orders of the Registrar under S.128 disapproving and di sal

owi ng ex-'gratia payment and in breach of the provisions of UPCS Enpl oyees Service Regul ation

, 1975 framed under Ss. 121-122 of the UPCS Act, in particular, Regulation 42.

The ALC, in lawis not conpetent to declare the statutory order of the Registrar, CS, under

section 128 of the CSAct to be 'not proper’ and thereby to disregard the same. An order und

er S.128 is final and binding and cannot be questioned in any of lawin view of S. 102 and e

ven ot herwi se on general principles of law, an authority under the UPID Act cannot ignore or
wi sh away the statutory consequences of the statutory order passed by the Registrar under s

ections. 128, 102 etc of the UP Co-operative Societies Act.

Al so the Registrar’s directions and order dated 07.03.2001, 19.03.2001 and 22.06. 2001 requir

ing the BOD to reconsider its (offending) resolutions and finally annulling the same in exer

cise of his powers under S. 128 are statutoryin nature. They are still valid and occupy the

field. They becone final and binding under s102in because, no appeal was filed under S.98 o

f the CS Act and no arbitration reference was made under S.70 and 71 of the CS Act.

The ALC and the High Court wrongly appreciated the Secretary’s functions and procedu
re under Rule 130 as subsisting rather than nerely supplenenting the Chairman’s power and pr
ocedure, including suo noto power and procedure, under S.128 of the Act r/w Rule 131. This c
ourt in this regard has observed inthe case of Nedurimlli Janardhana Reddy vs. Progress of

Denocratic Students Union & Ors., 1994 6 SCC 506 that:

"4, W have referred to the powers and functions of the conpetent authority under the Act in
extenso, to bring out the inmportant position which it occupies in the scheme of the Act. It
is clear fromthe said provisions of the Act, that the schene of the Act cannot be carried

out without the constitution of the conpetent authority and in particular, no educational in

stitution can be established without its formation. In considering the applications nmade for
establ i shing educational institutions the prescribed authority has to have due regard that
there is adequate financial provision for continued and efficient naintenance of the educati
onal institutions as prescribed by the conpetent authority under Section 20(3)(b). It is fur
ther the conpetent authority al one which can grant recognition to the educational institutio
ns under Section 21 of the Act. Even if under Section 20(1) a private educational institutio
nis established in accordance with the rules nmade under the Act, the said rules cannot disp
| ace the conpetent authority or entrust the powers and functions of the conpetent authority
to any other authority. It is true that Section 20(1) of the Act states that no private educ
ational institution shall be established except intaccordance with the provisions of the Act
or the rul es made thereunder. However, the rules nade under the Act can only appoint an aut
hority to accept the application for establishment of the educational institution and to gra
nt perm ssion therefor. But while granting perm ssion, the prescribed authority has, anong
other things, to take into consideration under Section 20(3)(b) as stated above, the require
nment of adequate financial provision for continued and efficient naintenance of the institut
ion as prescribed by the conpetent authority. The power granted to the State Governnent unde

r clauses (xi) and (xii) of Section 99 to make rules with regard to the establishnent or ma

nt enance and adm ni strati on of educational institutions and the grant of recognition to educ

ational institutions and the conditions therefor cannot again be utilised for displacing the
conpetent authority and its functions and powers under the Act. Any exercise of such power
will be a fraud upon the statute apart fromrendering such rules as ultra vires the Act. It

i s agai nst this backdrop of the |l egal status of the conpetent authority and its functions an

d powers that we have to exani ne whether the reliance placed by the State Governnent on the

Andhra Pradesh Unai ded Private Medical and Dental Colleges (Establishment, Managenent and Ad
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m ssion) Rules, 1992 (hereinafter referred to as the "Rules") for defending its action in es
tablishing an Expert Committee under the Rules to grant sanction for nedical and dental col
eges, is correct or not."
Further in the case of Life Insurance Corporation of India vs. Escorts Ltd. & Os. 1986 1
SCC 264, this court observed that,
69. One of the subm ssions very strenuously urged before us was that the very authority whic
h was primarily entrusted with the task of admi nistering the Foreign Exchange Regul ati on Act
, hamely, the Reserve Bank of India was, itself, of the viewthat the 'pernission’ contenpla
ted by section 29 (1) (b) of the Foreign Exchange Regul ation Act was 'prior permssion’ . Qur
attention was invited to paragraph 24-A. 1 of the Exchange Control Manual where the first th
ree sentences read as follows:
In the terms of section 29 (1) (b) of Foreign Exchange Regul ation Act, 1973, no person resid
ent outside India whether an individual, firmor conpany (nor being a banki ng conpany) incor
porated outside India can acquire shares of any conpany carrying on trading, commerce or ind
ustrial activity in Indila without prior permi ssion of Reserve Bank. Al so under section 19 (1
) (b) and 19 (1) (d) of the Act, the transfer and issue of any security (which includes shar
es) in favour of or to any person outside India require prior perm ssion of the Reserve Bank
of India. When perm ssion has been granted for transfer or issue of shares to non resident
i nvestors under section 19 (1) (b) or 19 (1) (d), it is automatically deened to be perm ssio
n under section 29 (1) (b) for purchase of shares by him"

The submi ssion of Shri Narinman was two-fold. He urged that paragraph 24-A. 1l was a statuto
ry direction issued under Section 73(3) of the Foreign Exchange Regul ati on Act and, therefor
e, had the force of 1aw and required to be obeyed. Alternately he urged that it was the offi
cial and contenporary interpretation of the provision of the Act and was, therefore, entitle
d to our acceptance. The basis for the first part of the subm ssion was the statenment in the

preface to the Exchange Control Manual to the effect:

The present edition of the Manual incorporates all the directions of a standing nature issue
d to authorised dealers in the formof circulars upto 31st May, 1978. The directions have be
en issued under Section 73(3) of the Foreign Exchange Regul ation Act which enpowers the Rese
rve Bank of India to issue directions necessary or expedient for the adm nistration of excha
nge control. Authorised deal ers should hereafter be guided by the provisions contained in th
i s Manual

There is no force whatever in this part of the subm ssion. A perusal of the Manual shows tha
t it is a sort of guide book for authorised deal ers, noney changers etc. and is a conpendi um
or collection of various statutory directions, adnministrative instructions, advisory opinio
ns, comments, notes, explanations suggestions, etc. For exanple, paragraph 24-A |l is styled
as Introduction to Foreign Investnent in India. There is nothing in the whole of the paragra
ph which even rempbtely is suggestive of a direction under Section 73(3). Paragraph 24-A 1 it
sel f appears to be in the nature of a conment on Section 29(1)(b), rather than a direction
under Section 73(3). Directions under Section 73(3), we notice, are separately issued as cir
culars on various dates. No Circul ar has been placed before us which corresponds to any part
of paragraph 24-A. 1. W do not have the slightest doubt that paragraph 24-A.1 is an expl ana
tory Statement of guideline for the benefit of the authorised dealers. It is neither a statu
tory direction nor is it a mandatory instruction. 1t reads as if it is in the nature of and,
indeed it is, advice given to authorised dealers that they should obtain prior permssion o
f the Reserve Bank of India, so that there may be no later conmplications. It is a hel pful su
ggestion, rather than a mandate. The expression ’'prior permssion’ used/in paragraph 24-A.
is not neant to restrict the range of the expression 'general and speciial perm ssion found
n Sections 29(1)(b) and 19(1)(b). It is meant to indicate the ordinary procedure which may b
e followed. Shri Nariman argued that none of the prescribed forns provided for the applicati
on and grant of subsequent perm ssion. That may be so for the obvi ous reason that ordinarily
one woul d expect perm ssion to be sought and given before the act. Surely, the Form cannot
control the Act, the Rules or the directions. As one |earned judge of the Madras Hi gh Court
was fond of saying 'it is the dog that wags the tail and not the tail that wags the dog.’ W
may add what this Court had occasion to say in Vasudev Ranchandra Shelat v. Pranlal Jayanan
d Thakkar:

The subservi ence of substance of a transaction to sone rigidly prescribed formrequired to b
e neticul ously observed, savours of archaic and outnoded jurisprudence.

70. According to Shri Nariman even if as found by us, the perm ssion to purchase shares of a
n I ndi an conmpany by a non-resident investor of Indian origin or nationality under Section 29
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(1) (b) of the FERA could be obtained after the purchase, the Reserve Bank ceased to have suc
h power after the fornulation of the Portfolio Investnment Schenme since it did not reserve to
itself any such power under the Portfolio |nvestnent Scheme pronul gated in exercise of its
powers under Section 73(3) of the Foreign Exchange Regul ati on Act. W do not see any foundat
ion for this argument in the schene itself. The schene does not talk of any prior or previou
S perm ssion, nor are we able to understand how a power possessed by the Reserve Bank under
a Parlianentary legislation can be so cut down as to prevent its exercise altogether. It may
be open to a subordinate |egislating body to nake appropriate rules and regulations to regu
| ate the exercise of a power which the Parliament has vested in it, so as to carry out the p
urposes of the legislation, but it cannot divest itself of the power. W are, therefore, una
ble to appreciate how the Reserve Bank, if it has the power under the FERA to grant ex-post-
facto perm ssion, can divest itself of that power under the scheme* The argunent was advance
d with particular reference to the forns prescribed under the schenme. W have al ready pointe

d out that the fornms under the schene cannot abridge the legislation itself.

In any case, the Secretary as well as the Registrar fully conplied with the procedur
e under S.128 and Rule 130 on facts and the Hi gh Court has evidently m sread the records.
Ex-gratia paynent

I'n the instant case, the Additional Labour Conmi ssioner allowed the paynent as an ex
-gratia paynent to the enployees of the Cooperative Bank fromthe public fund. The neaning
of the word ’'Bonus’ according to the new English dictionary is a boon or gift, over and abov
e, what is normally due as remuneration to be received. This inmports the concept of sonme ex
-gratia paynent. It was ex-gratia paynent on account of which it is not possible to enpl oy
a termof service on the basis of enployed contract. In our view, the paynment nmade as ex-gr
atia paynent woul d not constitute any precedent for future years. The ex-gratia paynent nad
e in the instant case was neither in the nature of production bonus nor incentive bonus nor
customary nor any statutory bonus. It cannot be regarded as part of the contract ’'enpl oynmen
t’. Therefore, the ex-gratia paynent made by the bank cannot be regarded as remuneration pa
id or payable to the enployees in fulfillnent of the terms of the contract of enployment wt
hin the nmeani ng of definition under Section 2(22) of the |I.D. Act, 1947.

We have already noticed the powers of the Registrar to determine the terns of the em
pl oynent of the Society fromtime to time, frame regulations to regulate the enplunments and
ot her conditions of service etc. under Section 121 of the U P. Cooperative Societies Act, 19
65 (hereinafter called 'the Societies Act, 1965"). W have also noticed the Registrar’s pow
er to annul the Resolution of the Cooperative Societies or cancel the orders passed by an of
ficer of the Society in certain cases under Section '128. The Regi strar under the above Sect
ion can cancel any order passed by an officer of a Cooperative Society, if he is of the opin
ion that the Resolution or the order, as the case may be, is not covered by the objects of t
he society or is in contravention of the provisions of the Act, the Rules or the bye-laws of

the Society. Rule 130 gives the power to the Secretary of the Cooperative Society to nove
the Chairman of the Society in witing to refer the matter to the Registrar for his decision
. W have already noticed in Section 135, the provisions contained in the Industrial Disput
es Act, 1947 (Act, 1947) and the U P. Industrial D sputes Act, 1947 (U P. Act, 1947) shall n
ot apply to Cooperative Societies. The Appellants viz. CGhaziabad Zi|a Sehkari Bank Ltd. is a
Cooperative Societies registered under the provisions of the U P. Cooperative Societies Act
, 1965 (Societies Act, 1965). The services of the enpl oyees of the Bank are governed by the
provisions of the U P. Cooperative Societies Enmpl oyees Service Regul ation, 1975 (Service Re
gul ati ons, 1975) franed by the U P. Cooperative Institutional Service Board. The enolunents
and other kinds of allowances payable to the enpl oyees of the Bank are al'so governed by the
provi sions contained in the Service Regulations, 1975. In the instant (case, it is relevant
to nention that no agreenent or settlement between the bank and its enpl oyees have above bee
n arrived at before the Conciliation Oficer nor any nmoney is due to the enpl oyees under the
provi sions of Section 6-J(2) of the U P Act, 1947 or under any settlement or any award give
n under the provisions of this Act. Therefore, the applicationunder Section 6-H(1) 1is an
illegal settlenent arrived at between the Chairnan and t he Enpl oyees’ Association viz. Respo
ndent No. 3 and 4.
Regul ation 42
It is relevant to nention here that the Regul ation 42 of the Regul ations, 1975, which is re
evant for the purposes of the controversy involved in the present case is as under

"42. O her Allowances (i) A cooperative society may, subject to the provisions of th
ese regul ations and general or special orders issued by the Registrar, gives any other allow
ances or pecuniary concessions to its enpl oyees.

(ii) A cooperative society may also grant, with the perm ssion of the Registrar, pecuniary
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ncentive to an enpl oyee or class of enployees for outstandi ng perfornmance;

provi ded that the paynent of travelling and daily all owance shall be governed by the provis
ons contained in Regul ati on 43"

In view of the aforesaid provision, it is crystal clear that for giving pecuniary benefits o
r allowances to the enpl oyees governed by the aforesaid Regul ati ons, 1975, the Registrar’'s g
eneral or special order is necessary and if the particul ar Cooperative Society wants to gran
t the benefit, then it can be given only with the perm ssion of the Registrar. Adnmittedly,
in the present case, no perm ssion was ever sought fromthe Registrar, rather on the contrar
y, action was taken contrary to the circulars issued by the Registrar, Cooperative Societies
, UP. issued fromtine to tine, prohibiting paynment of ex-gratia in this regard.

In view of the aforesaid | egal provisions and the reply furnished by the petitioner
the Respondent No. 1 had no jurisdiction to adjudicate the matter of enployees with regard
to the paynment of ex-gratia anpbunt which runs contrary to the Regulation 42 of the Service R
egul ations, 1975 as well as the Circulars issued by the Registrar, Cooperative Societies, U
P. and the Additional Registrar- (Banking), Cooperative Societies U P. and the only forumfor
adj udi cation for sake of arguments and without adnmitting that the matter ought to have been
referred to the Labour Court for adjudicating the aforesaid matter, and that too, if the In
dustrial Laws are nmade applicable to the provisions of U P. Cooperative Societies Act, 1965.

['n_our-opinion, the inpugned judgnent suffers from conpl ete non-application of mnd
on the nerits of the case in _as much as whol e pl eadi ngs even before the Labour Conmi ssi oner
or before the High Court was that the payment of ex-gratia to the enployees are against th
e objects of the societyand it is in contravention of Regulation 42 of the Service Regul at
ions, 1975 and contrary to the provisions of the Act, 1965 and contrary to the provisions of

the Rul es 1968, Government orders/circulars of Ld. Registrar and other |aws applicable, the
Chai rman of the bank suo notu, without there being any power or |egal authority unilateral
y entered into a private settlenent - with the enpl oyees of the bank on 23.1.2001. It is rele
vant to nention here that to avoid such a situation of illegal agreenents by the Chairmn wh
0 is an elected representative and to protect msuse of public fund by the enpl oyees anongst
t hensel ves, the cooperative Act Rul es and Regulations franmed thereunder requires prior perm
i ssion of the Registrar Co-operative Societies for grant of any pecuniary benefits because R
egul ation 42 of the U. P. Cooperative Societies Enpl oyees Service Regul ati ons 1975 provides t
hat any al |l owance or pecuniary benefits to enpl oyees shall be given only by the special orde
r of the Registrar Cooperative Societies, U P. which order was m ssing throughout.

The present dispute does not relate to said Act, 1947 but it is related to the provi
sions contai ned under the Societies Act, 1965 as well as where a circular issued by the Reg
strar of Cooperative Societies and nore specifically Regulation 42 of Service Rules, 1975.
Therefore, in our opinion, the private settlenent nade on 21.03. 2001 does not fall under 6-H
(I') of the U P. Act, 1947. |In other words, the paynent of ex-gratia is an incentive for an

enpl oyee for his good work. Therefore, it is governed by Regulation 42 (2) that any cooper
ative society may al so grant pecuniary incentive only with the prior perm ssion of the Regis
trar to any enployee or a class of enployees for outstanding performance. It clearly provid
es that for paynent of ex-gratia, perm ssion of the Registrar is nust. Regul ati on 42
is itself very clear and is not in conflict with any of the provisions of the U P. Act, 194
7. The respondents thenselves adnitted in their counter affidavit that the settlenent was n
ot entered into during conciliation proceeding. Therefore, the said private settlenent cou
d not have been legally enforced being an invalid settlement. No private settlenment can giv
e a legal enforceable right. It is wong to suggest that payment of ex-gratia anpbunt to the
enpl oyees over and above their salary is the matter of U P. Act, 1947. It is very clear an
d there is special provision in Rule 42 to the Service Rules, 1975. The cooperative society
is a State Government subject and every State Governnent has right to nmake laws in their re
spective States and there are different cooperative societies acts in different States.
It was argued by senior counsel for the respondents that ex-gratia is being paid for
several years and therefore the ex-gratia paynent should be continued. Records placed befo
re us reveal that ex-gratia paynent was conditionally paid upto 1999-2000 and in every reso
ution, the Board of Directors has been clearly nentioning that if there is any objection fro
m the Department, audit etc., the anmount of ex-gratia will be recovered fromthe enpl oyees.
In the audit reports for several years, the auditors as well as the department have objecte
d for such paynments. W nmke it clear that the paynents which have al ready been nmade even t
hough there is audit objection need not be recovered fromthe enployees. W make it clear t
hat the enpl oyees will not be entitled for any ex-gratia paynent from now onwards.
Al ongwi th the appeal, sone appoi ntnent orders have been filed as annexures. The appoi nt ment
order clearly says that the services were governed by the Service Regul ations, 1975 and the
bye-laws of the bank. It is relevant to nention here that the services of the enpl oyees of
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the Bank are governed by service regul ations 1975 framed under the Act of 1965, which provi
des conpl ete machi nery and adj udi cati on. Moreover, the provisions under Section 70 of the U
. P. Cooperative Societies Act, 1965 is elaborate in this regard, which provides conplete nma
chinery that if there is any dispute between the enpl oyers and the enpl oyees of the Cooperat
ive Society, the matter shall be referred to the Arbitrator as provided under Section 70 of
the U. P. Cooperative Societies Act, 1965. Section 70 of the U P. Cooperative Societies Act
and Section 64 of the MP. Cooperative Societies Act are pari nmateria and this Court in the
matter of R C. Tewari vs. MP. State Cooperative Mrketing Federation Ltd. 1997 (5) SCC 125
hel d that Labour Court and Industrial Laws are not applicable where conplete nmachinery has b
een provi ded under the provisions of the Cooperative Societies Act and in such view of the m
atter the Ld. Additional Labour Comm ssioner U. P. has no jurisdiction to pass orders in the
nature it has been passed.

The rel evant |egal provisions requiring consideration of this Court are quoted bel ow

"Section 70. Disputes which may be referred to arbitration.- (1) Notw thstandi ng anything c
ontained in any law for the tine being in force, if any dispute relating to the constitution
, managenent or the business of a co-operative society other than a dispute regarding discip
linary action taken against a paid servant of a society arises-

(a) among nenbers, past nenbers and person clainmng through nmenbers, past nenbers and deceas
ed nenbers; or

(b) between a nmenber, past menmber or any person claimng through a nenber, past nenber or de
ceased nenber, and/'the society, its commttee of nanagenent or any officer, agent or enploye
e of the society, including any past officer, agent or enployee; or

(c) between the society or its conmittee and any past comittee, any officer, agent or enplo
yee or any past officer, past agent or past enployee or the nom nee, heir or |egal represent
ative of any deceased officer, deceased agent, or deceased enpl oyee of the society; or

XXX XXXX XXXX

[Provided that a dispute relating to an el ection under the provisions of this Act or rules m
ade thereunder shall not be referred to the Registrar until after the declaration of the res
ult of such election.]

(2) For the purpose of sub-section (1), the follow ng shall be deermed to be included in disp
ute relating to the constitution, nanagenent or the business of a co-operative society, nane

ly-

(a) clainms for amounts due when a demand for paynment is made and is either refused or not co
nplied with whether such clains are admitted or not by the opposite party;

(b) a claimby a surety against the principal debtor where the society has recovered fromth
e surety any anmount in respect of any debt or demand due to it fromthe principal debtor as
a result of the default of the principal debtor or whether such debt or demand is admitted o
r not;

(c) aclaimby a society for any | oss caused to it by a nenber, officer, agent, or enpl oyee
i ncludi ng past or deceased nenber, officer, agent, or enployee, whether /i ndividually or col
ectively and whether such | oss be adnmtted or not; “and

(d) all matters relating to the objects of the society mentioned in the bye-laws as also tho
se relating to the election of office-bearers.

(3) If any question arises whether a dispute referred to the Registrar under this section is

a dispute relating to the constitution, management or the business of a co-operative soci et
y, the decision thereon of the Registrar shall be final and shall not be called in question
in any court.

Section 71. Reference of dispute to arbitration.- On receipt of a reference under sub-secti
on (1) of Section 70, the Registrar may, subject to the provisions of the rules, if any-

(a) decide the dispute hinself, or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of 19

(b) refer it for decision to an arbitrator appointed by him or

(c) refer it, if the parties so request in witing, for decision to a board of arbitrators c
onsisting of the three persons to be appointed in the prescribed manner

(2) The Registrar may, for reasons to be recorded, wi thdraw any reference made under cl ause
(b) or (c) of sub-section (1) and refer it to another arbitrator or board of arbitrators or
decide it hinself.

(3) The Registrar, the arbitrator or the board of arbitrators, to whoma dispute is referred

for decision under this section may, pending the decision of the dispute make such interloc
utory orders including attachnment of property as he or they nay deem necessary in the intere
st of justice.

(4) The decision given by the Registrar, the arbitrator or the board of arbitrators under th
is section shall hereinafter be termed as award.

(5) The procedure to be followed by the Registrar, the arbitrator or the board of arbitrator
s in decidinga dispute and nmaki ng an award under this section shall be as may be prescribed

Si nce paynent of ex-gratia anpunt of the enployees of the bank is a policy matter, t
he State CGovernnent ‘of U-P. has filed Special Leave Petition before this Court questioning t
he correctness of the orders passed by the Hi gh Court for the | eave of this Court. The inpu
gned judgnent of the H gh Court suffers fromthe error of conplete non-application of mnd o
n the nmerits of the case in as nmuch as whol e pl eadi ngs either before the Comi ssioner and be
fore the H gh Court was that the paynment of ex-gratia to the enpl oyees are agai nst the objec
ts of the society and it is in contravention of the provisions of the U P. Act, 1947, rules
and regul ati ons, we have no other option to set aside the same and all ow both the appeals fi
led by the bank as well as the State of U 'P. as already indicated in the paragraphs above
The paynents al ready made need not be recovered at this distance of tinme fromthe enpl oye
es of the bank. However we nake it clear that the enployees are not entitled to ex-gratia p
aynent from now onwards. |In the facts and circunstances, we order no costs.




