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ACT:

Code of Civil Procedure (Anendnent) Act 1976 - S. 97 -
Scope of - Amending Act - Effect of - On entire Code of
Cvil Procedure, 1908.

Oder 21 Rule 72 (as in force in State of UP.) -
Whet her ceases to operate on commencenent -of the Code of
Cvil Procedure (Anendnent) Act, 1976.

HEADNOTE:

Code of Civil Procedure prior to its amendnent by Code
of Cvil Procedure (Arendnent) Act 1976, by sub-rules (1)
and (3) of Rule 72, Order 21 laid down that no hol der of a
decree in execution of which property is sold shall, without
the express perm ssion of the Court, bid for or purchase the
property and that where a decree-holder pruchases, by
hi nsel f or through another person;, w thout such pernission
the court may, if it thinks fit, on the application of the
judgnent -debtor or any other person whose interests are
affected by the sale, by order set aside the sale. In the
State of Utar Pradesh, the H gh Court of Allahabad, by an
anmendnment nmade to the aforesaid Rule, deleted sub-rules (1)
and (3). The result was that in the case of a decree-hol der
the need for obtaining the express permission  of the
executing court before offering the bid for or purchasing
the property put up for sale wunder sub-rule (1) was. not
there and the power of the court to set aside the sal e under
sub-rule (3) of Rule 72 in the absence of such permssion
had al so been taken away.

By the Amending Act, 1976 several anendnents were
carried out to the Code on the basis of the reconmendati ons
of the Indian Law Conmssion in its 54th Report in 1973.
Since there were in force in different parts of India
several anendnents to the code which had been effected by
the State Legislatures or by the H gh Courts, the Law
Conmi ssion reconmended that a new Rule 72-A nmay be added to
Order 21 in which there was reference to sub-rules (2) and
(3) of Rule 72
16
in sub-rule (3) of Rule 72-A. Hence, even though Rule 72 was
not anended by the Amending Act, its retention in the form
in which it was in the code had been reconmended by the Law
Conmi ssion. Section 97(1) of the Anmendi ng Act provides that
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"any amendnent nmde, or any provision inserted in the
principal Act by a State Legislature or a High Court before
the commencenent of this Act shall, except in so far as such
amendnment or provision is consistent with the provisions of
the principal Act as amended by this Act, stand repealed.”

Respondent No. 3 obtained a decree for recovery of npbney
on July 29, 1977 against the appellant. In execution of the
said decree, the imopveable property belonging to the
appel  ant was brought to sale by court on August 4, 1978 and
at that court sale respondent No.3 was declared as the
successful bidder. Before the sale was confirned, the
appel lant filed an application for setting aside the sale on
the ground that the decree holder had not obtained prior
perm ssion of the executing court under Rule 72(1) of Oder
21 of the Code. The executing court set aside the sale,
since admittedly no such permssion had been obtai ned by the
decr ee- hol der.

The District Judge affirnmed the aforesaid order in a
revision petition filed by respondent No.3 - Decree-hol der
on the . ground that on the comencenent of the Anendi ng Act
by virtue of section 97(1) thereof the |ocal anmendnent made
to Rule 72 of Order 21 of the Code prior to that date ceased
to operate and the Code as anended by the Anending Act
applied to the case. Aggrieved by the decision of the
District Judge, respondent No.3 filed a petition under
Art.226 before the High Court of Allahabad. The H gh Court
allowed the Wit Petition holding that  since the amendi ng
Act had not nade anendrment of any kind in so far as Rule 72
of Order 21 was concerned, the  anendment made by the Hi gh
Court of Allahabad to Rule 72 of Order 21 of the Code prior
to the commrencenent of the Amending Act renmai ned intact.

Al'lowi ng the appeal to this Court,

N

HELD: 1. The High Court was  in error in holding that
the anended Rule 72 of Oder 21 which was in force in the
State of Utar Pradesh prior to February 1, 1977 continued
to be in force after that date and that the court sale held
in which the decree-holder had purchased the  property
wi thout the express permi ssion of the executing court was
unassail abl e under sub-rule (3) of Rule 72. Therefore, the
order passed by the Hi gh Court is set aside and the order
passed by the
17
District Judge affirmng the order of the executing court is
restored. [24 C, 24 F]

2.1 The object of section 97 of the Anending Act
appears to be that on and after February 1, 1977t hr oughout
I ndi a wherever the Code was in force, there should be sane
procedural law in operation in all the Cvil Courts subject,
of course, to any future local anmendnent that nay be made
either by the State Legislature or by the H gh Court, as the
case may be, in accordance with law. Until such anendrment is
made the code as anended by the Anending Act al one shoul d
govern the procedure in civil courts which are governed by
the Code. [19 F-Q

2.2 The effect of section 97(1) is that all loca
amendnments made to any of the provisions of the Code either
by a State Legislature or by a Hgh Court which were
inconsistent with the Code as anmended by the Anendi ng Act
stood repeal ed irrespective of the fact whether the
corresponding provision in the Code had been anended or
nodi fied by the Anending Act and that was subject only to
what was found in sub-section (2) of section 97. Moreover,
sub-section (3) of section 97 sets at rest doubts, if any,
by meki ng the Code as anended by the Amendi ng Act applicable
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to all proceedings referred to therein subject to sub-
section (2) of section 97. [23 G H|

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 18 of
1986.
Fromthe Judgnment and Oder dated 9.4.1985 of the
Al'l ahabad High Court in CMWP. No. 2754 of 1981.
S.N. Kacker (Amicus curie) and B.S. Chauhan for the
Appel | ant .
Suni|l K. Jain for the Respondents.
The Judgrment of the Court was delivered by
VENKATARAM AH, J. ~We are principally concerned in this
case with the effect” of section 97 of the Code of Cvi
Procedure (Amendment) Act, 1976 (104 of 1976) (hereinafter
referred to as '"the Amending Act’) on any anendnent made or
any provision- inserted in the Code of Civil Procedure, 1908
(herei nafter referred to as "the Code’) by a State
Legi sl ature or-a High Court prior to the comencenent of the
Amendi ng Act, i.e., prior to February 1, 1977 in the
different | ocal areasin India where the Code is in force if
they be inconsistent with the provisions of the Code as
anended by the Amending Act.
18
Section 97(1) of the Amending Act reads thus: -
"any amendnent rmade, or _any provision inserted in
the principal Act by a State Legislature or a High
Court before the comrencenment of this Act shall
except in so far as such amendnent or provision is
consistent with the provisions of the principa
Act as anmended by this Act, stand repealed."
The above provision is however subject to sub-section
(2) of section 97 of the Amending Act which provides that
notw t hst andi ng that the provisions-of the Anendi ng Act have
cone into force or the repeal  under sub-section’/ (1) of
section 97 of the Anending Act has taken effect, and wi thout
prejudice to the generality of the provisions of section 6
of the General O auses Act, 1897, the provisions in clauses
(a) to (zb) of that sub-section would prevail. Sub-section
(3) of section 97 of the Amendi ng Act provides that save as
ot herwi se provided in sub-section (2), the provisions of the
principal Act, as anended by the Anending Act, shall apply
to every suit proceeding, appeal or application pending at
the commencenent of the Anending Act or instituted or filed
after such comencenent, notw thstanding the fact that the
right, or cause of action, in pursuance of which such suit,
proceedi ng, appeal or application is instituted or filed,
had been acquired or had accrued before such comencenent.
The principal Act referred to in section 97 is the
Code. By the Anending Act several anendnents were carried
out to the Code on the basis of the recomrendati ons of the
I ndi an Law Comm ssion which had considered extensively the
provisions of the Code before it submitted its 54th Report
in 1973. By the time the Law Conmmission took up for
consi deration the revision of the Code, there were in force
in different parts of India several anendnents to the Code
whi ch had been effected by the State Legislatures or by the
H gh Courts. The subject of civil procedure being in Entry
13 of List Ill of the Seventh Schedule to the Constitution
it is opento a State Legislature to anend the Code insofar
as its State is concerned in the sane way in which it can
make a law which is in the Concurrent List. Section 122 of
the Code enpowers the Hi gh Courts to make rules regulating
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the procedure of civil courts subj ect to their
superintendence as well as rules regulating their own

procedure. These rules no doubt nust not be inconsistent
with the body of the code. But they can anend or add to
rules in the First Schedule to the Code. Section 129 of

19

the Code which is overlapping on section 122 of the Code to
sonme extent confers power on the Chartered Hi gh Courts to
make rules as to their original <civil procedure. As
nmentioned earlier, before the Anending Act cane into force
on February 1, 1977 many of the provisions of the Code and
the First Schedul e had been anended by the State
Legi sl atures or the High Courts as the case may be and such
amended provisions had been brought into force in the areas
over which they had jurisdiction. Wen the Arendi ng Act was
enacted maki ng several changes in the Code Parlianment also
enacted section 97 providing for repeals and savings and the
ef fect of the changes on pendi ng proceedi ngs.

There are three sub-sections. in section 97 of the
Amendi ng ‘Act. A reading of section 97 of the Amendi ng Act
shows that it-deals wththe effect of the Amending Act on
the entire Code both the main-part of the Code consisting of
sections and the First Schedule to the Code which contains
Orders and Rules. Section 97(1) of the Anending Act takes
note of the several local anendnents nmde by a State
Legi slature and by a Hi gh Court before the conmencenent of
the Anending Act and states that any such-amendnment shal
except insofar as such amendnent or provision s consistent
with the provisions of the Code as amended by the Anendi ng
Act stands repealed. It nmeans that any |ocal anmendnent of
the Code which is inconsistent with the Code as anmended by
the Amending Act would cease to he operative on the
comencenent of the Amending Act, i.e:, on February 1, 1977.
The repealing provision in section 97(1) is not confined in
its operation to provisions of the Code including the Oders
and Rules in the First Schedule which are actually anended
by the Amending Act. The object of section 97 of the
Amendi ng Act appears to be that on and after February 1,
1977 throughout |India wherever the Code was in-force there
shoul d be sanme procedural law in operation inall the civi
courts subject of course to any future |ocal amendnent that
may be made either by the State Legislature or by the High
Court, as the case may be in accordance with law. Until such
anendnment is made the Code as anended by the Anendi ng Act
al one should govern the procedure in civil-courts which are
governed by the Code. W are enphasising thisin view of the
decision of the Allahabad H gh Court which.is now under
appeal before us.

This appeal by special leave is filed against’  the
judgrment dated April 9, 1985 in Cvil Mscellaneous’ Wit
Petition No. 2754 of 1981 on the file of the Hi gh Court of
Al 'l ahabad.

20

Jamuna Chaubey, respondent No. 3 herein obtained a
decree for recovery of noney of July 29, 1977 against the
appel lant Ganpat Gri in Oliginal Suit No. 359 of 1973 on
the file of the Minsiff East, Balia. In execution of the
said decree the inmovable property belonging to the
appel | ant was brought to sale by court on August 4, 1978 and
at that court sale respondent No.3 was declared as the
successful bidder. Before the sale was confirnmed, on August
12, 1978 the appellant filed an application for setting
aside the sale under Rule 90 of Oder 21 of the Code on
several grounds. Later on he made an application stating
that the sale was liable to set aside as respondent No. 3
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who was the decree hol der had not obtai ned the perm ssion of
the executing court under Rule 72(1) of Oder 21 of the
Code. The delay in filing that application was condoned. The
executing court upheld the plea of the judgnent debtor, the
appel l ant herein, relying upon sub-rule (3) of Rule 72 of
Order 21 of the Code and set aside the sale by its order
dat ed February 20, 1979, since adnittedly no such perm ssion
had been obtained by the decree holder. The application
under Rule 90 of Order 21 of the Code was dism ssed as not
pressed. Another prayer made under Rule 89 of Order 21 of
the Code was rejected on the ground that it had becone
i nfructuous. Aggrieved by the decision of the executing
court respondent No. 3 filed a revision petition before the
District Judge, Balia under the provisions of section 115 of
the Code (as amended by section 3 of the Code of Gvi
Procedure (Utar Pradesh Amendnent) Act 1978 with effect
fromAugust 1, 1972). The District Judge dismissed the
revision petition on Cctober 13, 1980. Against the deci sion
of the! Di'strict Judge respondent - No. 3 filed a petition
under Article 226 of the Constitution before the H gh Court
of All ahabad. ~The petition was allowed by the High Court
hol di ng that the case was governed by Rule 72 of Order 21 of
the Code as it was in force in the State of Uttar Pradesh
before the Anmending Act ~cane into force. It may be stated
here that both the executing court and the District Judge
had upheld the contention of the judgnment debtor that on the
comencement of the Amending Act by virtue of section 97(1)
thereof the |[|ocal ‘amendnment nade to Rule 72 of Order of the
Code prior to that  date ceased to operate and the Code as
amended by the Amending Act applied to the case. The Hi gh
Court however took the view that since the Arending Act had
not made anendnent of any kind in so far as Rule 72 of Oder
21 was concerned, the anendnent nmade by the H gh Court of
Al l ahabad to Rule 72 of Order 21 of the Code prior to the
commencenent of the Amendi ng Act-remai-ned intact.
21
The High Court did not say anything on the question of
condonation of delay in making the application under Rule
72(3) of Order 21 of the Code. It however stated that the
application under Rule 89 of Oder 21 of the Code could
still be considered by the executing court. In this appeal
by special |eave the order of the Hi gh Court is questioned.
For purposes of ready reference Rule 72 of Order 21 as
itis inthe Code and as it was in the State ~of Utar
Pradesh prior to the comencenent of the Anmending Act are
set out bel ow
"Order 21 Rule 72 as it is in the Code.
72. Decree-holder not to bid for or buy property
wi t hout permission. - (1) No holder of a decree in
execution of which property is sold shall, without
the express pernission of the Court, bid for or
purchase the property.
VWer e decree-hol der purchases, amount of " decree
may be taken as paynent. - (2) Where a decree
hol der purchases with such per m ssi on, t he
purchase noney and the anpbunt due on the decree
may, subject to the provisions of Section 73, be
set off against one another, and the Court
executing the decree shall enter up satisfaction
of the decree in whole or in part accordingly.
(3) Were a decree-hol der purchases, by hinself or
through anot her person, w thout such pernission
the Court may, if it thinks fit, on the
application of the judgrment-debtor or any other
person whose interests are affected by the sale,
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by order set aside the sale; and the costs of such
application and order, and any deficiency of price
whi ch may happen on the re-sale and all expense
attending it, shall be paid by the decree-hol der."
"Order 21 Rule 72 as it was in force in the State
of Uttar Pradesh prior to the conmencement of the
Amendi ng Act.
Where a decree-hol der purchases the property sold,
the purchase noney and the anobunt due on the
decree may, subject to the provisions of section
73 be set off against one another, and the Court
executing the decree shall enter up satisfaction
of the decree iin whole or in part accordingly."
22
The difference betweenthe Code and the rule as it was in
force in State of Uttar Pradesh prior to the comencenent of
the Anending Act was that in the State of Utar Pradesh sub-
rules (1) and (3) of Rule 72 of Order 21 had been conpletely
del eted and sub-rule (2) had been renunbered as Rule 72 with
the nodification that for the words "with such perm ssion"
the words  "the property sold" had 'been substituted. The
result was that in the case of a decree-holder the need for
obtaining the express permssion of the executing court
before offering the bid  for or purchasing the property put
up for sale under,/ sub-rule (1) was not there and the power
of the Court to set aside the sale wunder sub-rule (3) of
Rule 72 in the absence of such perm ssion- had al so been
taken away.
The question whether Rule 72 of Order 21 of the Code
required any nodi fication was considered by the Law
Comm ssion before it made its recommendation inits 54th
Report. Its observations at pp 182-183 of the Report are as
fol | ows:
"Order 21, rule 72
21.36. Wth referenceto Oder 21, rule 72, a
point was considered in the wearlier Report. A
reconmendati on had been made in the Fourteenth
Report to the effect, that a decree-hol der shoul d
be allowed to purchase property unless the court
has prohibited himfrom doing so.  The object of
the reconmrendation was to avoid the delay that is
frequently caused when the warrant of sale is
returned unexecuted in the absence of bidders. An
amendnment carrying out this recomendati on was
proposed in the draft Report on the Code which had
been circul at ed. Comment s received t her eon
however, enphasised the need for the court being
awar e of any proposal by the decree hol der to bid.
The earlier Conmmission thought that @ there was
force in this approach and a decision was taken
not to disturb the existing rule.
We have considered this matter further, and have
cone to the conclusion that the approach.in the
earlier Report on the Code was correct. Hence no
change i s recomended.
O der 21, rule 72

23
21. 36-A. W have considered the nore fundamental
question if rule 72 should be retained at all. The
obj ect behind this provision is to ensure fairness
in the auction. The decree holder, if interested
in pur chasi ng t he property hi nsel f, can
concei vably, keep back or discourage (or even
m sl ead) prospective purchasers. Ordinarily, the
fetching of a higher purchase price would be in
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his interest (as likely to satisfy his claim
wi thout further execution). But it should not be
forgotten that when he is the purchaser this

consideration takes Ileave, and he |Ilike every
purchaser would like the price to be low To a
certain extent, he has a hand in initiating, the
sale, though not so in theory. It is he who

obtains the proclamation of sale; and, though the
rules in Oder 21 do not so require, it is he who
is expected to assist, and even to guide, the

process serving staff in vari ous matters
concerning execution e.g., affixation of the
proclamation etc. He also estimates the price. For
these reasons, it is better to keep the existing
saf eguard. "

Havi ng observed this, it proceeded to recommend that a
new rule 72-A may be added to Oder 21 in which there was
reference to sub-rules (2) and (3) of Rule 72 in sub-rule
(3) of Rule 72-A

It i's “thus seen that even though Rule 72 was not
amended by the Anending Act its retentionin the formin
which it was in Code had been recomended by the Law
Conmi ssion for the reasons given by it.

Now reverting to section 97(1) of the Amending Act, the
Hi gh Court was in error in holding that because no anendnent
had been nade to Rule 72 by the Anendi ng Act, section 97(1)
had no effect on the Rule as it was in force-in the State of
Uttar Pradesh before the comencenent of the Anending Act.
As observed earlier, the effect of section 97(1) is that al
| ocal amendnents nmmde to any of the provisions of the Code
either by a State Legislature or by a H gh Court which were
i nconsistent with the Code as anended by the Anendi ng Act
stood repeal ed irrespective of the fact whether the
correspondi ng provision in the Code had been anmended or
nodi fied by the Anending Act and that was subject only to
what was found in sub-section (2) of section 97. Sub-section
(3) of section 97 provides that 'save as otherw se provided
in sub-section

24

(2) the provisions of the Code as anended by the Anmending
Act shall apply to every suit, proceeding, -appeal _or
application pending at the conmrencenent of the Amendi ng Act
or instituted or filed after such comencenent

notwi thstanding the fact that the right or cause of action
in pursuance of which such suit, proceeding, appeal or
application is instituted or filed had been acquired or had
accrued before such comencenent. Sub-section (3) of section
97 sets at rest doubts, if any, by naking the Code as
anmended by the Anending Act applicable to all proceedings
referred to therein subject to sub-section (2) of section
97.

The High Court was therefore in error in holding that
the anended Rule 72 of Order 21 which was in force . in the
State of Utar Pradesh prior to February 1, 1977 continued
to be in force after that date and that the court sale held
in which the decree holder had purchased the property
wi thout the express permission of the executing court was
unassail abl e under sub-rule (3) of Rule 72.

We do not in the circunstances of the case find any
nmerit in the contention of the respondent No. 3 that the
prayer made under Order 21, Rule 72(3) of the Code was
barred by tine particularly because of the doubts about its
applicability in the State of Utar Pradesh being there. At
this stage we find it wunjust to consider the plea of
[imtation when the High Court and the Subordi nate Courts
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bel ow have not found it proper to reject the application on
that ground.

The order passed by the High Court is, therefore, set
aside and the order passed by the District Judge affirmng
the order of the executing court is restored.

The appeal is accordingly allowed. No costs.

We thank Shri S.N.  Kacker, Senior Advocate, who
assisted us in this case at our request as am cus curi ae.

M L. A Appeal al | owed.
25




