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ACT:

Bengal Cess Act, 1880, Ss. 72, 102-Val ue of coal supplied
from colliery to owner’'s factory-VWether  cess |eviable
t her eon- Mode of conputation of value-If can be questioned in
suit or only by procedure prescribed by Act.

HEADNCTE
The respondent Conpany, which was itself primarily ' engaged
in the manufacture of iron-and steel products, owned a

colliery. The <coal raised fromthis colliery was mainly
used in the respondent’s iron.and steel factories though
sonme cog was also sold to outsiders. 1In the years  1946-47

1947-48 and 1948-49, the respondent Conpany | odged returns
with the Collector of Burdwan under s. 72 of the Bengal Cess
Act, 1880 in which the Conpany val ued the coal supplied by
the colliery to its factories at a rate per ton |ess than
the actual <cost of raising the coal, and conmputed the
profits of the colliery on that basis. The Cess Deputy
Coll ector, who was the assessing authority, rejected the
returns and computed the profits of the colliery for the
purpose of assessnent to, the cess by valuing the coal at
the control rate in force at the tine. The 'assessing
authority under the Bengal Primary Education Act, 1930, the
provisions of which were simlar to the Bengal Cess Act,
al so conputed the education cess payabl e by the Conpany for
the years 1946-47 and 1947-48 on the same basis. The
Respondent Conpany paid the ampunts 'assessed as cess' under
each Act under protest and thereafter instituted a suit for
refund of the anpbunt which it contended was collected from
it in excess. It also prayed for a declaration that it had
earned no profits fromthe colliery during the three years
from the coal consuned in its own steel factories and as
such no cess coul d have been assessed and levied on it. The
Trial Court decreed the suit and an appeal to the H gh Court
was di sm ssed

In the appeal to this Court it was contended inter alia on
behal f of the Respondent (i) that supply of coal nade by the
colliery to its factories could not be considered a sale and
without a sale, there could be no profit; accordingly in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 7

conputing the profits of the colliery the value of the coa
supplied to its factories should not have been taken into
consideration; and (ii) that in view of the decision of this
Court in Tata Iron and Steel Company’s case it was not open
to the assessing authority to value the coal supplied to the
factories at the controlled rate; he should have dis-
integrated the wultimate Profits earned and found out the
profit 'earned by the mne

HELD : Al'l owi ng the Appea

(i) Indetermining the profits earned by the <colliery, it
was open to the assessing authority to t ake into
consi derati on the value of the coal supplied-to the
factories and workshops of the Respondent Conpany. [281 B]
Tata Iron and Steel Co. Ltd. v. The State of Bihar, [1963]
Supp. 1 S.C.R 199, followed.

(ii) The nmode of conputationis a matter for the assessing

authorities except where the conputation is done in
vi ol ati.on of any provision of

276

law. |f the respondent conpany was aggri eved by the node of
conputation adopted by the assessing authority, it should

have agitated that question firstly before that authority
and thereafter before the appellate authority. Having not
done so, the conpany cannot be permitted to raise that
question in the, present suit; otherwise the finality
contenplated by s . 102 of the Act would becone illusory.
The | evy under the Act is inposed by a special |lay which |aw
also provides its own renedies for correcting the errors
that, may be committed by the assessing authority. Were a
l[iability not existing previously is created by ~a statute
which statute at the same tinme provides a special or
particular renedy for correcting any m stake that nmay occur
in its enforcenent the aggrieved party nust adopt the form
of remedy given by the statute and no other. [281 D-H, 282
A- B]

Coll ector of South Arcot v. Mask& Co., 67, |I|.A @ 222,
di stingui shed.

Dhul abhai and Ors. v. The State of Madhya Pradesh and’ Anr.
[1968] 3 S.C.R 662, referred to.

JUDGVENT:
CiVIL APPELLATE JURISDICTION : Civil Appeal No. 1729 of
1966.

Appeal fromthe judgnment and decree dated April 17, 1962 of
the Calcutta H gh Court in Appeal from Oiginal Decree No.

127 of 1955.

P. K. Chakravarti and Prodyot Kumar Chakravarti, for/ the
appel | ant.

M C. Chagla and D. N. Mukherjee, for the respondent.

B. Sen, G S. Chatterjee, for the intervener

The Judgrment of the Court was delivered by

Hegde, J.-Two questions of law viz. (1) whether the levies
i mpugned in the suit fromwhich this appeal arises, -are
invalid and (2) whether the civil courts have jurisdiction
to entertain that suit, arise for decision in this appeal by
certificate.

The respondent conpany is the owner of Rammagar «colliery.
It is also the owner of iron and steel factories and
wor kshops at Hirapur and Kulti. Rammagar «colliery is a
"coal mine". The coal raised fromthe Ranmagar colliery is
by and |l arge used in the manufacturing processes carried on
in the iron and steel factories and workshops at Hi rapur and
Kulti. Sone coal was also sold by the respondent conpany to
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out si ders. In the years 1946-47, 1947-48 and 1948-49, the
respondent conpany |odged a return before the Collector of
Burdwan under s. 72 of the Bengal Cess Act of 1880 (to be
hereinafter referred to as the Act). Therein the conpany
valued the coal supplied by the colliery to the factories
mentioned earlier at Rs. 6,/11/5 per ton, a sum |less than
the actual cost of raising the coal and conputed the profits
of the colliery on that basis. The conpany adopted the sane
basis for the purpose of
277
payi ng education cess under s. 31 of the Bengal Primary
Education Act, 1930. The provisions of the said Act in the
matter of |evy of education cess are sinlar to that of the
Act . The Cess Deputy Collector who was the assessing
authority under the Act as well as the Collector of Burdwan,
the assessing authority under the Bengal Prinmary Education
Act, rejected the returns submitted by the respondent
conpany  and conputed the profits of the colliery, valuing
the coal 'supplied by it to the factories nentioned at Rs.
12/8/- " per-ton which was the control rate at the relevant
time. On_that basis the cess Deputy Collector called upon
the respondent conpany to pay Rs. 39,852/5/- as road cess
and public works cess for the years 1946-47, 1947-48 and
1948- 49. The Col | ect or -of Burdwan conputed the education
cess payable by the conpany for the years 1 946-47 and 1947-
48 at Rs. 21,661 90 P. and call ed upon the conpany to pay
the sane. The respondent conpany paid the said anmounts
under protest. Thereafter it instituted the present suit
for refund of Rs. 44,428/4/3, which according to it was the
excess amount collected fromit. It also prayed for a
declaration that it earned no profits from the Rammagar
colliery during the years 1946-47, 1947-48 and 1948-49, from
the coal consuned in its own workshops and factories and as
such no road or public works cess or ~education cess in
respect of the same coul d have bei ng assessed and | evied on
it and that the inmpugned levies were ultra vires.
The trial court decreed the suit as prayed for. The
appel l ant took up the matter in appeal to the H gh Court of
Cal cutta. The High Court dismissed the appeal by its
judgrment dated April 17, 1962.
In order to decide the points in._controversy, it _is
necessary to read the rel evant provisions of the Act. It is
not necessary to refer to the provisions of the Benga
Primary Education Act separately as the provisions therein
relevant to the topics under discussion being simlar to
those in the Act. The preanble to the Act says that it is a
law relating to rating for the construction;, charges and
mai nt enance of District comunications and other works of
public wutility and of Provincial Public Wrks ~within the
territories admnistered by the Lt. Governor of Bengal and
to the levy of a road cess and a public works <cess on
i movabl e property situate therein and to the construction
of local conmittees for the managenent of the proceeds of
the said road cess and also to provide for the construction
and mai ntenance of other works of public utility out of the
proceeds of the' said road cess. It was not disputed that
the wvalidity of education cess depends on our finding as
regards the validity of public works cess and road cess.
Secti on
L12Supp.Cl /71
278
5 of the Act whichis the charging section read at the
rel evant tinme:-

"From and after the conmencenent of this Act

in ;any district or any part of a district,
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all inmmovable property situate therein except
as otherwise in section 2 provided, shall be
liable to the paynment of a road cess and a
public works cess."
Section 6 at the relevant tine provided
"The road cess and the public works cess shal
be assessed on the annual value of lands and
until provision to the contrary is made by
Parliament, on the annual net profits from
m nes, quarries, tramvays, railways and ot her
i movabl e property ascertained respectively as
this Act prescribed.”
That section further provides that the rates at which such
cesses respectively shall be levied for each year shall be
determned for such year in the nmanner prescribed in the
Act . Part 11 of the Act sets out the nbde of assessnent.
Chapter Il lays down the procedure for the valuation of
| ands. ~ Chapter 111 provides for rating and | evy of cesses.
Chapter I'V prescribes the node of valuation and assessnent
of lands held rent free and paynment and recovery of cesses

in respect thereof. Chapter -~V deals wth valuation
assessnent and |evy of cess-on mines, railways and other
i movabl e property. Thi s chapter contains ss. 72 to 84.

Section 72 at the relevant tinme read
"On /'the” commencenent of this Act in any
district. and thereafter before the close d
each year, the Collector of the district shal
cause '‘a notice to be served upon the owner,
chief - agent, manager or occupier of every
m ne, quarry, trammay, railway and ot her
i movabl e - property not included w'thin the
provi si ons of Chapter 11; such notice shall be
in the formin Schedul e E contai ned and shal
require such owner, chief agent, manager or
occupier to lodge in-the office of such
Collector wthin two nmonths a return of the
net annual profits of such property cal cul ated
on the average of the annual net profits
thereof for the l|ast three years for which ac-
counts have been made up.
Such Collector may in his discretion extend
the time allowed for |odging such return.”
Section 72A prescribes the penalty for onmitting to | odge a
return. Section 73 prescribes the manner of submitting the
return
279
when the property lies in different districts. Section 74
provi des for the subm ssions of the return when property is
partly in and partly outside the State. Section 75 is
important for our present purpose. That section at the
rel evant tine read
"If such return be not furnished wthin the
period of two nonths fromthe date on which
such notice was served or within any extended
time allowed by the Collector of the district
or if such Collector shall deem that any
return made in pursuance of such notice is
untrue or incorrect, such Collector shal
proceed to ascertain and determine by such
ways or neans as to himshall seem expedient,
the annual net profits of such property
cal cul ated as aforesaid."
Section 76 as it stood at the relevant time provided that if
the Collector is unable to ascertain the annual net profits
of any property assessable under Chap. V in accordance with
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the provisions of s. 75, he may, by such ways and neans as
shall seem to himexpedient ascertain and deternine the
val ue of such property and shall thereupon determ ne six per
centum on such value to be the annual net profits thereon
Section 78 provides for the issue of a notice of valuation
to the person concerned. The other provisions in that
Chapter are not relevant for our present purpose. Now we
cone to s. 102 in Chapter VII. That section reads
"Every person who shall deem hinmself to be
aggri eved by any val uation made by a Col | ector
under the provisions of section 75 or 76 may,
within one nonth after the issue of the
,hotice nentioned in section 78 and every
person who shall deem hinself to be aggrieved
by any valuation nade by the Collector under
the provisions of any other section of this
Part may within one nonth after the posting up
of ~ a copy of the valuation roll as nentioned
in section 35, prefer his objections to the
Collector; and if such objections, or any of
them are disallowed, may within one nonth of
such di sal'l owance, appeal to the Conmi ssioner
agai nst ~ such val uation, and the decision of
the Conmi ssi oner shall be final
Bef ore proceeding to discuss the questions of law arising in
this appeal, it is necessary to nention-that the respondent
conpany had unsuccessfully appeal ed agai nst cesses inposed
on it.
It was urged on behal f of the respondent that supply of coa
made by Rammagar colliery to the factories and. workshops
cannot be considered as a sale and without a sale, there
can be no profit; and hence in conputing the profits of the
colliery the value of the
280
coal supplied to the factories and workshops nentioned
earlier should not have been taken into consideration. This
contention has to be rejected in/view of the decision- of
this Court in Tata Iron and Steel Co. Ltd. v. The 'State of
Bi har(1). The ratio of that decision directly bears on the-

poi nt under consideration. It may be noted that the
appellant therein as well as respondent in this appeal are
both Tata concerns. 1In that case the appellant conpany - was

the owner of certain mnes in Bihar fromwhere it extracted
iron ore which it utilized in its factory at Janshedpur for

making iron and steel. Under ss. 5 and 6. of the Act as
amended in Bihar all immvable property situate in any part
of the State of Bihar was liable to the payment = of |oca

cess which in the case of mnes was to be assessed on. the
annual profit earned by them For the assessnent years
1954-56, the conmpany was assessed by the Cess Deputy
Col l ector on the basis that it had nade profits cf “Rs. 4/7/-
per ton of iron ore extracted. Tata lIron and Steel Co. Ltd.
clained that it was not liable to the paynent of cess.as it
did not sell any ore as such and could not therefore be
treated as having made any profit’ fromthe mines withinthe
neaning of s. 6 of the Act. The question in that case was
whet her the appellant conpany could in |aw be said to have
derived "profit" fromthe mnes when the ore extracted was
not sold by it as such but was utilised by it for the
pur pose of manufacturing finished products which it sold.
This Court ruled in that appeal that on a true construction

of ss. 6 and 72 of the Act as anended in Bi har which anend-
ments are not material for the decision of this case,-where
activities other than nere winning the ore are carried on by
an assessee with a viewto convert the ore into a finished
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product and there is a transaction of sale of the ultimte
product, the profit derived fromthe working of the mne is
enbedded in the final realisation, and the profit which
accrues to the assessee fromthe nining operation can be
disintegrated fromthe total profit and ascertai ned and cess
| evied thereon. M. Chagla, |earned Counsel for the
assessee tried to distinguish that decision on the ground
that in Tata Iron and Steel case, the iron ore won becanme
i mhedded in the steel produced but that is not the position
in the present case as no part of the coal raised got
i tbedded in the ultimte product namely the steel. Thi s
difference in fact has no bearing on the ratio of the
decision. The rule laid down in Tata Iron and Steel case is
that where the profit derived fromthe working of a mine is
i thedded in the profits earned by the sale of the ultimte

product, it is open for the ’'assessing authority to
disintegrate that profit-and find out the profits earned by
the mne. The fact that in the one case the wnning was
that of 'the ironand in the other it 1is coal nmakes no
difference in principle. Inthat case this Court ruled that
the wi nning of the ore and converting it into a finished
pr oduct

(1) [1963] Supp. 1, S/C R 199.

281

could not be construed as two transactions conducted by them
but it should be viewed as a single integrated undertaking
for the production of steel and steel products. Simlar is
the position in the present case. Hence we hold that it was
open to the assessing authority to take into  consideration
the value of the <coal supplied to the factories and
wor kshops referred to earlier in computing the profits of
the colliery.

M. Chagla next assailed the cesses inposed on' another
ground. He contended that in view of the decision of this
Court in Tata Iron and Steel Company’s case(1l) it was not
open to the assessing authority to-value the coal supplied
to the factories and workshops at the controlled rate; he
shoul d have, as suggested in that decision disintegrated the
ultimate profits earned and found out the profit earned by
the mine. W | are of the opinion that it isinpermssible
for us to go into that question in these proceedings. The
l[iability to pay tax is one thing and node of conputation of
the net profits is "another. The node of conputation is a
matter for the assessing authorities except where the
conputation is done in violation of any provision of |aw
If there was any mistake in the conputation, that ~ m stake
shoul d have been got rectified by followi ng the  procedure
prescribed. in the Act. |If the respondent conpany. was
aggrieved by the npde of conputation adopted by-/ the
assessing authority, it should have agitated that —question
firstly before that authority and thereafter before the
appel | ate authority. Having not done so, the conpany cannot
be permtted to raise that question in the present 'suit;
otherwise the finality contenplated by s. 102 of the Act
would becone illusory. It is true, as observed by Lord
Thankerton in Collector of South Arcot v. Mask & Co.(2) that
it is settled |law that the exclusion of jurisdiction of a
civil court is’ not to be readily inferred but that such
exclusion rmust either be explicitly expressed or clearly
inmplied. It is also well settled as observed by his Lordship
that even if the jurisdiction is so excluded, the civi
courts have jurisdiction to examne into cases where the
provisions of the Act have not been conplied with, or the
statutory tribunal has not acted in conformity Wth the
fundamental principles of judicial procedure. In t he
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present case what is contended is not that any provision in
the Act had been ignored by the assessing authority but that
s. 72 thereof has not been properly interpreted by that
aut hority. If the provisions of the Act form a precise,
self contained code, as we hold themto be, the assessee
cannot be permitted to challenge the levy on the ground that
the levy inposed on himis excessive. It nust be renenbered
that the |Ilevy under the Act is inposed by a special |aw
whi ch | aw al so provides its own remedies for correcting the
errors that nay be commtted by the assessing authority.

(1) [1963] Supp. S.C R 199

(2) 67, I.A 222;

282

VWere a liability not existing previously is created by a
statute which statute at the, same tinme provides a specia
or particular remedy for correcting any mistake that may
occur in its enforcenent the aggrieved party nust adopt the
form of remedy given by the statute and no other. In
Dhul abhai ‘and-ors. v. The' State of Madhya Pradesh and anr.
(3) our _present Chief Justice speaking for the Court has
fornmul ated the circunstances under “Wich the jurisdiction
of the civil court can be invoked in the matter of a |levy of
t ax. Therein this Court-has laid down that where the
statute gives a finality tothe orders of the specia
tribunals, the civil courts’ jurisdiction nust be held to be
excluded, if there i's adequate renedy to do what the civi
court would nornmally do in a suit. It is further 1-aid down
in that case that questions of the correctness of the
snment apart, fromits constitutionality are for the
decision of the authorities and a civil suit-does not lie if
the orders of the authority are declared final or there is
an express prohibition under the particular Act. W do not
think that the civil courts have jurisdiction to exam ne the
correctness of the conputation of the net profits made by
the authorities under the Act.

For the reasons nentioned above, this appeal is allowed and
the suit brought by the respondent conpany dismssed wth
costs throughout.

R K P.S. Appeal al | owed.

(1) [1968] 3 S.C. R 662
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Asses




