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ACT:

Medi ci nal and Toil et Preparati on(Exci se Duties) Act No. 16
of 1955, s. 21--Wether repeals rule 36 franed under
Hyder abad Abkari Act-1f Act No. 16 is a |l aw "otherwi se nmade
by Parlianment’ within the neaning of Art. 277--Hyderabad Act
and Rul e 36 repeal ed-Constitution of India, Art. 277, Entry
84, List 1 of VIl Schedul e-Hyderabad Medical Preparations
and Spirituous Rules 1345 F, r. 36.

HEADNCTE
The appellants are manufacturers of nedicine-in which they
have to wuse alcohol. According to r. 36 of the Medica

Preparation and Spirituous Rules, 1345 F framed under the
Hyderabad Abkari Act, 1316 F the appellant wused to pay
certain fees to the State Governnment for the supervision of
the use of al cohol by the appellants. After the conming into
force of the Medical and. Toil et Preparations  (Excise
Duties) Act, 1955 and the Rules framed thereunder the
appel lants contended that since R 36 was repealed by this
Act they had not to pay that fee. On the refusal of the
State Governnment to accept their contention the appellants
filed wit petitions before the Hi gh Court challenging the
power of the Government to levy the fee. But the H gh Court
held that R 36 was not repealed and dismssed the wit
petitions. Thereupon the appellant filed the present
appeal s on certificates granted by the H gh Court.

Before this Court it was contended on behal f of the appel-
lant that s. 21 of the 1955 Act in ternms repealed any
corresponding State law and therefore R 36 stood repeal ed.
The respondent contended that the proviso to that section
saved all previous rules which were not inconsistent wth
the Act and hence R 36 should be deened to be in force. It
was further contended by the respondent-State that R 36
remained in force because it was nmeant to carry out the
general purpose of the Hyderabad Abkari Act which was a
general Act relating to al cohol and intoxicating drugs.
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Held: (i) By virtue of Entry 84 List | of the WVII

Schedule to the Constitution no charge could be levied on
the manufacture of nedicinal preparations except by the
Union of India and since the 1955 Act is a l|law nade
otherwise by Parlianent within the neaning of Art. 277 the
duties and other charges which used to be levied by the
State in connection with nmedicinal preparations could no
| onger be levied by it. Further the effect of s. 21 of the
Act is that so far as the Hyderabad Act applied to the use

of alcohol in the manufacture of nedicinal and toilet
preparations, the Hyderabad Act must be deermed to have been
repeal ed

(ii)By reasons R 143 of the 1956 Rules r. 36 nust be held

to have been repealed after the coming into force of the
1955 Act and the rules framed thereunder. The purpose of R
36 is clearly covered by the 1955 Act and the rules franmed
thereunder and it cannot survive the said Act and Rules in
view of 's. 21 of 'the Act and r. 143 and the proviso to s. 21
cannot ' be availed of by the State.

377

(iii)The field covered by R 36 is conpletely covered by the
Rul es framed under the Act and therefore R 36 can no | onger

be justified as good under the general law relating to
al cohol and in-,, toxicating drugs as  contended by the
State.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. ~Civil Appeals Nos. 399-
403/ 1962. Appeal fromthe judgnent and order dated February
17, 1961 of the Andhra Pradesh H gh Court in Wit Petitions
Nos. 400, 431 to 433 and 495 of 1958,

K. Srinivasanurthy and Naunit Lal, for the appellants, (in
all the appeal s).

K.R  Chaudhuri and B. R G K. Achar, for the respon-
dents (in all the appeals).

March 20, 1964. The Judgnent of the Court was del ivered by

WANCHOO, J.---These are five connected appeals on /certi-
ficates granted by the H gh Court of Andhra Pradesh. They
i nvol ve a comon question of |law and will be dealt with to-
get her. The brief facts necessary to —understand the
gquestion of Jlawraised in these appeals are these. The
appel l ants nanufacture nedicines in which they have to use
al cohol. Before Parlianment passed the Medicinal and Toil et

Preparati ons (Exci se Duties) Act, No. 16 of 1955,
(hereinafter referred to as the Act), the appellants were
wor ki ng under licences granted -under the Hyderabad Abkari
Act, No. 1 of 1316-F. Under that Act certain rules called
the Medical Preparations and Spirituous Rules, 1345-F were
framed and r. 36 thereof provided that "the expenses of the
establ i shnment for the supervision of the work shall be borne
by the pharmaceutical |aboratory (licensee) as per the
deci sion of the Conmm ssioner Excise". It appears that for
the manufacture of nedicines, the appellants wused to be
supplied with al cohol. Further the State Governnent posted
on the bonded nanufacturies of the appellants certain
supervi sory excise staff, and r. 36 was obviously franed to
rei mburse the Government for expenses incurred in that
behal f. After the Act cane into force fromApril 1, 1957,
the appell ants who were nanufacturing nedicinal preparations
were governed by it and the Rul es franed thereunder and took
i cences under the Act. The appellants then contended that
as the Act had repealed all previous provisions with respect
to nedicinal preparations, they were no | onger bound to pay
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the charges prescribed under r. 36 of 1345-F Rul es. Thei r
contention was that this rule along with such provisions of
the Hyderabad Abkari Act, which concerned nedicinal prepara-
tions were repealed by the Act and the Rules framed there-
under . The State CGovernment could therefore no | onger ask
themto pay the costs of the establishnment posted at their
378

bonded manufacturies for supervision*. The appel | ant s
thereupon filed wit petitions in the H gh Court chall enging
the levy of these charges.

The petitions were opposed on behalf of the State and its
contention was that even though the Act and the Rules framed
t hereunder had conme into force fromApril 1, 1957, r. 36 of
the 1345-F Rules continued and was not repeal ed by the Act
and the Rules framed thereunder, and the State was entitled
to the expenses of the supervisory staff and could realise
it fromthe appellants.

The High Court heldthat r. 36 could not be said to have
been repeal ed by the Act and the Rules framed thereunder and
was still ~good law. In this connection the H gh Court
poi nted out that the Hyderabad Abkari- Act was not concerned
only with nedicinal preparations but was a general Act
dealing wth excise including alcohol, and that alcohol in
the ultimate analysis was liquor; therefore the State
Gover nnment whi ch supplied al cohol to the appellants for the
purpose of naking nedicinal and toilet preparations for
whi ch no duty was paid was entitled to see that the alcoho
was not used for purposes other thanthat for which it was
supplied to the appel lants. Accordingly the H gh Court held
that r. 36 of the 1345-F Rul es was designed to achieve this
object, under the general |aw of excise contained in the
Hyder abad Abkar i Act, and was therefore good. In
consequence the wit petitions were di smi ssed. The
appel l ants then applied for certificates to appeal to his
Court, which were granted; and that is howthe matter has
cone up before us

The only question that falls for consideration therefore is
whet her after the coming into force of the Act  and the

Rules,r. 36 of the 1345-F Rules can still be said to
survive. There is no doubt that the Hyderabad Abkari Act
was a general Act and before the Constitution came into

force, r. 36 of the 1345-F Rul es woul d be good | aw. Under
the Constitution, however, nedicinal and toilet preparations
cane under entry 84, List | of the Seventh Schedule to the
Constitution, which provides for duties of excise on tobacco
and ot her goods manufactured or produced in India, except--

(a) alcoholic Iiquors for human consunpti on;

(b) opium Indian henp and other narcotic | drugs and
narcoti cs,

but including nedicinal and toilet preparations containing
al cohol or any substance containing opium |ndian henp and
other narcotic drugs and narcotics. No charge coul d
thereafter be levied on the manufacture of medi ci na

preparations except by the Union in the shape of duties
under item 84 of List I.

* The State Governnment however insisted on the paynent

of the charges.

379

But under Art. 277 of the Constitution "any taxes, duties,
cesses or fees, which, inmediately before the comencenent
of this Constitution were being lawmfully levied by the
CGovernment of any State may, notwithstanding that those
taxes, duties, cesses or fees are mentioned in the Union
List, <continue to be levied and to be applied to the sane
purposes until provision to the contrary is made by
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Parliament by law'. |In view of this provision, all duties
and charges levied by the State before the conming into force
of the Constitution on the nanufacture of medi ci na

preparations could continue to be levied until |aw was made
by Parliament otherwise. It is not in dispute that the Act
cane into force from April 1, 1957 and is a l|aw nmade
ot herwi se by Parliament within the neaning of Art. 277, and
therefore duties and other charges levied by the State in
connection wth nedicinal preparations could no |onger be
levied by it. Further the Act specifically provides in s.
21 that "if, imediately before the comencenent of this
Act, there is in force in any State any | aw corresponding to
this Act, that law is hereby repealed". It is true that the
Hyderabad Abkari Act was a general |aw which was concerned
with liquor and intoxicating drugs generally; it thus
applied to alcohol also (treating it as liquor) wused for
manuf acturing nedicinal preparations. The effect of s. 21
thereforeis that so far as the Hyderabad Abkari Act applied
to the wuse of alcohol, treating it to be liquor, in the
manuf acture of ~medicinal and toilet preparations, t he
Hyder abad Abkari Act nust be deenmed to have been repealed to
that extent only by s. 21.

Rel i ance is placed onbehalf of the State on the proviso to
S. 21, which lays down that "all rules made under any |aw
hereby repealed shall, so far as they are not inconsistent
with this Act, have the sane force and effect as if they had
been respectively nmade under this Act and by the authority
enpowered hereby is'in that behalf:" 1t is therefore con-
tended that by virtue of the proviso to s. 21, r. 36 of the
1345-F Rul es nust be deemed to continue. W are of opinion

that there is no force in this contention. Rules were
franmed under the Act in 1956 and came into force along wth
the Act. Rule 143 of these Rules provides that all . rules

made under any |aw corresponding to the Act in force in any
State are hereby repeal ed except-as respects things done or
omtted to be done before such repeal. Consequently al
rules framed for the purpose of the manufacture of medicina
preparations cane to an end in view of r. 143 of 1956 Rul es.
Therefore r. 36 of 1345-F Rules, which appears in the
Medi ci nal Preparations and Spirituous Rules nust be held to
be no Ilonger good law so far as it applies to medicinal
preparations. That is one reason why we consider that r. 36
nmust be held to have been repeal ed after the comng into
force of the Act and the Rules framed thereunder. The
proviso to s. 21 on which reliance has been pl aced

380

cannot change the position ciew of the new Rules framed in
1956 with respect to nedicinal preparations. As soon as the
new Rul es cane into force the old rules nust fall and there
is a specific provisionin the new Rules (nanely r./ 143)
which says that all rules nade under any |aw correspondi ng
to the Act are hereby repeal ed.

We may refer in this connection to the construction of r. 36
of the Rules of 1345F. It provides that the expenses of the
establishnment for the super-vision of the work shall  be
borne by the pharnaceutical |aboratory. The establishnent
which has to be paid for under r. 36 therefore is for the
supervi si on of the work done by the phar maceuti ca
| aboratories. Now the work done by a phar maceuti ca
| aboratory is to manufacture medicinal preparations. Rul e
36 therefore provides that expenses of the establishnment for
the supervision of the woirk of nedicinal preparations
manuf act ured by pharmaceutical |aboratories have to be paid
by the laboratory concerned. The supervisory staff which
has to be paid for under r. 36 therefore is meant for the
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supervi sion of the manufacture of nedicinal preparations and
it is for that purpose only that expenses have to be borne
by the laboratory concerned. The purpose of the rule
therefore is clearly covered by the Act and the Rules framed
thereunder and it cannot survive the Act and the Rules in
view of s. 21 of the Act and r. 143 of the 1956-Rules, and
the proviso to s. 21 cannot be availed of by the State.

This brings us to the alternative argunent on behalf of the
State, nanely, that in any case the rule still remins good
because it is nmeant to carry out the general purpose of the
Hyderabad Abkari Act, nanmely to see that unauthorised sale
of al cohol is not made for human consunption by the | abora-
tory to which it is supplied for purposes of nanufacture of
nedi ci nal preparations. Therefore it is said that the rule
is good inasnmuch as it i's concerned with the enforcenent of
the general law relating to al cohol and intoxicating drugs
contained in the Hyderabad Abkari Act. W are of opinion
that there is no force in this contention either. In the
first ' place, as we have already indicated, the main object
of the supervisory staff nentioned inr. 36 is to supervise
t he manufacture of nmedicinal™ preparations. In t hat
connection the supervisory staff will certainly see that the
al cohol supplied is-used for the purpose for which it is
supplied and is not used in any other manner. Rule 36 is
only concerned with seeing that the manufacture of nedicina
preparations is nade properly and is done under t he
supervi si on of the establishnent attached to each
| aboratory,, and it is only incidentally ‘that in that
connection the establishment is also to see that the al coho
supplied is not wused otherwise than for the purpose of
manuf acture. That however w |1 not nake the rule good under
the Hyderabad Abkari Act, which deals wth alcohol and
i ntoxicating drugs generally.

381

VWhat we have said above is borneout if we | ook at the 1956-
Rul es. Rule 20 provides that in case of manufacture in bond
(and we are concerned in the present appeals w'th such
manuf acture) al cohol on which duty has not been paid / shal
be used under excise supervision. Rule 42 provides that "it

shall be open to the Excise Conm ssioner to deternmine the
size of the supervisory staff in consultation - with the
licencee.”" It is clear therefore that under the 1956 Rules
supervisory staff is attached to bonded manufacturies which
manuf acture nedicinal preparations. This is also t he
purpose of r. 36. Further r. 141 provides that "the
licencee of a bonded manufactory or warehouse shall, where

so required by the Excise Comm ssioner, provide the officer
and the staff posted to the manufactory or bonded warehouse
with suitable |odging conveniently situated to the factory
or bonded warehouse prenises at a rent not exceeding 10 per
cent of the pay of each officer so accormpdated. I|f for any
reason the licencee is not able to provide | such
accommodati on he shall provide suitable acconmodati on to the
satisfaction of the Excise Comm ssioner near the manufactory
or bonded warehouse recovering only 10 per cent of the pay
of the occupant." Then r. 45 provides that "tile officer-in-
charge shall exercise such supervision as is required to
ensure that alcohol issued for a certain preparation is
added to the materials which go to nake that preparation and
that no portion of such alcohol is diverted to other
purpose." It is clear therefore fromthese rules that the
supervisory staff is attached to a bonded nmanufactory for
the purpose of supervision to see that the manufacture is
carried on properly and also to see that al cohol issued for
the purpose of manufacture is not diverted to any other use.
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We cannot therefore accept the argunment that sinply because
the supervisory staff has got to see that al cohol supplied,
assumng it to be liquor, is not msused, r. 36 is stil

good | aw because its purpose is to see that the general |aw
relating to al cohol and intoxicating drugs contained in the
Hyder abad Abkari Act is carried out. As the 1956-Rul es show
it is the duty of the supervisory staff attached to a bonded
manufactory to see that the manufacture is properly nade and
that al cohol supplied is not diverted to any use except that
of the mnufacture of the preparation. This being the
purpose of the 1956-Rules, the levy under r. 36 of 1345-F
cannot be justified on the ground that under that rule the
supervisory staff has to see that the general law relating
to al cohol and intoxicating drugs is not violated. There is
no doubt that the field covered by r. 36 of the 1345-F Rul es
is completely covered by the Rules framed under the Act and
therefore r. 36 can no longer be justified as good under the
general Taw rel ating to al cohol and intoxicating drugs. We
may add that the Act or the 1956 Rul es nake no provision for
any such charge as is provided in r. 36 of 1345-F Rules, the
intention  being that the duty under the Act will cover al

expenses
382

for enforcing it. The fact that nenbers of the supervisory
staff are the servants of the respondent nmakes no

di fference because they function under the Act and the rules
franed thereunder and not under the Hyderabad Act. W are
therefore of opinion that reading s. 21 of the Act and r.
143 of the Rules franmed thereunder, r. 36 of = 1345-F Rules
nmust be held to have been repealed and that it is not saved
by the proviso tos. 21. W therefore allow the appeals,
set aside the orders of the H gh Court, and direct the issue
of wits as prayed for. The appellants will get their costs
fromthe respondents--One set of hearing costs.

Appeal s al | owed.
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