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PETI TI ONER
KRI SHNA KUVARI & ANR

Vs.
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STATE OF HARYANA & ORS

DATE OF JUDGVENT: 27/ 11/ 1998

BENCH
M K. MJKHERJEE, & S. SAGH R AHMAD. ,

ACT:

HEADNOTE

JUDGVENT:
JUDGVENT

Section 10A of the Punjab Security of Land ~Tenures

Act, 1953 provides that the State Govt. or any officer
authorised by it may wutilise any surplus “area for the
resettlenment of tenants ejected or to - be ejected under
clause (1) of sub-section (1) of Section 9. The | further
implication of this Section s that if the surplus area, in
the meantinme, is acquired by the State Govt. under any | aw
for the tinme being of force, (or it passes to an heir by
i nheritance, the surplus area so acquired or inherited would
not be available for utilisation. It was this statutory
provision which was sought to be invoked by the appellants
who contended that the surplus area, on the death of the
original owner, nanely Banarsi Das, was inherited by the
and, therefore, it could not be utilised in any was, not
even by allotnent of this area in favour of Mangat Ram
which was liable to be cancelled, but they lost ~before al
the authorities and have ultimately landed in this Court.
Leave granted.

Banarasi Das, father of the appellants, was the

owner of considerable land in Village Kanthal Kalan, / Dera
Kal an, Dera Khurd, District Kurukshetra, Haryana. =~ An area
of 137 Kanals 8 Marlas of |and was decl ared as surplus under
the Punjab Security of Land Tenures Act, 1953 (hereinafter
referred to as the "Punjab Act"), which was later replaced
by the Haryana Ceiling on Land Hol di ngs Act , 1972
(hereinafter referred to as the "Haryana Act").

Banarsi Das died on 12th January, 1971 | eaving

behind Sm. Dropadi Devi (wife) and the present appellants
(daughters), as his heirs, who inherited the property Ileft
by him Since each of them got |and which was |ess than 30
standard acres and since the land in question had not been
utilised, they gave an application under Section 10A(b) of
the Punjab Act, that their Iand nay be taken out of the
surplus pool. This application, which was filed before the
Col l ector (Agrarian), Karnal, on 4.7.1972 was regi stered as
Case No. 2441/ Agr., which cane ultimtely to the court of
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S.D.O (CGvil), Karnal for decision, During the course of
the proceedings, report of the Patwari, Teja Singh, dated
21.9.1972 and that of the Naib Tehsildar, Tarif Singh, of
the sane date, were placed on record which were to the
effect that on the surplus |ands of Banarsi Das, no tenant
had been re-settled. Consequently, S.D.O (CGvil), by his
order dated 30.11.1972, exenpted the land held by the
appel l ants and Smt. Dropadi Devi, who has since died, from
t he surpl us pool

On 16.12.1977, the appellants gave an application to

the Collector for cancellation of the allotnent order made
in favour of Mangat Ram on 13.7.1976, which was registered
as Case No. 54/ Agr. NMangat Ram it may be stated, is the
father of respondent No. 3. This case was decided on
13.6.1978 by the Collector (Agrarian), Karnal, and the
al l ot ment made in favour of Mangat Ram was cancelled on the
ground that the l'and had not been utilised and had al ready
been exenpted fromthe surplus pool as indicated by the
SSDO  in his or der dated 30.11.1972. Mangat Ram
chal | enged the order in appeal before the Collector, Karnal
who, by his order dated 8.8.1983 allowed the appeal and
remanded the case to Collector (Agrarian) for a fresh
deci sion. Aggrieved by this order, the present appellants
filed an appeal before the Conm ssioner, Anbala D vision
who, by his order dated 26.9.1984 disnissed the appeal. The
appellants then filed a Revision before the Financia
Comm ssi oner, but the Revision was dismissed on 28.2.1990.
The proceedings renmanded to Coll ector, Karnal were
ultimately deci ded by himon 17.8.1992. The application of
the present appellants for releasing the land fromthe
surplus pool was rejected and the allotnent order passed in
favour of Mangat Ram was uphel d. It was found by the
Col l ector that an area of 40 Kanals 16 Marlas had already
been allotted to Mangat Ram on 21.2.1964 and possession over
the allotted land was also delivered to himon 17.3.1964.
It was found that since the surplusland had already been
utilised before the death of (Bansarsi Das, there was no
occasion to cancel the allotnent nade in favour of Mangat
Ramin 1964. This judgnent was challenged by the appellants
in an appeal filed before the Commi ssioner, Anbala Division

but the appeal was dismi ssed on 20.1.1993. The Revision
filed, thereafter, before the Financial Conm ssioner
Haryana was di sm ssed on 21.1.1997. The appellants then

agitated the natter in a Wit Petition before the Punjab &
Haryana Hi gh Court which, by the i mpugned j udgrent ,
dism ssed the Wit Petition on 14.8.1997.

Shri  Rajinder Sachar, Senior Counsel, appearing for

the appell ants, has contended that there was no 'utilisation
of surplus land under the Punjab Act till the death of
Banarsi Das on 12.1.1971 and, therefore, the land, in
guestion, was inherited by the appellants along with their

nother Snt. Dropadi Devi who being the small farnmers were
entitled to an exenption of their land fromthe surplus
pool. It is also contended that since the provisions

contained in the Punjab Act and the Rules franed thereunder
with regard to the utilisation of surplus area were not
conplied with, the land in question shall not be deened to
have been utilised. The land, after the death of Bansars

Das, was inherited by the appellants and since inheritance
i s saved under Section 10-A(b) of the Punjab Act, the area
which constituted the land of the appellants was liable to
be excluded from surplus area or there has to be
re-deternmination of surplus area under the Haryana Act as
successi on had opened on 12.1.1971 on the death of Banars

Das, that is, ten days before 24.1.1971, which is the
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rel evant date under that Act and the | and devol ved upon them
by i nheritance.

Lear ned counsel for the respondents, on the
contrary, has contended that after the land was declared
surplus, it was fully wutilised by an allotnent made in

favour of Mangat Ram to whom possession was also delivered
in 1964. Mangat Ram renai ned in possession over the area in
guestion throughout his life by personally cultivating the
| and and after his death. respondents No.3 has been in
possession as has also been found by all the authorities
below. It is contended that the findings recorded by the
Col l ector, karnal as also by the Conmm ssioner. Anmbal a
Di vi sion and the Financial Commi ssioner, to the effect that
the land was allotted to Mangat Ramin 1964 and possession
was al so delivered to himon 17. 3. 1964. are findings of
fact whi ch cannot ~be questioned in these proceedings
particularly as the Hi gh Court had summarily dism ssed the
Wit Petition “on this very ground, namely, that the
findi ngs, whi ch were questioned before it, were findings of
fact.

Section 10-A and 10-B of ‘the Punjab Act provide as

under: -

"10- A (a) The State CGovernnent or any
of ficer enpowered by it in this  behalf, shall be
conpetent /to ~utilize any surplus area for the
resettl ement of tenants ejected. or to be ejected,
under clause (i) of sub-section (1) of section 9.

(b) Not wi t hst andi ng anything contained in

any other law for the time being in force and save
in the case of land acquired by the State Governnent
under any law for the tine being in force or by an
heir by inheritance no transfer or other disposition
of land which is conprised in surplus area at the

conmencenent of this Act . shall affect the
utilization thereof in clause (a).

Expl anation - Such ‘utilization of any
surrplus area wll not  affect the right of the
| and-owner to receive rent from the tenant so
settl ed.

(c) For the purposes of determning the surplus area
of any person wunder this section, any judgment,
decree or order of a court or —other authority,
obtained after the comrencenent of this Act and
havi ng the effect of dimnishing the area of such
person whi ch could have been decl ared as his surplus
area shall be ignored.
10- B. Saving by inheritance not to apply after
utilization of surplus area. - Were succession has
opened after the surplus area or any part thereof
has been utilized under clause (a) of section 10-A,
the saving specified in favour of an -heir by
i nheritance wunder clause (b) of that section shal
not apply in respect of the area so utilised.

VWil e Sub-clause (a) of Section 10-A authorises the

State Governnent or any officer enpowered by it in that

behalf to wutilise any surplus area for the resettlenent of

tenants ejected, or to be ejected, under Section 9(1)(i) of

the Act, Cause (b) creates an exenption in favour of |and

which, in the nmeantinme, is inherited by the heirs on the

death of the land owner. The |land so inherited cannot be

utilised. But if the land has already been wutilised, then

the exenption will not be available to the heirs as provided

by Section 10-B.

Part 1V of the Rul es nmade under the Punjab Act deals

with the resettlenment of tenants ejected or Iliable to
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ej ect ment. Rul e 13 i ndi cates the procedure for
di spossession of tenants |liable to ejectnent wunder Section
9(1)(i). Rule 14 provides for resettlenent of tenant on the
application of t he | andowner . Rule 15 provides for
resettl ement on the application of the tenants. Suo nmotu
proceeding for resettlenment of tenant can be initiated by
the circle Revenue O ficer under Rule 16. Rule 17 indicates
the procedure which is to be followed by the Crcle Revenue
Oficer while Rule 18 provides for the procedure for
allotment of land. Rules 20-A, 20-B, 20-C and 20-D, which
are relevant for purposes of the present case, provide as
under : -

"20- A I ssue of certificates. - Every

tenant shall be given a certificate in FormK-6

describing clearly the land allotted to him A copy

each of the certificate shall be sent |andowner on

whose land the “tenant. is to be resettled, and

anot her ~copy - shall be retained on the file for
record.
20-B. Del i very of possession. - (1) After

orders-of allotnent of any surplus area have been
passed the Circle revenue Oficer, shall nove the
Col I ector for passing necessary orders directing the
| andowner or the tenant, as the case may be to
deliver possession of the land in his surplus area
to the Crcle Revenue Oficer, who shall be deened
to be an officer enpowered by the Government, under
section 19-C, for the purpose of delivery of
possessi on.

(2) Every tenant resettled on the surplus

area shall be bound to take possession of  the |and
allotted to himwithin a period of two nonths of the
date on which denmarcation of the land is nmade at
site in his presence or w thin such extended peri od,
as may, for reasons to be recorded in witing, be
al | owed by the Crcle Revenue officer. The
possession of the land shall be delivered’ to the
tenant by the Circle Revenue O ficer hinself.

(3) The possession of the land on which a

tenant is resettled shall ordinarily be given after
the crops are cut. |If, however, the Crcle Revenue
O ficer deens it necessary to deliver possession of
the land to any tenant before the crops are cut a
statenment showing the crop and the area under the
same shall be prepared by the Patwari before the
possession is taken by the tenant. A copy  of the
statement shall be furnished to the |andowner as
well as to the tenant.

20-C. Conditions of resettlement. - The

tenant who is resettled under this part-

(a) shall be tenant of the [|andowner in

whose name the land in question stands ' in the
revenue records;

(b) shall be liable to pay the same anpunt

of rent as is customary in that estate for such land
subj ect to the maxi num fi xed under section 12 of the
Act; and

(c) shall in respect of the | and upon which

he is resettled execute a Qabuliyatt or a Patta as
given in Annexure 'C appended to the Punj ab
Security of Land Tenures Rules, 1953, in favour of
the | andowner before he is put in possession of the
I and.

20-D. Consequences of not taking possession. - In
case, a tenant does not take possession of surplus
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area allotted to him for resettlenment wthin the
period specified in sub-rule (1) of rule 20-B, thee
allotrment shall be Iiable to be cancelled and the
area allotted to such tenant nay be utilized for
resettl ement of another tenant.
The statutory provisions quoted above indicate that
the surplus land has to be allotted to a tenant already
ejected or likely to be ejected for resettlenment. After
allotment of the surplus area to a tenant, a Certificate in
Form K-6, describing clearly the land allotted to him is
i ssued, copies whereof are sent to the Patwari concerned as
also the |landowner on_ whose l|land the tenant is to be
resettled. Thereafter, possession of the allotted area is
delivered to the tenant who is bound to take possession
within a period of two nmonths of the date on which
demarcation of the land is made at the site in his presence
or within such extended period as my be allowed by the
Crcle Revenue Oficer. Once a tenant has been resettled, he
becones the tenant of the | andowner and becones liable to
pay rent to that owner, Rule 20-C(c) further requires that
the tenant so resettled, shall ‘execute a Kabuliyat or a
Patta on the Proforma given in Annexure 'C appended to the
Rules in favour of  the |andowner. But the execution of
Kabul i yat or Patta has to be done before the tenant is put
i n possession of the | and. Resettlenent has to take place in
the manner indicated in the above provisions. Once the
process is conpleted, the surplus |and shall be treated to
have been utilised within the nmeaning of Section 10-A(a) of
the Punjab Act.
In Financial Comm ssioner, Haryana State and other
vs. Snt. Kela Devi and another, (1980) 1 SCC 77 = AR 1980
SC 309 = 1980 (1) SCR 1120, it was indicated by this court
as under: -
. Rule 20-C provides, inter alia, for the
execution of a "gabuliyat™ or “"patta" by a resettled

tenant. It would thus appear that while allotnent
of land is an initial ( stage in the process of
utilisation of the "surplus area", it ‘does not

conplete that ©process as it is necessary for the
allottee to obtain a certificate of allotment, take
possession of the land within the period specified
for the purpose, and to execute a "qgabuliyat” or
"patta" in respect t her eof . The process of
utilisation contenplated by Section 10-A of the Act
is therefore conplete, in respect of any "surplus
area" , only when possession thereof has been taken
by the allottee or the allottees and the other
formalities have been conpleted, and ‘there is no
force in the argunent that a nere order of allotnent
has the effect of conpleting that process."

The Court further observed as under: -

PR Rule 20-D of the Rules..... provi des
that in case a tenant does not take possession of
the "surplus area" allotted to himfor resettlenent
within the period specified therefor, the allotnent

shall be Iliable to be cancelled and the area
allotted to himnmay be utilised for the resettl enent
of another tenant. It cannot therefore be doubted

that a completed title does not pass to the allottee
on a nere order of allotnment, and that order is
defeasible if the other conditions prescribed by | aw
are not fulfilled."

Thi s deci sion was considered by a Constitution Bench

in Ujagar Singh (dead) by L.Rs. vs. The Col |l ector, Bhatinda

& Anr., (1996) 5 SCC 14 = AIR 1996 SC 2623 = JT 1996 (6)
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S.C. 713, and was approved. The Constitution Bench also
considered a Full Bench decision of the Punjab and Haryana
H gh Court in Ranjit Ram vs. The Financial Commi ssioner
Revenue, Punjab & Ors. (1981) 83 P.L.R 492, and observeed
as under: -
"According to us, the majority judgnent of the Ful
Bench, has <correctly appreciated the scope of the
three enact-nents referred to above, Once the |ands
decl ared as surplus under the Pepsu Act did not vest
in the State Governnent, as possession thereof had
not been taken, there has to be a fresh
determnation in respect of the area which the
appellant is entitled to hold in the light of the
Punjab Act."
Relying wupon the above ' statutory provi si ons
specially t he deci si on of this court in Financia
Conmi ssi oner, Haryana State and others vs. Sm. kela Devi
and another (supra) and the Constitution Bench decision in
U jagar Singh (dead) by L.Rs. vs.. The Collector, Bhatinda
& Anr. (supra)” which approved the wearlier decisionin
Fi nanci al - Commi'ssi oner, Haryana State and ot hers vs. Smt .
Kela Devi (supra), it is contended by M. Rajinder Sachar
that in the instant case, the process of utilisation did not
nove beyond the stage of allotnment in favour of Mangat Ram
and, therefore, the land shall not be treated to have been
utilised as neither possession was taken over by himnor did
he execute any Kabuliyat in favour of Banarsi  Das till the
time of latter’s  death on 12.1.1971. On that date
succession to Banarsi Das opened-and the |and <cane to be
inherited by the appellants  as also their nother who has
since died. It is also contended that the Haryana Act,
under which the relevant date is 24th of January, 1971
woul d not affect the rights of the appellants as they had
already inherited the surplus | and before the relevant date
and consequently their application for cancellation of the
allotment, made in favour of Mangat Ram was |liable to be
al | oned.
Whether all the steps indicated in the Rules,
referred to above for utilisation of |and, were observed and
followed or not, is a question which has been considered by
all the authorities before whomthe matter was agitated and
they have concurrently hel d agai nst the appellants and have
recorded the finding that possession of the land allotted to
Mangat Ram was delivered to him W woul d normal | y have not
entered, in the present proceedings under Article 136 of the
Constitution, into those questions of fact, but M. Sachar
has Vehenmently contended that all the steps for utilisation
of surplus |land were not taken, specially possession thereof
was not delivered to Mangat Ram and, therefore, the
mandatory requirenents indicated in the Act and the rules
were violated which has inmpelled us to scrutinise the
findings in the Ilight of the argunments raised before us as
also the material brought on record t hr ough vari ous
affidavits by the parties in this case.
Col l ector, Agrarian, Thanesar, Distt. Kurukshetra,
in his judgnent dated 17.8.1992 has recorded the follow ng
findings: -
"Allotment nade in favour of Mangat Ram has been
admtted by the petitioners thenmselves in their
application dated 16.12.77 and in this application
they have made a request to the collector, Agrarian
Karnal that the allotnent may be cancelled and
possession may be delivered back to them \Wen the
petitioner thenselves adnmit the possession of Mngat
Ram so this |l and cannot be said to be unutilised.
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amin agreement with the contention of the counse
for the respondent Ram Dia, |egal heir of Mangar
Ram Land was allotted to Mangat Ram on 21.2.64 and
the possession had been delivered vide report
rozmancha no. 219 dated 17.3.64 which has been
admtted by the petitioners thenmselves in their
application and all the Courts have admtted this as
such. Therefore, the land stood utilised at the
time of death of big |and owner and for the reason
this case does not fall within the anbit of Section
10 A(b) of Punjab Security of Tenures Act. So far
as thee question of report of Teja Singh Patwari and
t hat of Nai b Tehsi | dar Agrarian dated 21st
Septenber, 1972 is concerned, in which they have
said that the land was not utilised, it is found
fromthe record that —on the basis of the facts
af orequoted, the |ands stands utilised. The report
has no basis nor this report is on the basis of
record.

The counsel for the petitioners contend that

the report rozmancha no. 219 dated 17.3.64 has been
fabri cated because two kinds of papers are wused in
it and page no.29 is not pasted on its serial
Roznantha has been fabricated afterwards.

In this respect the counsel for the
respondents mhile arguing has subnmitted that the
report roznancha has been properly pr epar ed.
Ref erence of 'this report has been made by Collector,
Agrarian, Karnal in his order dated 13th June, 1978,
Col l ector Agrarian, Karnal in his order dated 27th
Oct ober, 1982, Collector Karnal is his order dated,
8th August, 1983 and by the Financial Conmi ssioner
Haryana in his order dated 28.2.1990 but t he
petitioners never expressed any doubt as to this
report roznanctha nor raised any objection ever
although this docunent is important one in this
case. Now describing this report roznantha as w ong
is not justified. |In addition to this the Expert
who has been produced wth regard tothis report
roznancha, he does not know howto wite and read
Ur du. Then how can he express his opinion about
this document? The Collector, Karnal has also
witten in his order dated 8th August, 1983 to the
effect "that it is an adnmitted fact that Mangat ~Ram
son of Kalu Ramwas allotted 40 Kanals 16 marlas of
land on 21.2.1964 as 'B' category tenant possession
wher eof was gi ven vide report no 219 dated
17.3.1964. Appellants were issued fromUS-3 on. 9th
Sept enber, 1976. The petitioners also have adnitted
the possession of Mngat Ramin their application
dated 16.12.1977 from where it is proved that
possession was delivered to Mangat Ram vi de report
roznancha No. 219 dated 17.3.1964."

Regarding FromK-6, the finding is to the followng
effect: -

"Counsel for the petitioners has al so raised

an objection that there is no FormK-6 on the file
wher eas one copy of FormK-6 is given to the |and
owner as per Section 20 of the Punjab Security of
Land Tenures Act and one copy iSsS given to the
allottee and one copy is retained on the file but
Form K- 6 has never been issued.

Counsel for the respondents has drawn ny
attention to index formof file No. 332/ Anti  Agr.
Inthis form reference to Form K-6 is made. He
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submitted that the petitioners have deliberately got
renoved this form because by showing this nmissing
they want to take benefit. | amin agreemn with
the contention for the counsel for the respondents.
In the index form in file No. 332/Anti Ar., Form
K-6 has been referred to which is prepared in Urdu
and this file was consigned to the record room vide
Goshwara No. 1388. |If FormK-6 was not there at
the time of consigning this file in the record room
then it was not possible to assign Goshwara on this
file. In addition to this report no. 219 dated
17.3.64 makes a reference to FormK-6. Therefore,
this argunment is not acceptable though in this case
From K-6 has ' not been issued or that other
formalities having been conpleted, rather the |and
had been allotted as per the rules. Possession was
given to the allottee on 21.3.1964, Form K-6 was
issued, “vide formUS-3 the proprietory rights were
conferred on the allottee.. So far as witing of
Kabul i atnanma is concerned, \in this respect also the
argunents of counsel for respondents is justifiable
that it is the duty of the big |and owner to get
execut ed the Kabul iatnama but the big | and owner had
made on efforts in this respect.
Therefore, 'fromall the facts above noted,
it is clear that 40 Kanals 16 narlas area of big
| and owner Banarsi Das was allotted on 21.2.1964 to
Sh. Mangat 'Ram son of Kalu Ram possession wher eof
had been given to Mangat ‘Ram and wuntil " today this
area is under cultivation of Ram Dia, |egal heir of
Mangat Ram whose nanme appears in jamabandi and
G rdawari . The petitioners thenselves admtted
possession of Mngat Ram at the spot in their
application dated 16.12.1977 and had nmade a prayer
before the Collector that allotnment nay be cancell ed
and possession may be delivered back to them
I nst al nents of sur pl.us | and have al'so been
deposited. After the possession was delivered to
Mangat Ram big land owner Banarsi ~Das died on
12.1.1971 i.e. the land stood utilised before the
death of big |and owner. From US-3 has been issued
to the allottee and proprietary rights has been
conferred on him

The Commi ssioner, Anmbala Division, in his judgnent

dated 20.1.1993, has recorded the follow ng findings:-
"As regards the allotnment factum it is proved from
the allotment file No. 332 that  thi's | and was
allotted to the respondent’s father Mangat . Ram
This fact was also adnmtted by the appellants in
1972 and 1977 when they requested the Collector
Agrarian to cancel the allotnent. The respondent’s
counsel however, did not have any convincing  reply
to the insertion of page in the Roznantha bearing
the Rapat No. 219. The appellant’s counsel has
tried to prove this forgery wth the help of

handwiting expert as well. Nevertheless, it cannot
be assuned that any forgery or fabrication was done
by the respondent side. It was an old record of

1964 and only the revenue officials of that time
could best prove the fact genui neness or forgery in
this regard. The respondent being a tenant and
illiterate person cannot be exenpted of doing any
forgery or fabrication of records. The appellants
never raised these pleas earlier at the tinme of
seeki ng exenption and cancell ation of the allotment.
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It, therefore, appears that it is an after-though
story to take benefit sonme technical onmmssions in
the procedures. In nmy opinion the allotnent is well
established in favour of the respondent.
As regards the factumof utilisation the Id.
counsel for the appellants relied on the provisions
contained in rule 20-Ato 20-C and the judgnents
cited in his argunents. the basic point on which he
relied was that the requirenment of rule 20-A to 20-C
were not fulfilled and therefore, there was no
utilisation in the eye of lawand if the Iland was
not utilised during the life time of the big |and
owner, then his legal heirs were entitled to benefit
of section 10-A (b) of the Act. The Id. counse
basically relied on the judgnent of the Hon ble
Suprenme Court of India reported in 1980 PLJ page 121
in case F.C. Haryana versus Snt. Kela Devi and
ot hers. On going through the details of this case,
it isrevealed that this wverdict related to that
pi ece of 1and of which possession was not adnmittedly
given to the tenants/allottee. In this case the
Commi ssioner and the F.C. had taken a view that the
order of allotment of the surplus area itself
amounted to utilisation of that land u/s 10A(a). In
this case/'an area of 8 Kanals in village Ghel ab was
not allotted to any tenant though it was in the
surplus pool and the possession of this |and was
al so not given to any-one. ~This verdict basically
pertains to  this pieceof |and. The Hon ble Court
had observed in  their~ judgnent itself, that the
controversy before them does not relate to those
pi eces of |and which had been allotted to  various
tenants and possession was given to them ' In the
i nstant case the factum of -all otment and possession
was earlier admi tted by the appellants and
therefore, this ruling is not applicable in this
case. The case lawreferred to in PLJ 1989 page 95,
PLJ 1991 page 180, 1982 PLJ 171, 1992 PLJ page 71
and 160 and 1981 PLJ 21 are relevant in cases’  where
the possession was not delivered to the allottees.
In the instant case the possession of the respondent
is proved fromthe revenue record since 1965. As
regards the issuance of certificate in formK-6, the
sanme does not exist on the file as the pages from 33
to 38 of the allotnment file are nissing which m ght
have contained the form K-6. [t woul d be,
therefore, inproper to assume that FormK-6 was
never issued to the tenants.”

The Financial Commissioner, in his Judgnment dated

21st of January, 1997 recorded the follow ng findings:-
10. The case of the petitioners is that “even
though the surplus area case of their father was
decided in April, 1961 and some |and was declared
surplus, yet the sane had not been utilized till the
time of the death of their father in 1971
Therefore, under Section 10(A)(b) of the Punjab
Security of Land Tenures Act, 1953, they were
entitled to get exenption from the Iand being
declared surplus as the successors of the big | and
owner were smal | | and- owner s. The pr esent
petitioners have quite |I|aboriously harped on this
issue that the allotnent of the surplus land in
favour of Sh. Mangat Ram was fake and forgery was
done in various docunents to show that possession of
the Iand had been given to Sh. Mangat Ram
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11. Even though he succeeded in creating sone
doubts about the genuineness of certain docunents
about the delivery of possession, yet his argunents
| ose force because: -

i)According to his own statenent contained in
application dat ed 16. 12. 1977 made before the
collector (Agrarian) Karnal, 42 Kanal 14 marla of
land out of surplus pool of Banarsi Das, was
allotted to Sh. Mangat Ram father of respondent
No.2 in 1964 and US-3 Form of the |and was issued on
9.9.76 while by that tine |and stood exenpted from
the surplus pool, vide Collector or der dat ed
13.11.72. The prayer was that allotnent be
cancel | ed and possession given to them This shows
that the present petitioners were aware in 1972 when
they applied on the death of their father for
exenption of land fromthe surplus pool that the
l'and declared surplus had already been allotted to
sone persons. |If this fact had been disclosed, the
Col-I'ector~ (Agrarian) Karnal would not have exenpted
the land from surplus pool without giving notice to
the allottees of the land.

ii)ln their ~application dated 16.12.77 the
present petitioners were requesting the Collector
(Agrarian) Karnal to cancel the said allotnment nmade
in 1964 and restore the possession to them This
shows that the present petitioners were admtting
the fact '‘that the possession of |and had already
been given to the respondents. Their contention is
that if possession had actually been given to the
respondents on 17.3.64 as nment i oned in Rapt
Roznanctha No. 219, the sanme should have been
reflected in Grdawari of Rabi’ 1964 or Kharif  1964.
Revenue record has been produced to show that the
respondents were in possession of the land since
1965. Absence of ~Grdwari in favour  of the
respondents for Rabi 1964 or Kharif 1964 cannot be
taken to nean that the delivery of possession was

f ake.
iii)The plea that entire allotnent proceedings
of surplus land in favour of Sh. Mangat® Ram was

fake, was never raised by the present petitioners at
an earlier stage particularly when they went to
Col l ector (Agrarian) Karnal in Decenber, 1977 for
cancel lation of allotnment of surplus |and in favour
0os Sh. Mangat Ram and restoration of possession
back from hi m

12. After going through the argunents of the
Counsels and perusing the record of the case it
beconmes apparent that the |and of Shri Banarsi / Dass
declared surplus in April, 1961 had been-allotted
and possession given to the allottees. It is
possible that in the process of allotment and
utilisation of sur pl us | and some of the
technicalities |like execution of Kabuliat Nama or
delivery of possession within 2 nonths of the date
of allotnment nay not have been fully comied with.
But these are nere technicalities and a poor tenant
cannot be deprived of his right to allotnment of
surplus | and nerely because some of t hese
technicalities about delivery of possession and
utilization of |and had not been conplied with. In
this connection the rulings quoted by the counse
for the respondents nanely :

1990 PLJ-485 and 1991 PLJ-714, are quite relevant."
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Fromthe aforesaid findings, it would be seen that

the land in question was, admittedly, allotted to Mangat Ram
in 1964. Possession was also delivered to himover that
land. FormK-6 is indicated to have been issued in the
report relating to delivery of possession. FormK-6 is also
indicated in the index of the relevant file. The index is
prepared in the course of official business and every

docunent which is placed on the record is first indexed. |If
the docunent is not on the record, it would not nean that it
was never filed. Form K-6 was issued as far back as in

1964. Since it has been mentioned in the report for
delivery of possession and is also nmentioned in the index,
its non-availability on the file would be of no consequence
and it would be treated to have been issued at the rel evant
time in terns of the requirenent contained in the Rules.
M. Sachar drew our attention to the follow ng
findings recorded by the Conmi ssioner, Anbala Division in
hi s Judgnent dated 20th of January, 1993:-
"Regardi ng the execution of Kabuliatnama Under rule
20-C. the respondent counsel has relied wupon 1990
PL) 485 and 1991 PLJ 714 which lay down that after
delivery of possession execution of Kabuliatnama or
Patta Nama is nere technicality and the utilisation
cannot be assailed on this ground when the other
conditions /are” conpl ete. | find these two rulings
quite relevant to the instant case."
as also the follow ng observations mnmade by the Financia
Conmi ssi oner, Haryana, in his judgment dated 21.1.1997: -
"It is possible that in the process of allotment and
utilisation of surpl us | and some of the
technicalities like —execution of Kabuliat Nama or
delivery of possession within 2 nmonths of ‘the date
or allotnment nmay not have been fully comied with.
But these are nere technicalities and a poor tenant
cannot be deprived of his right to allotnment of
surplus | and nerely because some of t hese
technicalities about delivery of possession and
utilization of |and had not been conplied with.
and contended that these findings are wholly contrary to | aw
laid down by this Court in Financial - Conmissioner’s case
(supra) and, therefore, cannot be sustained in law. He
contended that if "Kabuliyat" was not executed by Mangat Ram
in favour of Banarasi Das at the tinme of delivery of
possession, one of the steps for utilisation of surplus

land, indicated in Rule 20-C was not f ol 'owed and,
therefore, the land could not be treated to have been
utilised prior to the death of Banarsi Das in 1971. It is

contended that the requirenents indicated in Rule 20-C are
mandatory in nature and, therefore, they had to be followed.
I f "Kabuliyat" was not executed, the land, it is contended,
cannot be treated to have been utilised. We- are not
prepared to accept this contention

Undoubtedly, all the requirenents indicated in Rule

20-C are mandatory in character and, therefore, clause (c)
of Rule 20-C will also be mandatory for the reason that the
first part of this clause contains in inperative terns that
the tenant shall execute a "Kabuliyat" or "Patta" in favour
of the land-owner and the second part which is equally
i nperative says that it shall be done before possession is
delivered to the tenant. 1t is obvious that if the second
mandatory step was taken and the possession over the |and
was delivered by the Revenue Circle Oficer hinmself as
required by Rule 20-B, there is no reason to believe that
the first nandatory step, imediately preceding thee second
step, was not taken particularly as possession would not
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have been delivered to Mangat Ram w thout execution of
"Kabuliyat". |In fact, delivery of possession being the
official act of the Revenue Circle Oficer as indicated in
Rule 20-B, a presunption has to be raised that al
antecedent formalities were duly conplied wth.

There is another reason for not accepting this

argunent of the the |earned counsel for the appellants. It
is indicated in Section 9(1)(vi) that if the tenant does not
execute the "Kabuliyat" in favour of the |and-owner, he
would be liable to be ejected. Form of "Kabuliyat" is

specified in Annexure 'C appended to the Punjab Security of
Land Tenures Rules, 1953. It is in the formof a statenent
made by the tenant that he has taken the land belonging to
"X* for «cultivation to whom he would pay the rent per
agriculture year regularly in time. The tenant also gives
the undertaki ng that he woul d not
i) fail, w thout sufficient cause, to cultivate
the land conprised in\ny tenancy, in the manner or
to the extent customary in the locality in which the
l'and i s situate;
ii)usethe land conprised inny tenancy in a
manner which may render it unfit for the purpose for
whi ch hold it; and
i) subl et the tenancy or a part thereof.
Note given at the foot of the Form of Kabuliyat
reads as under: -
"Not e: - Thi s Kabuliyat or patta should be executed
by the tenants in duplicate, who will give, one copy
to the | and-owner concerned and retain the other:-

"Kabuliyat" 1is a docunment which is executed.in
favour of |and-owner and on being executed, is given to the
| andowner . The | andowner, therefore, has to have'it in his

possession. Surprisingly, there is no avernment in the Wit
Petition or anywhere else that "Kabuliyat" was not executed
in favour of Banarsi Das. Moreover, ~had Mangat Ram not
executed the Kabuliyat or Patta in favour of Banarsi Das, he
woul d have been, by now, evicted fromthe land in question
in view of the provisions contained in Section 9(1)(vii) of
the Punjab Act. He woul d not have allowed to continue in
possession from 1964 till this date or —at least till the
death of Banarsi Das in 1971 without any proceedi hgs being
initiated for his eviction. Since Mingat Ram was in
possession throughout, he shall be treated to have had a
valid title to remain in possession which can be traced to
the allotment of Jland followed by delivery of possession
after conpletion of all ot her formalities i'ncl udi ng
execution of "Kabuliyat" or Patta.

It was next contended on behalf of the appellants

that "Kabuliyat" is not on record and, therefore, it nust be
held that it was not executed by Mangat Ram when the |and
was allotted to him Thi s argunent cannot be accepted in
view of the findings recorded by the authorities below who
had also considered the effect of the so-called forged
docunent, that possession of the land was delivered to
Mangat Ram in 1964 and that he has been in continuous
possessi on since then. We cannot, nerely because the
"Kabuliyat" is not on record, hold that the Kabuliyat or
Patta was not executed by Mangat Ram Moreover, "Kabuliyat"
is executed in duplicate. The original is handed over to
the Iland-owner while the copy is retained by the tenant.
There is no requirenent under the Act or the Rules that a
copy of "Kabuliyat" shall also be placed on record.

Learned counsel for the appellants also assailed the
findings of the Conmissioner, Anbala Division and those
recorded by the Financial Conmm ssioner that there was an
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adm ssi on of the appellants in their application for
cancel l ation of allotnment nmade in favour of Mangat Ram that
possession over surplus land was delivered to him It was
poi nted out that the application contains a recital that if
possession is found to have been delivered to Mangat Ram
the sanme may be restored to the appellants. This, it is
alternative which can be |egally nade.

The avernent contained in the application may not,

in the strict sense, be treated as "adnmission" of the
appel l ants, but their pleadings do exhibit a hesitant m nd
in as much as Mangat Ram to their know edge, was in
possession over the land since 1964 and continued to remain
in possession uninterruptedly as a tenant, but t hey
circunmventively, as artificers, say in their application
that | F possession was found with Mangat Ram the sane may

be restored to them The use of the word "IF' is a
del i berate contrivance so as to make t he adm ssi on
condi tional . Even if this is excluded from consi deration

the findings on the question of possession can still be

sust ai ned on the basis of other evidence on record.

No ot her plea was rai sed before us. For the reasons

stated above, we find no nerits in the appeal which is
di sm ssed but without any order as to costs.




