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ACT:

Estate Duty Act, 1953-Notices under sections 59(a) and
61 for reopening the assessnents, consequent to enhancenent
of the conpensation under section 18 of the Land Acquisition
Act, made after the E.D. Assessnents were over-realisty of-
Right to receive conpensation at market value on the dates
of the relevant notifications, to whom accrues-Right to
recei ve conpensati on and Ri ght to recei ve extra
conpensati on.

HEADNOTE:

The Andhra Pradesh Governnent acquired the /|ands
bel onging to one Rashid Shapoor  Chenai and -situate at
Moosapet Vill age Hyderabad and Qutbillapur in  Medcha
district. The special Deputy Collector of Land Acquisition
awarded a total conpensation of Rs. 20,000 and Rs. 4,29, 360
respectively. The conpensation of Rs. 20,000 was pai d during
the life tine of Rashid and the conpensation of Rs. 4,29,360
was paid after Rashid' s death to his w dow Ms. Freny Chena
and son Shapoor Rashid Chenai on whomthe estate of Rashid
devol ved i n equal shares.

On the death of Rashid on Novenmber 4, 1963, Ms. Freny
Chenai (appel | ant in CA 2206/72) as his  w dow and
"accountabl e person’ filed before the Respondent on Decemnber
26, 1963 an account of the properties passing on'the death
of her husband under section 53(3) of the Act. The estate
duty assessment was conpl eted by the respondent on March 29,
1966. Wth regard to the lands acquired both during the
lifetime of Rashid as well as after, their val ues were taken
at the respective figures of conpensation (Rs. 20,000 and
Rs. 4,29,360) awarded for them by the special Deputy
Col | ector.

Shapoor Rashid Chenai, who had one half share in the
undi vided estate of his late father Rashid died on My, 7,
1965. As required by section 53 of the Act Ms. Khorshed
Chenai (appellant in CA 2205/72) as his wdow and the
"accountable person’s filed before the respondent on
Novenber 6, 1965 an account of the properties passing on the
deat h of her husband and the respondent completed the estate
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duty assessnent on Decenber 30, 1966. Even here. the
respondent adopted the values of the |ands acquired by the
Covernment  at figures awarded by the special Deputy
Col | ector.

The legal heirs of late Rashid did not accept the
awards by the special Deputy Collector in respect of the
| ands acquired by Governnment and a reference was nmde to
Cvil Court wunder S. 18 of the Land Acquisition Act. The
Cvil Court, by its orders dated March 6, 1967/Cct. 30, 1967
enhanced the conpensation awarded by the special Deputy
Collector by Rs. 1,90,000 in respect of Myosapet |ands and
by Rs. 20,45,000 in respect of Qutbillapur Lands. The
Government did not accept. the decisions of the Civil Court
and filed appeals to the Hgh Court challenging the
enhancenent, which appeals are still pending in the Hgh
Court.

316

On receipt ~of information that enhanced conpensation
was awarded by the Civil Court in respect of the above | ands
the respondent issued two notices both dated Novenber 14,
1969, one addressed to Ms. Khorshed Shapoor Chenai and the
other to Ms. Freny Rashid Chenai. The former notice was
i ssued under section-59(a) of the Act calling upon Ms.
Khorshed to show cause why the Estate Duty assessnment made
on Decenber 30, 1966 should not be reopened and revised in
view of the extra conpensations awarded by the Cvil Court
in respect of the |lands acquired by the Governnent, while
the latter notice was issued under ~section 61 of the Act
requiring Ms. Freny Chenai to show cause why the mi stake
apparent from the record should not be rectified and the
enhanced conpensation included in the principal value of the
estate. These notices were challenged by the recipients by
filing wit petitions in the High Court. The H gh Court
negatived the contentions raised in both the wit petitions
upheld the i mpugned notices and -~ di sm ssed the wit
petitions. Hence the two appeals by certificates.

Al'l owi ng the appeals, the Court,

N

HELD: 1. So far as the estate duty assessnent in
respect of the properties passing on  the death of  Shapoor
was concerned, the lands which were the subject matter of
acqui sition proceedings could not be regarded as formng
part of the estate of the deceased on the rel evant date and
could not pass on his death in as much as these | ands had
vested in the Governnent Ilong prior to his death but the
right to receive conpensation at market value on the dates
of the relevant notifications unquestionably accrued to the
deceased which was property and it would be such property
that would pass on the death of the deceased.. |n - other
words, since the lands were lost to the estate of the
deceased before the relevant date, nanely, the  date of
death, it would be the right to receive conpensati on under
the Land Acquisition Act that will have to be evaluated
under the Estates Duty Act. [324 GH, 325 A (]

Pandit Lakshm  Kant Jha v. Conmi ssioner of Walth Tax,
Bi har and Orissa, 90 I.T.R 97 (S.C.), applied.

2. There are no two separate rights-one a right to
recei ve conpensation and other a right to receive extra or
further conpensation. Upon acquisition of his |ands under
the Land Acquisition Act the claimant has only one right
which is to receive conpensation for the lands at their
market value on the date of the relevant notifications and
it is this right which is quantified by the Collector under
s. 11 and by the Cvil Court under s. 26 of the Land
Acquisition Act. It is true that under s. 11 the Collector
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after holding the necessary inquiry determ nes the quantum
of conmpensation by fixing the market value of the | and and
in doing so is guided by the provisions contained in ss. 23
and 24 of the Act-the very provisions by references to which
the Cvil Court fixes the valuation. 1t is also true that
the Collector’s award is, wunder s. 12, declared to be,
except as otherw se provided, final and conclusive evidence
as between himand the persons interested. Even so, it is
well settled that in lawthe Collector’'s award under s. 11
is nothing nmore than an offer of conpensation nade by the
Government to the claimant whose property is acquired. If
that be the true nature of the award nmade by the Coll ector
then the question whether the right to receive conpensation
survives the award nust depend upon whet her

317

the claimant acqui esces therein fully or not. If the offer
is acquiesced in by total- acceptance the right to
conpensation wi lI° not survive ‘but if the offer is not

accepted or is accepted under protest and a | and reference
is sought'. by the claimant under s. 18, the right to receive
conpensation nmust be regarded as having survived and kept
alive which the clainmant prosecutes in Cvil Court.

[326 B-G

Ezra v. Secretary of State for India ILR 32 Cal. 605
Raja Harish Chandra v. Dy. Land Requisition Oficer, [1962]
2 SCR 676 and Dr. G H Gant v. State of Bihar [1965] 3 SCR
576, foll owed.

3. It is not correct that no sooner the Collector has
made his award under = s. 11 the right to conpensation is
destroyed or ceases to exist-or is merged in the award, or
what is left with theclaimant is a nereright to litigate
the correctness of the award. The claimnt can litigate the
correctness of the award because his right to compensation
is not fully redeemed but remains alive which he prosecutes
in Gvil Court. That is why when a claimant dies in a
pendi ng reference his heirs are brought on record and are
permtted to prosecute the reference. This, however, does
not mean that the GCivil Court’s evaluation of this right
done subsequently would be its valuation as at the rel evant
date either under the Estate Duty Act or the Walth Tax Act.
It will be the duty cf the assessing authority under either
of the enactments to evaluate this property (right to
recei ve conpensation at market value on the date of rel evant
notification) as on the relevant date (being the date of
death under the Estate Duty and Valuation date under the
Wealth Tax Act). Under s. 36 of the Estate Duty  Act the
assessing authority has to estimate the value of this
property at the price which it would fetch if sold in the
open market at the tinme of the deceased’ s death. In the case
of the right to receive conpensation, which is property,
where the Collector’s award has been nmade but has -not been
accepted or has been accepted under protest and a reference
is sought or is pending in Civil Court at the date of the
deceased’ s death the estimated val ue can never be bel ow the
figure quantified by the Collector because under s. 25(11 of
the Land Acquisition Act. Civil Court cannot award any
amount below that awarded by the Collector; the estinated
value may be equal to the Collector’s award of nore but can
never be equal to the tall claimmde by the claimant in the
Ref erence nor equal to the claim actually awarded by the
Cvil Court inasmuch as the risk or hazard of litigation
woul d be detracting factor while arriving at a reasonable
and proper value of this property as on the date t he
deceased’ s death. The assessing authority wll have to
estimate the value having regard to the peculiar nature of
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the property, its narketability and the surroundi ng
circunstances including the risk or hazard of litigation
looming large at the relevant date. [326 H, 327 A-F]

4. The very issuance of the notice under section 59(a)
was on a wong basis; It was issued wth the object to
i nclude the enhanced anobunts received by the appellant in
the principal value of the property passing on the death of
Shapoor and bringing the sanme to duty; such notice and the
subsequent reassessnent nade in pursuance thereof would be
clearly illegal and unsustainable inasmuch as the extra
conpensati on awarded by the GCivil Court taken with the
original conpensation as on the date of the death of the
deceased. Proposed as well as actual inclusion of such extra
conpensation awarded by the GCivil Court in the principa
value of the estate passing on the death of the deceased
woul d be manifestly wong for nore than one reason. In the
first place the said property. namely, the enhanced
conpensation was not in existence at the
318
date of = the death of the deceased. Secondly, such extra
conpensation awarded by the Gty CGwvil Court was liable to
variation in the appeals that were pending in the High
Court. Thirdly, such-extra conpensation together wth the
conpensati on awarded by the Special Deputy Collector could
not be regarded is the proper valuation of the right to
conpensation as on the relevant date (the date of the
deceased’ s death). [330 A-D

5. The notice under section 61 of the 'Act and the
rectification order « passed in pursuance thereof if illega
and unsust ai nabl e. [333 E]

(i) The rectification is being undertaken on the ground
that the initial valuation adopted in respect " of the
acquired lands was based at rates fixed by the Land
Acqui sition officer, that such val uati on-was obvi ously w ong
in view of the enhanced conpensation awarded by the G vi
Court and, therefore, the enhanced compensati on was sought
to be included in the principal ( value of the estate by
undertaking the rectification proceedings. |n substance it
cannot be said to be a case of rectification of ‘any m stake
apparent from the record but the respondent is really
seeking to change his opinion about the valuation of the
acquired | ands because some other authority, namely, the
Civil Court has valued the sane differently. [331 C E]

(ii) For the purpose of enhancing the value of the
acquired lands on the basis of their value as deternined by
the Cvil Court the respondent nust resort to provisions of
s. 59 and proceed to make reassessment but such reassessnent
has to be done within the period of three year fromthe date
of the original assessnent wunder s. 73A of the Act. In the
instant case the respondent resorted to s. 61 because the
rectification of any mistake apparent fromthe record coul d
be done at any tine within five years fromthe date of the
original assessnent. [331 E. F]

(iii) When the original assessment was made it was the
duty of the respondent, after scrutinising the account filed
and examining the materials produced before him to value
the estate of the deceased properly under s. 36 of the Act
and when he accepted the! conpensation fixed by the specia
Deputy Collector as the proper valuation he nmust be deened
to have adopted that valuation as his own estimated val ue of
the lands which he wanted to enhance by relying upon the
val uation made by the another authority, nanely, the City
Cvil Court. To such a case s. 59 is clearly attracted but
obviously with a view to avoid the bar of s. 73A he
purported to issue the inmpugned notice under s. 61. [332 F-
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Et hel Rodriques v. Assistant Controller of Estate Duly,
Estate Duty-cum Inconme Tax Circle, WMngalore, [1963] 49
I.T.R (E.D.) 128, applied.

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. Civil Appeal Nos. 2005-
2006 of 1972.

Fromthe Judgment and or der dated 17-11-1971 and
16-11-71 of the Andhra Pradesh H gh Court in WP. Nos. 54 of
1970 and 4059/ 69.

N. A Pal khivala, Y. V. Anjaneyulu, A Subba Rao, J. B
Dadachanji, Ms. A K Vernma, T. Ansari and A H Haskar for
the Appell ant.

319

V. S. Desai, B. B. Ahuja and Mss A. Subhashini for the
Respondent .

S. P. “Mehta, J. B. Dadachanji, R Narain, Ms. A K
Verma, T. Ansari and A. H. Haskar for the Intervener

The Judgnent of the Court was delivered by

TULZAPURKAR, J.-These two appeals by certificates
granted by the Hgh Court of Andhra Pradesh raise the
question of legality and or validity of two notices issued
by the Assistant Controller of Estate Duty, Hyderabad, one
under s. 59(a) and the other under s. 61 of the Estate Duty
Act. 1953 (hereinafter called "the Act’).

Two parcels of agricultural land (adneasuring 22 Acres
24 Guntas and 8 Acres 23 (@untas) situated in Moosapet
vill age, belonging to one Rashid Shapoor Chenai were during
his lifetine, acquired for the Synthetic Drugs ' Project
Factory of the Indian Drugs and Pharmaceutical Ltd. by the
Andhra Pradesh Government by Notifications issued ' on June
19, 1961 and January 18, 1962 ~under the Land Acquisition
Act. D Possession of the |ands was taken in January 1963 and
by two separate awards both made on January 31, 1963 the
Speci al Deputy Coll ector of Land Acquisition awarded a tota
conpensation of Rs. 20,000. This conpensation was received
by Rashid hinself during his lifetine. Later two nore
parcels of agricultural Iand (admeasuring 131 Acres 10
Guntas and 224 Acres 22 @untas) situated at Qutbillapur in
Medchal  Tal uk belonging to Rashid where acquired for

H ndustan Machine Tools, Units | and Il by the Andhra
Pradesh Governnment by Notifications issued on Novenber 1
1963 and February |, 1964 under the Land Acquisition Act.

Though the former notification was issued during his
lifetime and the latter after death, possession of both the
| ands was taken after his death by the Governnent on
Decenmber 4, 1963 and March 15, 1964 and by two separate
awards nade on March 12, 1965 and Mrch 19, 1965, the
Speci al Deputy Col |l ector awarded a total conpensation of Rs.
4,29,360. This conpensation was received in April ]965 by
the heirs of Rashid, nanely, his widow Ms. Freny Chenai and
son Shapoor Rashid Chenai on whom the estate of Rashid
devol ved i n equal shares.

On the death of Rashid on Novenber 4, 1963, Ms. Freny
Chenai (the appellant in C A No. 2206 of 1972) as his w dow
and the ’'accountable person’ filed before the respondent on
December 26, 1963 on account of the properties passing on
the death of her husband under s. 53(3) of the Act. The
estate duty assessment was conpleted by the respondent on
March 29, 1966. Wth regard to the lands acquired both
during the lifetine of Rashid as well as after their val ues
320
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were taken at the respective figures of conpensation (Rs.
20,000 and Rs. 4,29,360) awarded for themby the Specia
Deputy Col |l ector.

Unfortunately, within tw years of his father’s death,
Shapoor Rashid Chenai (the son) died on May 7, 1965. As
stated earlier he had one half share in the undivided estate
of his late father Rashid. As required by s.53 of the Act,
(M's. Khorshed Chebai) (the appellant in C A No. 2205/1972)
as his wdow and the 'accountable person’ filed before the
respondent on Novenber 6, 1965 on account of the properties
passing on the death of her husband and the Respondent
conpleted the estate duty assessment on Decenber 30, 1966.
In nmaking this assessnent also the respondent as in the case
of estate duty assessnent in respect of the properties
passing on the death of Rashid, adopted the values of the
l ands acquired by the Government at figures awarded by the
Speci al Deputy Col l'ectorfor those | ands.

It appears ~that the legal heirs of Rashid did not
accept 'the awards made by the Special Deputy Collector in
respect of ~the aforesaid |ands and requested the Specia
Deputy Collector to refer the question of conpensation to
CGvil Court under s.18 of the Land Acquisition Act.
Ref erences were, accordingly, nade and the GCivil Court by
its order dated March 6, 1967 enhanced the conpensation
awarded by the Special Deputy Collector in respect of
Moosapet |and by Rs. /1,90,000 and by its order dated Cctober
30, 1967 enhanced the conpensation inrespect of Qutbillapur
lands by Rs. 20,45,000. The CGovernnent did not accept the
decisions of the Cwvil Court and filed appeals to the Hi gh
Court chall enging the enhancenent, which appeals are stil
pending in the Hgh Court. On receipt of information that
enhanced conmpensation was awarded by the Civil Court in
respect of the above | ands the respondent issued two notices
bot h dated Novenber 14, 1969, one addressed to Ms. Khorshed
Shapoor Chenai and the other to Ms. Freny Rashid Chenai
The former notice was issued under s. 59(a) of the Act
calling upon Ms. Khorshed Chenai to show cause /'why the
estate duty assessment made on Decenber 30, ]966 shoul d not
be reopened and revised in view of the extra conpensations
awarded by the Cvil Court in respect of the lands acquired
by the Governnent, while the latter notice was issued under
s. 61 of the Act requiring Ms. Freny Chenai to show cause
why the m stake apparent fromthe record should not be
rectified and the enhanced conpensation included in the
princi pal value of the estate. These notices were challenged
by the recepients by filing wit petitions in the High
Court.

The notice wunder s. 59(a) of the Act issued for the
reopeni ng of the assessnment conpleted on Decenber 30, 1966
was chal | enged in
321
wit petition No. 54 of 1970 on two grounds: (a) that after
conpensati on had been awarded by the Special ' Deputy
Col l ector under s. 11 of the Land Acquisition Act the heirs
of the deceased Rashid had nerely exercised a right to sue
for further conpensation which was nerely a hope or a chance
that the conpensation mght be enhanced, that such hope or
chance could not be elevated to the status of an assets or
property and as such not asset or property chargeable to
estate duty had escaped assessment and (b) that even
assum ng that any asset or property chargeable to estate
duty had escaped assessment the notice was illegal and
wi thout jurisdiction because such escapenent was not due to
any onmission or failure on the part of the.- accountable
person to disclose fully and truly material facts necessary
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for making the assessnment. As regards the first ground, the
H gh Court took the view that the right to receive
conpensation equivalent to narket value of the lands on the
dates of notifications which sprang directly from the
acquisition was "property", that no fresh or independent
right "to receive extra conpensation" accrued to the heirs
of the deceased and that since conmpensation awarded by
Speci al Deputy Collector had been enhanced by Rs. 1,90, 000
for the lands acquired for the Synthetic Drugs Project and
by Rs. 20,45,000 for the lands acquired for the Hi ndustan
Machi ne Tools by the Civil Court, these facts, which came
into exi stence subsequent to the making of the origina

assessment, easily led to the conclusion that the values
adopted by the respondent for these |ands were far bel ow
their real and true market value and as such property
(meani ng | ands) chargeabl e to estate duty havi ng been under-
val ued had escaped assessment ~of the duty. On the second
aspect ~the High Court held that the fact that |I|and
Ref erences were filed against "the awards of the Specia

Deputy Col lector under s. 18 of the |and Acquisition Act and
were pending in the Cvil Court was not disclosed by the
account. able person, that the said fact was a primary and
material fact and not an . inferential fact and its non-
di scl osure anobunted to om ssion or failure which could | ead
the assessing authority to a reasonable belief that property
chargeabl e to estate duty had escaped assessnment and as such
the respondent had jurisdiction to issue the notice. In this
view of the matter, the H gh Court upheld the notice issued
under s. 59(a) of ‘the Act and di smissed the wit petition

This decision of the H gh Court is being challenged before
us in Cvil Appeal No. 2205 of 1972.

The issuance of the notice under s. 61 of the Act was
challenged in Wit Petition No. 4059 of 1969 principally on
three grounds: (i) that the accountable person had only a
claimlo get an extra conpensation which was an inchoate
ri ght which could not be called 'property’ and whether that
claimanounted to a right to property capable of sale in
open market was a highly debatable question and a ni stake
whi ch had
322
to be discovered after |[|engthy discussion and debate could
not be said to be a mstake apparent on the record, (ii)
that land acquisition proceedings and |and References in
Cvil Court not being part of the assessment record a
nm st ake di scovered by reference to such other record was not
a mistake apparent from the record of the ~case and (iii)
that the extra conpensation received by the |legal heirs of
Rashi d bel onged to them and not to the deceased and hence it
was not property that passed on the death of the deceased
and, therefore, no property escaped assessnent. [|n / other
words, under the guise of rectification, the"  enhanced
conpensation could not be taken into account and, therefore,
the inmpugned notice was illegal and without jurisdiction.
The High Court negatived the contentions and upheld the
i mpugned notice. This decision is challenged in Cvil Appea
No. 2206 of 1972.

Dealing first with CA No. 2205 of 1972, wherein the
notice issued under s.59(a) of the Act has been chall enged,
counsel for the appellant raised three contentions against
the view taken by the Hgh Court. At the out set counse
pointed out that so far as the estate duty assessnent in
respect of the properties passing on the death of Shapoor
was concerned, the respondent as well as the High Court had
proceeded on the wong assunption that the acquired |ands
fornmed part of the estate of the deceased and passed on his
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death, for, it was on such basis that the Hi gh Court held
that having regard to the enhanced conpensati on granted by
the Cvil Court for the |Iands such property (nmeaning |ands)

had been undervalued in the original assessnent and as such
it had escaped assessment to duty. According to him the
 ands no |l onger formed part of the estate of the deceased at
the date of his death, nanely, on May 7, 1965, inasnuch as
long prior thereto they had vested in the Governnment, and,
therefore, it was nerely the right to receive conmpensation

which, if at all, could constitute property passing on the
death of the deceased., but he contended that during the
[ifetime of the deceased the lands in question had not
nerely been acquired but ‘even the conpensation as determ ned
under the awards nade by the Special Deputy Coll ector was
paid to and received by the deceased and hence at the tine
of the death the initial right to receive conpensation had
already nmerged in-those awards and the only right which the
deceased had was the right to agitate against the
correctness of the awards and nothing nore and this right to
claimfurther conpensation was a precarious right, being
nerely a right to litigate-a chancy and dicey right, which
could not be elevated to the status of any asset or property
and as such there was no question of any property having
escaped the assessment to duty. It was urged that such a
right to further conpensation would becone property only
when the cl ai mwoul d be accepted

323

finally by the Court and till the ~enhanced conpensation
becane payable by reason of final adjudication of the Court
no property could be said tc have cone into existence and
certainly it was not in existence at the date of death. It
was pointed out that agai nst the decrees passed by the City
Cvil Court appeals had been preferred by the Government to
the Hgh Court and even the H gh Court’s decision mght be
carried in further appeal to this Court and, therefore, till
the claim was finally accepted by the highest Court no
property (enhanced conpensation) ‘could be said to have cone
into exi stence. Counsel urged that it would run counter to
all principles of direct taxation to regard the ~anount
decreed subsequently by the final Court as property having
come into existence retrospectively on the relevant date
(being date of death wunder Estate Duty Act  and val uation
date under the Walth Tax Act) though, in fact, it did not
exist on that date, and in this behalf reliance was pl aced
upon the decision of the Andhra Pradesh High Court in Khan
Bahadur Ahnmed Alladin & Sons. v. Conm ssioner of |ncome-tax,
two decisions of the Calcutta High Court, nanel vy,
Conmi ssi oner of Wealth Tax, West Bengal (I11) v. U C Mhatab
and Commi ssioner of |ncone-Tax, West Bengal -11 v. Hi ndustan
Housi ng and Land Devel opnment trust Ltd. two decisions of the
Gujarat High Court, nanel vy, Topandas Kundannal V.
Commi ssi oner of |ncome-tax and Addl. Conmi ssioner of \Income-
Tax, Gujarat v. New Jehangir Vakil MIlls Co. Ltd. and one
deci sion of the Kerala Hgh Court in M Jairam v.
Conmi ssi oner  of I ncone- Tax, Keral a. Secondly, counse

contended that assigning that the right to receive
conpensation survived and it was that right which was being
prosecuted by the heirs of Rashid in Cvil Court, the
i mpugned notice had not been issued on the ground that such
right to conpensation had been undervalued on the earlier
occasion and required to be properly valued as at the date
of the death but the basis on which it was issued was
clearly unsustainable in law P inasnmuch as the respondent
had issued it on the assunption that there had been
escapenment of assessment to duty because the lands in the
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original assessnent had been undervalued in view of the
gl ari ng enhanced conpensation awarded by the GCvil Court,
and the H gh Court’s decision upholding the issuance of such
notice on the wong basis was liable to be set aside.
Thirdly, counsel contended that seeking References under the
Land Acquisition Act and their pendency in G vi

324

Court could not be said to be primary facts, non-di scl osure
of which could anpbunt to an om ssion or failure on the part
of the accountable person resulting in escapement of
assessment to duty.

On the other hand counsel for the Revenue pressed for
our acceptance the view taken by the Hi gh Court. He fairly
conceded that the | ands in question could not be regarded as
formng part of the estate of the deceased on the rel evant
date inasnuch as the 1ands had vested in the Governnent |ong
prior to the death of the deceased, but he contended that
upon such acquisition of lands, the right to receive
conpensation at narket value on the dates of the rel evant
notifications accrued to the deceased and such right was
unquesti onably property which woul d pass on the death of the
deceased. He di sputed that this ri ght to receive
conpensation got merged in the awards nade by the Specia
Deputy Collector or that  thereafter such right ceased to
exist. According to him if the awards nade by the Specia
Deputy Col | ector had been acqui esced i n-and accepted w t hout
any protest by the deceased or his heirs, such right would
have merged in the 'said awards, but where, ‘as in the case
here, the awards made by the Special Deputy Col | ector, which
in law are nothing but offers nade by the Governnent to the
claimant, are not accepted or are accepted under protest and
the claimant seeks land References in~ Cvil Courts, the
right to conpensation nmust be regarded as havi ng survived or
kept alive by the claimants and it is that property (right
to conpensation) which will have to be evaluated by the
assessing authority as; on the date of death. According to
hi m obviously this asset or property had not been correctly
valued in the original assessment proceedings inasnuch as
gl ari ng enhancenent had been granted by the Civil Courts in
the land References and, therefore, there was escapenent of
assessment to duty, and hence the notice under s. 59(a) of
the Act should be regarded as havi ng been issued properly.
Counsel further contended that the High Court had rightly
taken the view that seeking References under the Land
Acqui sition Act and their pendency in GCivil Court” were
primary facts whi ch had not been di'sclosed by the
account abl e person during the original assessment and such
non-di sclosure led to the reasonable belief that there was
escaperment of assessnment to duty. The inpugned notice
according to him therefore, was relied and justified.

As stated above, so far as the estate duty assessnent
in respect of the properties passing on the death of Shapoor
was concerned, counsel for the Revenue fairly conceded that
the lands which were the subject-matter of acquisition
proceedi ngs could not be regarded as forming part of the
estate of the deceased on the relevant date and coul d not
pass on his death inasnmuch as those | ands had vested in the
Gover nnent
325
long prior to his death but the right to receive
conpensation at nmarket value on the dates of the rel evant
notifications unquestionably accrued to the deceased which
was property and it would be such property that woul d pass
on the death of the deceased. That such right is property is
well -settled and if necessary reference nmay be nade to a
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decision of this GCourt in Pandit Lakshm Kant Jha v.
Comm ssioner of Walth-Tax, Bihar and Oissa, a case under
the Weal th-Tax Act, 1957 where it has been clearly held that
the right to receive conmpensation in respect of the
Zam ndari estate which was acquired by the Governnment h
under the Bi har Land Reforns Act, 1950, even though the date
of payment was deferred, was property and constituted an
asset for the purpose of that taxing statute. In other
words, since the lands were lost to the estate of the
deceased before the relevant date, nanely, the date of
death, it would be the right to receive conpensati on under
the Land Acquisition Act that will have to be evaluated
under the Estate Duty Act. Counsel for the appellant did not
di spute this position but —he contended that no sooner the
Col l ector (the Special Deputy Collector here in) made his
awards determ ning the anpbunts of conpensation payable to
the cl ai mants under sec. 11 of the Land Acquisition Act, the
right to receive conpensation nust be regarded as having
nerged in/ the awards, the determ nation having been nade by
a statutory  public official and what the claimants woul d be
left with thereafter was nerely a right to agitate the
correctness of such determination and this right to claim
further conpensation being nmerely a right to litigate was no
asset or property and further that such right woul d becone
asset or property only after the Cvil Court finally
adj udi cated upon such claim The Hi gh Court, while
negativing this contention, has held that the "right to
receive extra conpensation"” was not a separate or different
ri ght independent of "the right to receive conmpensation". It
has observed thus:

"The right to receive conpensation for the |ands
acquired by the Governnent, at their _market val ue at
the date of the acquisition is one  and indivisible
right. There is no right to 'receive conmpensation’ and
a separate right to receive 'extra conpensation’ . The
only right is to receive the conpensation for the |ands
acquired by the Governnent, - which is the fair narket
val ue on the date of acquisition

The argunment of |earned counsel that the right to
recei ve extra conpensation accrued when the Cvil Court
passed the order and not before does not nerit
acceptance. The
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so called right to receive extra conpensation cannot be
torn from or considered separately from the right to
receive the market value of the |ands acquired by the
CGovernment. That right accrues to the —owner of the
lands as soon as the lands are acquired by the
Government. It is, therefore, difficult to accept the
argunent of the learned counsel for the petitioner
that a fresh and an i ndependent right to 'receive extra
conpensation’ accrue to the heirs of the deceased and
that it was owned and possessed by the heirs of the
deceased. "

In our opinion the Hi gh Court was right in holding that
there are no two separate rights-one a right to receive
conpensation and other a right to receive extra or further
conpensation. Upon acquisition of his lands under the Land
Acqui sition Act the claimant has only one right which is to
recei ve conpensation for the lands at their market value on
the date of the relevant notification and it is this right
which is quantified by the Collector under s.11 and by the
Cvil Court wunder s.26 of the Land Acquisition Act. It is
true that wunder s.11 the Collector after holding the
necessary inquiry determ nes the quantum of conpensation by
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fixing the market value of the land and in doing so is
gui ded by the provisions contained in ss. 23 and 24 of Act-
the very provisions by reference to which the Cvil Court
fixes the wvaluation. It is also true that the Collector’s
award is, under s.12, declared to be, except as otherw se
provi ded, final and conclusive evidence as between hi mand
the persons interested. Even so, it is well settled that in
law the Collector’s award under s.11 is nothing nore than an
of fer of conpensation nmade by the GCovernnent to the
cl ai mants whose property is acquired (vide Privy Counci

decisions in Ezra v. Secretary of State for India and this
Court’s decision in Raja Harish Chandra v. Dy. Land
Requisition Oficer and Dr. G H Gant v. State of Bihar.
If that be the true nature of the award nade by the
Col l ector then the question whether the right to receive
conpensati on survives the award rmust depend upon whet her the

cl ai mant acqui esces therein fully or not. |If the offer is
acquiesced in by total acceptance the right to conpensation
will not 'survive but if the offer is not accepted or is

accept ed under protest and aland reference is sought by the
cl ai mant under— s.18, the right to receive conpensati on nust
be regarded as having -survived and kept alive which the
cl ai mant prosecutes in Cvil Court. It is inpossible to
accept the contention that no sooner the Collector has made
his award wunder s.11 the right to conpensation is destroyed
or ceases to exist or is nerged in the award, or what is
| ef t
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with the claimant. is a nmere right to litigate the
correctness of the award. The claimant can |litigate the

correctness of the award because his right to conpensation
is not fully redeenmed but remains alive which he prosecutes
in Gvil Court. That is why when a claimant dies in a
pendi ng reference his heirs are brought on record and are
permitted to prosecute the —reference. This, however, does
not nmean that the Cvil Court’s evaluation of this right
done subsequently would be its valuation as at the relevant
date either under the Estate Duty Act or the Walth Tax Act.
It will be the duty of the assessing authority under either
of the enactments to evaluate this  property (right to
receive conpensation at narket value on the date of relevant
notification) as oh the relevant date (being the date of
death under the Estate Duty and valuation date wunder the
Wealth Tax Act). Under s.36 of the Estate Duty Act the
assessing authority has to estimate the value of  this
property at the price which it would fetchif sold in the
open market at the time of the deceased’ s death. In the case
of the right to receive conpensation, whichis property,
where the Collector’s award has been nmade but has not been
accepted or has been accepted under protest and a reference
is sought or is pending in Civil Court at the date of the
deceased’ s death, the estinated val ue can never be below the
figure quantified by the Collector because under s. 25(1) or
the Land Acquisition Act, Civil Court cannot award —any
amount below that awarded by the Collector; the estinmated
value may be equal to the Collector’s award or nore but can
never be equal to the tall claimnmde by the clainmant in the
Ref erence nor equal to the claim actually awarded by the
Cvil Court inasnmuch as the risk or hazard of litigation
woul d be a detracting factor while arriving at a reasonabl e
and proper value of this property as on the date of the

deceased’ s death. The assessing authority wll have to
estimate the value having regard to the peculiar nature of
the property, its nmarketability and the surroundi ng

circunmstances including the link or hazard of litigation
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loomng large at the relevant date. The first contention of
counsel for the appellant, therefore, fails.

The second contention urged by the counsel for the
appel I ant, however, appears to us to be well-founded and the
i mpugned notice issued under s.59(a) of the Act will have to
be quashed on that ground. As we have said, above, since in
the instant case the wards nmde by the Special Deputy
Col I ector were not accepted by the heirs of the deceased and
Land References were sought by them and the sane were
pending in Cvil Court at the relevant date (being the date
of Shapoor’s death) the notice under s.59(a) would have been
valid if the sane had been issued on the basis that such
right to conpensation had been undervalued on the earlier
occasion and required to be properly valued as on
328
the date of the death, but what we find is that the said
noti ce was issued by the respondent on the w ong assunption
that the acquired lands still formed part of the estate of
the deceased -and that having regard to the glaring enhanced
conpensation granted by the CGvil Court for the |ands, the
said lands_ had been wundervalued in the original assessnent
and as such the same had escaped assessment to duty. In the
notice issued to the  appellant under s.59(a) of the Act a
bal d statenent was nmade by the respondent to the effect that
he had reason to believe that property chargeable to estate
duty (a) had escaped assessnent and (b) ‘had been under
assessed, and, therefore, the appellant was called upon to
deliver a further statement of Account. By her Chartered
Accountant’s letter  dated Decenber 15, 1969 the respondent
was called wupon to give the basis for his aforesaid belief,
to which the respondent re plied on January 1, 1970 thus:

"The extra conpensations received by you in O P.

No. 325/65, OP. No. 364/65 OP. No. 29/64 and OP

No. 30/64 relating to the land acquired by the

Governnment escaped assessnment. In view of your failure

to disclose full particulars to Departnent regarding

the land acquisition proceedings in the Account filed

by you, reassessment proceeding have been “initiated

under s.59(a) of the Estate Duty Act."
The aforesaid communication clearly. brings out the fact in
the respondent’s view the extra conpensation (meaning the
enhanced anounts) received by the appellant under the G vi
Court decrees in Land References had escaped assessnent in
the earlier assessnent proceedi ngs and since such escapenent
was due to the appellant’s failure to disclose ful
particulars regarding the land acquisition proceedings, the
reassessnent proceedings were being initiated.  In other
words, the assessment was being reopened for the purpose of
i ncluding the enhanced anmpunts received by the appellant is
the principal value of the property passing on the death and
assessing the sane to duty and not for the purpose of
evaluating the right to conpensation which had been
underval ued on the earlier occasion

Further, as regards the basis on which the inmpugned
noti ce had been issued the H gh Court took the follow ng
vi ew whi | e uphol di ng the i ssuance of the notice:

"Then, the next question that arises is whether
such non disclosure resulted in an under-valuation of

t he properties i ncl uded in t he account, and

consequently there was an escapenment of the property

chargeable to the estate duty from assessnment ? The
conpensati on awarded by the Special Deputy
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Col I ector has been enhanced by Rs. 20,45,000 in the
case of lands acquired for HMT. and by Rs. 1,90, 000
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for the land acquired for the Synthetic Drugs Project.
Those facts which canme into existence subsequent to the
maki ng of the assessment, Ilead to the conclusion that
the values adopted by the Asst. Controller of Estate
Duty for those |l ands were far below their real and true
mar ket val ue. "
X X X X X X X X X
X X X X X X X X X
“In the instant case, the enhancenment by the City
Cvil Court of the conpensation awarded by the Specia
Deputy Coll ector was so | arge that no reasonabl e person
could say that the values adopted by the Asst.
Controller of Estate Duty of those | ands on the basis,
of the awards nade by the Special . Deputy Collector,
represented their ~true and correct market values. No
attenpt has ever been made by the Accountable person to
show that the values adopted by the Asst. Controller
Estate Duty represented their true and correct narket
val ues. In t hose ci rcunst ances, an i nevitabl e
conclusion flows that there was under-valuation of the
properties which were included in the account."
The aforesaid observations of the H gh Court as well as the
contents of the comunication sent by the respondent to the
appel l ants representative on January 9, 1970, «clearly
suggest that the inpugned notice had been issued on the
basis that the acquired |lands still forned part of the state
of the deceased which passed on his death, that the
val uation for those ' |lands adopted on the earlier occasion
which was on the basis of conpensation awarded by the
Speci al Deputy Collector did not represent their correct
mar ket value which was clear from the glaring enhanced
conpensation that was awarded by the Cvil Court under its
decrees in Land References and, therefore, such property had
escaped assessnment to duty. In other words, the reassessnent
was intended to be undertaken with a view to include the
enhanced ampbunts received by the appellant in the principa
val ue of the property passing on death and bringi ng the sane
to duty. W were inforned at the Bar by counsel’ for the
appellant that in the reassessment which was nmade pursuant
to the inpugned notice, the quantum of extra conpensation
decreed by the Cvil Court was included in the assessment
and brought to duty. obviously, the inpugned notice which
was i ssued on a wong basis and with the aforesai d objective
and the subsequent reassessnent nmde in pursuance thereof
woul d be clearly illegal and unsustai nabl e inasnuch
330
as the extra conpensation awarded by the Cvil Court taken
with the, original conpensation awarded by the Specia
Deputy Col l ector cannot be regarded as proper eval uation of
the right to receive conpensation as on the date of the
death of the deceased. Proposed as well as actual “inclusion
of such extra conpensation awarded by the Cvil Court in the
principal value of the estate passing on the death of the
deceased woul d be manifestly wong for nore than one reason
In the first place the said property, nanely, the enhanced
conpensation was not in existence 1. at the date of the
death of the deceased. Secondly, such extra conmpensation
awarded by the Cty GCvil Court was liable to variation in
the appeals that were pending in the Hi gh Court. Thirdly),
as di scussed above, such extra conpensation together with
the conpensation awarded by the Special Deputy Collector
could not be regarded as the proper valuation of the right
to conpensation as on the relevant date (the date of the
deceased’ s death). In our view, therefore, the very issuance
of the notice under s.59(a) which was done on a basis
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clearly unsustainable in lawis liable to be quashed on this
ground. Consequently, reassessnment which has been nmade by
the Respondent, is also liable to be quashed.

In view of the aforesaid conclusion, it is unnecessary
for us to deal with the last contention urged by the counse
for the appellant that seeking of |and References and their
pendency in Cvil Court were not primary facts but
inferential facts and non-disclosure thereof would not
amount to failure or omi ssion on the part of the accountable
person to disclose full particulars |eading to escapenment of
assessment to duty.

In the result the appeal is allowed and the inpugned
notice issued under s.59(a) of the Act as also the
subsequent reassessnent nade are quashed. The Revenue wil|
pay the costs of the appeal to the appellant

Turning to Cvil Appeal No. 2206 of 1972, counsel for
the appel l ant challenged the inpugned notice issued under
s.61 of the Act on two grounds: (a) it was case of change of
opi nion as regards the valuation of |ands acquired and not a
case of . ‘m stake apparent fromthe record and as such the
i mpugned notice was issued under s.61 wth a viewto get
over the bar of limitation wunder s.73A, which would
ot herwi se be applicable to a notice under s.59(a) of the Act
and (b) that for purposes of s. 61 the land acquisition
proceedi ngs and Land References in the Cvil Court could not
be regarded as part / of the assessnent record and he so-
called nmistake discovered by reference to such other record
was not a nistake' apparent fromthe record of the case and
as such the
331
i mpugned notice was liable to be quashed. In our view the
first ground is sufficient to dispose of the appeal

The inmpugned notice dated Novenber 14, 1969 .in terns
recites that the assessment in this case was conpleted on
March 29, 1966 on a net principal value of Rs. 23,53, 064
(which included the value of the -acquired lands at rates
fixed by the Land Acquisition officer) wth a duty worked
out at Rs. 5,07,919.20, that it was then learnt that in
respect of the acquired Ilands the Cvil Court had enhanced
the conpensation fixed by the Land Acquisition officer and
had ordered paynment thereof with interest at 4%  (particul ars
wher eof were specified) and that, therefore, the respondent
proposed "to rectify the assessnent under s. 61 as m stake
apparent from the record and adopt the above enhanced
conpensation awarded by the Court". It is thus clear that
the rectification is being undertaken on the ground that the
initial valuation adopted in respect of the acquired | ands
was based at rates fixed by the 'Land Acquisition. Oficer,
that such valuation was obviously wong in view of the
enhanced compensation awarded by the , GCvil Court/ and,
therefore, the enhanced conpensation was sought to be
i ncluded in the principal value of the estate by undert aki ng
the rectification proceedings. In substance it cannot be
said to be a case of rectification of any-m stake apparent
fromthe record but the respondent is really seeking to
change hi s opinion about the valuation of the acquired |ands
because sonme other authority, nanmely the G vil Court has
valued the same differently. Now, for the purpose of
enhancing the value of the acquired |ands on the. basis of
their wvalue. - as determ ned by the Cvil Court the
respondent nust resort to provisions of s. 59 and proceed to
make reassessment but such reassessment has to be done
within the period of three years from the date of the
original assessnent under s. 73 A of the Act. It seems to us
that in the instant case the respondent resorted to s.61
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because the rectification of any m stake apparent fromthe
record could be done at any tine within five years fromthe
date of the original assessnent.

In Ethel Rodrigues v. Assistant Controller of Estate
Duty, Estate Duty, Estate Duty-cum |l ncone-tax Circle,
Mangal ore, on simlar facts when the Assistant Controller of
Estate Duty, Bangal ore had i ssued a notice purporting to act
under s.61 of the Act on the ground that the estate had been
val ued at an enhanced figure in the probate proceedi ngs and
had in proceedings undertaken pursuant to such notice
enhanced the wvaluation of the estate in accordance with its
val uation placed on the estate in the probate proceedings
and consequently enhanced the estate duty, this Court
guashed the order of rectification. The principle enun-
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ciated by this Court” in that case has been succinctly
summari sed in the head-note thus:

"Where the Controller has nade his own val uation
of the estate of a deceased person under s. 36 of the
Estate Duty ~Act, 1953, he has no jurisdiction to
rectify the assessnent under 's. 61 on the ground that
the estate has been taken at an enhanced value in the
pr obat e proceedings. taking the enhanced value put
upon the estate in the probate proceedi ngs he cannot be
said to rectify any m stake apparent fromthe record of
the estate duty assessnment but he woul d be changing his
opi ni on about' the valuation of the valuation of cause
sone ot her authority has valued the estate differently.
For the purpose of s. 61, the only record that the
assessing authority can look into is the record
relating to the assessnent of estate duty and not any
other record such as the be cord in the probate
proceedi ngs which is not rel evant.

For the purpose of enhancing the value an estate
on the basis of the value taken in the probate
proceedi ngs the Controller ~has to. invoke @ the
Provisions of s. 59 and proceed to reassess’ and for
such a reassessnent the bar provided ins. 73 Awll
operate."

In our view, the facts of the instant case clearly cone
within the ratio of the aforesaid decision. The H gh Court
has attenpted to distinguish the above decision by stating
that in the instant case the res respondent had nerely
accepted the value of the acquired |ands as determn ned by
the Speci al Deputy Coll ector in his award and the
account abl e person had no objection to this course and,
therefore, the respondent himself did not estimate the
mar ket val ue of the |lands on the date of death of Rashid and
as such it was not a case of change of opinion on his part
as regards the <correct valuation of the lands.” It is
difficult to accept this view It cannot be disputed that
when the original assessnment was nade it was the duty of the
respondent, after scrutinising the Account filed and
examning the materials produced before him to value the
estate of the deceased properly under s.36 of the Act and
when he accepted the conpensation fixed by the Specia
Deputy Collector as the proper valuation he nust be deened
to have adopted that evaluation as his own estinmated val ue
of the 1lands which he wanted to enhance by relying upon the
val uation made by the another authority, namely, the Cty
Cvil Court. To such a case s.59 is clearly attracted but
obviously with a view to avoid the bar of s. 73-A he
purported to. issue the inmpugned notice under s.61 and
therefore the same is liable to be quashed. The aforesaid
deci sion seens to | end support to the
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second ground wurged by counsel for the appellant for
guashi ng the inpugned notice but we would Iike to base our
decision on the first ground discussed above. In this case
also we are told that the rectification proceedings have
been conpleted pursuant to the inpugned notice, which also
nust be quashed.

In the result, the notice under s.61 of the Act and the
rectification- order passed in pursuance thereof are

guashed. The Revenue will pay the costs of the appeal-to the
appel | ant .
V. D. K. Appeal s al | owed.
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