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CASE NO. :
Appeal (civil) 5142 of 1998

PETI TI ONER:
Val li anmal (D) by Lrs.

RESPONDENT:
Subramani am & O s.

DATE OF JUDGVENT: 31/08/2004

BENCH:
Ashok Bhan & S.H Kapadi a

JUDGVENT:
JUDGMENT

BHAN, J.

Aggri eved agai nst the judgnent and decree passed by the High
Court of Judicature at Madras in Second Appeal No. 1324 of 1983
wherein the Hi gh Court while reversing and setting aside the
concurrent judgnents of the two courts bel ow has dismnmissed the suit
whi ch had been decreed by the courts below, the plaintiff/appellants
have filed the present appeal (nowrepresented through L.Rs.).

Since the dispute is between the nenbers of the famly it would
be useful to refer to geneal ogy of the famly, which is as under:

ANGAPPA GOUNDER

Dl ED 1904
(When Mal aya CGounder was 10 years old)

Mal aya Gounder Mar appa Gounder
Plaintiff (Died on 23.6.1983) (Died in
1923)
| |
Ramayee Ammal (wife) Nachayyee Ammal
(Died on 2.1.1979) (Died in 1925)
|
|
| |
|
| | | I |
(son) (daughter) (daughter) (daughter) |
Mut husany Val | i ammal Ammani anmal Angayanmal |
(died in 1943) (Died in 1940) Married to Married to |
(I ssuel ess) married Kar uppana V. A. Kal appa |
| Chi nnasany Gounder Gounder |
| Gounder ( Def endant) ( Def endant) |
| (died on 18.7.1982) (daughter)

| | Anman




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 6

i amal
Val lianmal, wife | (died on 2
2.11.2001)

(Appel I ant) | Married to
(died on 10.8.2001) | Chi nnamal ai Gounder

(Appel l ant )
| (now decease

d -
Subr amani an Sami at hal through Lrs.)
( Def endant) ( Def endant) |

Ponnanmal P. C. Pal ani sany P. C. Kandasarny
(Appel | ant) (Appel | ant) (Appel | ant)

Oiginal plaintiff Ml aya Gounder died after the disposal of the
first appeal. Respondents who filed the appeal in the H gh Court
i mpl eaded Ammani ammal’ daughter of the brother of the origina
plaintiff and Valliammal, daughter-in-law, wife of the pre-deceased
son Mut husany as the legal representatives of Ml aya Gounder on
the basis of an alleged will executed by himin their favour
Val | i anmmal died intestate without any issue during the pendency of
the appeal in this Court on 10.8.2001 and after her death her share
has devol ved on the defendants/respondents being the nearest
collateral. Ammani ammal al so died on 22.11.2001 and is now
represented through her children

The [ and neasuring 10.37 \0261/2 acres (suit |and) bel onged to

Mal aya Gounder, plaintiff and his younger brother, NMarappa

Gounder. Marappa Gounder stood guarantee for his Uncle

Chi nnamal ai Gounder in a |oan transacti on advance by one
Samasundaram Chettiar who was a noney-lender for a sum of Rs.

200/ - . Samasundaram Chettiar filed a suit being OS No. 338 of 1925
agai nst Chi nnanal ai Gounder as well as the guarantor. Marappa
Gounder died in the year 1923 and was succeeded to by his brother

Mal aya Gounder, as the |egal representative of Marappa Gounder

Suit was decreed against the debtor as well as the guarantor. They
were made jointly liable. Suit land was sold on 1.8.1927 in the
auction to satisfy the decree passed in OS No. 338 of 1925. Land
was purchased by one Chockal i ngam Chettiar. Chockal i ngam

Chettiar could not get physical possession of the |and, however, he
was given the synbolical possession

The suit |and was purchased by Ramayee Ammal wife of

Mal aya CGounder, original Plaintiff, for a consideration of Rs. 500/- on
5.12.1933. Ramayee Ammal executed a registered will \in favour of

her daughters the defendants/respondents herein. Ramayee Amal

died on 2.1.1979.

Mal aya CGounder, after the death of his wife filed the present

suit for declaration and permanent injunction against his daughters
with the avernents that long after the auction sale the plaintiff
Mal aya Gounder approached Pattayakkaarar, who was ki nd enough

to pay a sumof Rs. 500/- to Chockalingam Chettiar in full and fina
settlenent of the decreetal debt in O S No. 388 of 1925.
Chockal i ngam Chettiar in turn sold the suit |and which he had
purchased in court auction in favour of Ramayee Anmal, wi fe of the
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plaintiff on 5.12.1933. The sale consideration for the same was paid
through Ramiah Pillai, the Secretary of Pattayakkaarar. It was

all eged that he got the sale deed executed in favour of his wife as a
benam as he thought it would not be safe for himto get the sale

deed executed in his name as some creditors of Marappa Gounder

may not create a problemin future. It was further averred that the
property was all along in his possession and that he continued to
encunber the property as its owner. He nortgaged the sanme to co-
operative society. He treated the property to be ancestral. Even a
partition had taken place between the plaintiff and his co-sharers. In
these docunents, the suit land was treated as an ancestral property

and his wife neither objected to the partition nor claimed any share in
it. That his wife knew that she was only a name-|ender, and did not
claimthe property to be hers. Oiginal Plaintiff Mlaya Gounder’'s son
Mut husany di ed issueless and his wife Vallianmal was al so residing

with him After the death of Ramayee Ammal on 2.1.1979 the

daughters started claimng right over the property and tried to
trespass into the sane. Plaintiff resisted their action and nei ghbours
intervened and supported his claim Suit was filed to establish his
title over the suit land and to get an injunction restraining the

def endant's from di st urbi ng his peaceful possession

In the witten statenment filed by the defendants/respondents the
claimof the original plaintiff over the suit |and was di sputed.
According to them plaintiff was not the owner of the suit land. After
the court sale, Ramayee Anmal being the vendee from auction

purchase becane the absol ute owner.~ She executed a will and

bequeat hed the suit land in their favour. The case put forth by the
plaintiff that the property was purchased inthe name of Ramayee

Ammal as benam on his behalf to safeguard the same from sone

ot her creditors of Marappa Gupunder was deni ed. According to
them the brothers of Ranayee Ammal who were well to do provided
noney and hel ped her in acquiring the suit |and. Regardi ng the

nortgage and the partition effected by the plaintiff it was averred that
the sanme were fraudul ent transactions w thout the know edge of the

real owner. |If Ranmayee Amal was not the real owner, she would

not have executed the registered will in their favour on 28.1.1974.
Accordingly, it was prayed that the suit be disnissed.

Trial Court after taking into consideration evidence both ora

and docunmentary into consideration decreed the suit and held that
Ramayee Ammal was hol ding the property benam on behal f of the

Mal aya Gounder, the original plaintiff. It was also held that the
property continued to be in possession of the Malaya Gounder in

spite of court sale and he al one was dealing with the sanme as the
owner . Trial Court held that the plaintiff had purchased the property
in the name of his wi fe Ranayee Ammal apprehending that other
creditors of Marappa Gounder m ght nove against the plaintiff as he
was the | egal representative of his brothers. Judgnent and decree
of the trial Court was confirned in the appeal by the first Appellate
Court .

After the decision of the first Appellate Court original plaintiff

Mal aya Gounder di ed and the defendants/respondents filed the

appeal in the Hi gh Court inpleading Ammani ammal (brother’s

daughter) and Valliammal (daughter-in-law) as his |ega
representatives on the basis of the alleged will executed by himin
their favour. Substantial question of law framed in the second appea
was:

"Whet her the courts bel ow have wrongly cast
the onus of proving the benam nature of the
sal e on the defendants and further nore

whet her they have failed to apply the various
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tests laid down by the Supreme Court for
determ nation of the question whether the sale
in favour of Ranmayee was a benani

transacti on?"

The High Court set aside the findings recorded by the courts
bel ow and held that the plaintiff had failed to prove that he had

purchased the property in the name of his wife as a benam. He
failed to prove that he had provided the noney for the purchase of
the suit land in the nanme of his wfe. He had also failed to prove that

Pat t ayakkaar ar provi ded the noney for the purchase of the suit |and

in the name of his wife on his behalf or that he had repaid the noney
later to Pattayakkaarar. Considering all these circunstances, the

H gh Court came to the conclusion that the trial court and the first
Appel | ate Court m sconcei ved and m sconstrued the evidence and
conmitted grave error in decreeing the suit. The findings recorded by
the court's bel ow were set aside being perverse and not sustainable

in |law

Counsel of the parties have been heard at |ength.

There is a presunptionin |law that the person who purchases

the property is the owner of the same. This presunption can be

di spl aced by successfully pleading and proving that the docunent
was taken benam in the nane of another person from some reason

and the person whose nanme appears in the docunent is not the rea
owner, but only a benam . Heavy burden |lies on the person who

pl eads that the recorded owner is a benam-hol der.

This Court in a nunber of judgnents has held that it is well-
establ i shed that burden of proving that a particular sale is benam lies
on the person who alleges the transaction to be a benani. The
essence of a benam transaction is the intention of the party or parties
concerned and often, such intention is shrouded in a thick veil which
cannot be easily pierced through.. But such difficulties do not relieve
the person asserting the transaction to be benani” of any part of the
serious onus that rests on him nor justify the acceptance of nere
conjectures or surmses, as a substitute for proof. Referred to
Jaydayal Poddar Vs. Bibi Hazra, 1974 (1) SCC 3; Krishnanand
Vs. State of Madhya Pradesh, 1977 (1) SCC 816; Thakur Bhim
Singh Vs. Thakur Kan Singh, 1980 (3) SCC 72; Hi s Hi-ghness
Maharaj a Pratap Singh Vs. Her Hi ghness Maharani Sarojini Devi
& Ors., 1994 (Supp. (1) SCC 734; and Heirs of Vrajlal J. Ganatra
Vs. Heirs of Parshottam S. Shah, 1996 (4) SCC 490. It has been
held that in the judgments referred to above that the question whether
a particular sale is a benami or not, is largely one of fact, and for
determ ni ng the question no absolute formulas or acid test, uniformy
applicable in all situations can be laid. After saying so, this Court spelt
out follow ng six circunstances which can be taken as a guide to
determ ne the nature of the transaction:

1. the source from which the purchase noney cane;

2. the nature and possession of the property, after the

pur chase;

3. notive, if any, for giving the transaction a benam col our
4. the position of the parties and the relationship, if any,
bet ween the clai mant and the all eged benam dar

5. the custody of the title deeds after the sale; and

6. the conduct of the parties concerned in dealing with the

property after the sale."

The above indicia are not exhaustive and their efficacy
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varies according to the facts of each case. Neverthel ess, the source
fromwhere the purchase noney canme and the notive why the

property was purchased benani are by far the npbst inportant

tests for deternining whether the sale standing in the name of one
person, is in reality for the benefit of another. W would exani ne the
present transaction on the touchstone of the above two indicia.

Plaintiff’s case was that he had purchased the suit land in the
nane of his wife in order to screen the property fromthe creditors of
his brother. The nanmes of the creditors were not given in the plaint.
The plaintiff averred that one Pattayakkaarar paid consideration for
the purchase of the suit land. The relevant passage fromthe plaint
as follows:

"Thereafter the plaintiff approached the

Pat t akkar ar agai n and he was ki nd enough to
pay Rs. 500.00 to Chokkal'ingam Chettiar in
full settlenment of the claim The paynent was
made t hrough Ram ah-Pillai, the Secretary of
Patt akkar'ar. I n pursuance of the Settlenent,
Chokkal i ngam Chettiar executed a sale deed

on 05.12.1933 with regard to the entire suit
properties reciting therein that he had

recei ved the sal e consideration from Ramai ah
Pillai. Wen taking the sale deed, plaintiff
thought that it will not be safe to have the sale
deed executed in his favour, as sone ot her
creditors of Marappa Gounder m ght again

give trouble and therefore the sal e deed was
taken benam in the name of his wife

Ramayee Amal . "

In law title to the property vests in the person in whose favour
the sal e deed has been executed. Therefore Ramayee Amral was
the absol ute owner of the property. By a registered will dated
28.1. 1974 she bequeat hed the suit land to her daughters
def endant s/ respondents. The presunption in favour of Ranayee
Ammal coul d be displaced only if her husband Mal'aya Gounder, the
original plaintiff, was able to prove that there were circunstances
whi ch warranted the purchase of the property benami in the nane of
his wife. The plaintiff, in order to prove that he was the real owner of
the property was required to show that there were valid reasons for
purchase of the property in the nane of his wife and that he had paid
the nmoney for the purchase of the land. Plaintiff in his evidence as
PW adnitted that neither his brother nor he hinsel f had any
creditors in the year 1933 when the | and was purchased by his wife
Ramayee Ammal. Therefore, the reason given by himfor the

purchase of the land in the nane of his wife is not plausible. It also
appears fromhis deposition that he had some other pieces of |and

in another village which were recorded in his nane: Nanes of
prospective creditors have not been disclosed. |f there were any

unsatisfied creditors then they woul d have proceeded agai nst the
plaintiff for the recovery of their noney by attachment or sale of the
| and held by himin other village. Action took place in 1927.  Land
was purchased by Ranayee Ammal in the year 1933. During these

six years no other creditors had cone forward to clai many noney
against him or his uncle for whomthe guarantee was given by his
brother. Debt, if any, would have becone tine barred. Even after
1933 no creditor cane forward with any claim Mar appa Gounder
brother of the plaintiff died in 1923. The property was sold in
execution of the decree in the year 1927 and the sale deed in favour
of Ramayee Ammml, the wife of the plaintiff was executed in the year
1933. Apprehension of the plaintiff that sone other creditors of

Mar appa Gounder might proceed against the plaintiff is totally
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unj ustifi ed. The case put up by the plaintiff that he purchased the
land in the nanme of his w fe benam does not seemto be plausible.

The plaintiff did not provide any noney for the purchase of the
land in the name of his wife. Neither in the plaint nor in his deposition
the plaintiff explained satisfactorily when the nmoney was provi ded by
a third person. Neither the person who alleged to have paid the
noney nor anyone el se on his behal f has exam ned as a witness.

Therefore, it cannot be held that Pattayakkaarar or anyone el se paid

the consideration on behalf of the plaintiff. It is not even averred by
the plaintiff that Pattayakkaarar provi ded nmoney on his behal f or that
he repaid the noney to himlater.

It is well settled that intention of the parties is essence of the
benam transaction and the nopbney must have bean provided by the
party invoking the doctrine of benam. The evidence shows clearly
that the original plaintiff did not have any justification for purchasing
the property in the name of Ramayee Anmal. The reason given by
himis not at all acceptable. The source of nobney is not at al
traceable to the plaintiff. No person naned in the plaint or anyone
el se was examined as a witness. ~The failure of the plaintiff to
exam ne the rel evant w tnesses conpletely denolishes his case.

Since the original plaintiff failed to prove that he had provi ded
the noney for the purchase of the | and and the reasons why he
purchased the property benami in the nane of his wife, the High
Court has come to the right conclusion that Ranayee Amual did not
hol d the property as benanm on behal f of her husband Mal aya
CGounder .

For the reasons stated above, we do not find any nerit in this
appeal and dismiss the sane with no order as to costs.




