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PETI TI ONER
STATE OF WEST BENGAL & ORS

Vs.

RESPONDENT:
SHI VANANDA PATHAK & ORS

DATE OF JUDGVENT: 11/ 02/ 1998

BENCH
S. SAGH R AHVAD, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
W TH
CIVIL APPEAL NO 2567 ~OF 1998
(ARl SI NG FROM SPECI AL LEAVE PETITION (ClVIL NO. 3512/93)
JUDGMENT
S. SAGH R AHMAD, J.

Whet her "judicial —obstinacy’ can be treated as a form
of "bias" is the question which we intend to answer in these
appeals. As the answer depends wupon the peculiar. facts
i nvol ved in these cases, they are being examined in alittle
detail.

2. Leave granted in the Special Leave Petition

3. These two appeals are directed against the /judgnent
dated 21st July, 1992 passed by a Division Bench of the
Calcutta High Court conprising of M. Justice Ajit  Kunar
Sengupta and M. Justice Shyamal Kumar Sen

4. Promotion to the posts of Inspector of M ni-mum Wages,
I nspector of Trade Unions, other Inspectors, Investigators,
Supervisors, etc, constituting the Wst Bengal Subordinate
Labour Service, is regulated by Rul es made under Articl e 309
of the Constitution which were first notified on 25.9.1973
and again on 1.8.1988 with certain nodifications.” It was
provided in the Rules that fifty per cent of these posts
shall be filled up by direct recruitnment on the basis of the
results of the West Bengal M scell aneous Service Recruitnent
Exam nation and the remaining fifty per cent by pronotion.
Oiginally, under the 1973 notification, the eligibility for
pronotion was restricted to the follow ng :

(a) Confirmed Upper Division derk

of the Labour directorate and of

the shops and est abl i shnent

Directorate, Govt. of Wst Bengal

(b) Confirmed Labour Welfare Worker

of the Labour Directorate, West

Bengal , who wer e at | east

Matricul ates or had equi val ent

qualification and had rendered not

| ess than 10 (ten) years continuous

service as Labour Welfare Wrkers

under the | abour Directorate.

(c) Confirmed Assistant Conputers
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in the statistical section of the
Labour Directorate, Wst Bengal

5. Subsequently, under t he 1998 notification, t he

eligibility was a little expanded and the pronotion was to

be made from anongst :
(a) Confirmed Upper Division derk
of the Labour Directorate, and of
t he Shops and Est abl i shnent s
Directorate.
(b) Confirmed Labour el fare
Workers of the Labour Directorate,
West Bengal (now placed wunder the
West Bengal Labour Wl fare Board
constituted under the West Benga
Labour Welfare Fund Act, 1974)
Matricul ates or have  equi val ent
qual i fication, who ~were -appointed
to the same post” prior to the 1st
July, 1976, the date on which the
West' Bengal ~ Labour Wl fare Board
started —functioning, and have
rendered not less than~ 10 (ten)
years continuous service in the
post of Labour Welfare Workers
under Labour Directorate.
(c) Confirmed Assistant Conputers
in the Statistical Section of the
Labour Directorate.
(d) Confirmed Upper Division Oerks
of the regional offices under the
Labour Directorate —and -under the

Shops and Est abl i shnent s
Directorate, Governnent of West
Bengal
6 Confirmed Assistant conputers, thus, constituted, under

both the notifications, one of  the feeder posts for
pronotion to the posts in the Subordi nate Labour Servi ce.

7. Six of such Assistant Conputers (hereinafter referred
to as Respondents) filed a Wit Petition (C O _No. 6584(W
of 1984) in the Calcutta Hgh Court, setting out therein
that although they were eligible for pronotion to the posts
of I nspector, Investigator and Supervisor —etc. of the Wst
Bengal Subordinate Labour Service, the respondents of that
Wit Petition, nanely, the State of West Bengal
Comm ssi oner of Labour and the Joint Labour Conmi ssioner
(Statistics), had promoted only "the confirmed Upper
Division Assistants’ to those posts in 1978 and their claim
for pronotion was conpletely ignored. It was also stated
that al though 48 vacancies were avail able in the Subordinate
Labour Service in the Labour Conmi ssioner’s Ofice under the
Labour Directorate, the respondents intended to  fill up
those vacancies by pronoting only the Upper Division derks
and not the persons fromother feeder posts, including the
Assi stant Computers. It was alleged that although only six

per manent  Upper Division derks were avail abl e, t he
respondents, nanely, the State Govt., Labour Comm ssioner
etc. of that Wit Petition intended to fill up the higher

posts by pronoting the tenporary Upper Division Cerks and
not the Assistant Conputers who being eligible for pronotion
to the posts wunder the Wst Bengal Subordinate Labour
Service were entitled to be considered for such pronotion.
Consequently, they prayed for the following reliefs:
"(a) for a wit of Mandanus
conmandi ng the Respondents to
promote the petitioners to the
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8.

next hi gher posts, nanely,
I nspectors, |nvestigators and
Supervisors etc. in the West
Bengal Subor di nat e Labour
Service under t he Labour
Di rectorate, CGover nent of
West Bengal and also further
conmandi ng t he Respondents not
to prombte the tenporary
and/ or non- confi r med Upper
Division Clerks to the said
post s;

(b) for a Wit of Certiorari
directing the Respondents to
produce the records of this
case to this Hon'ble Court, so
that conscionable justice may
be rendered;

(¢c) A Rule interns of prayers (a)
and (b);

(d) An__interimorder of injunction
restraining the Respondent s

and/ or their agents from

giving any pronotion to the
sai d hi'gher posts nanel y

| nspect or, | nvesti gat or,
Supervisor etc, in the West
Bengal Subor di nat e Labour
Service under t he Labour
Di rect orat e, CGovernnent of
West Bengal till the disposa
of the Rule;

(e) Any other order and/or orders
as your Lordships may deemfit
and proper."

This Wit Petition cane up for

Justice Ajit Kumar  Sengupta . ('since
judgrment dated 21.8.1984, allowed it
operative order

“I'n ny judgnent this is a clear
case of arbitrary and
di scrimnatory action on the part
of the respondents in depriving at
| east 9 per sons from their
legitimate pronotion in the West
Bengal Subordinate Labour Service.
In the result, this application
must  be al l owed. The deci si on
and/or the orders or pronotion, if
nade on the basis of the approved

lists, are set asi de. The
respondents are directed to give
pronoti on t he West Bengal

Subor di nate Labour Service on the
basis of the integrated G adation
List (Flag "A" in the file) and
shal | gi ve pronoti on to t he
Assi stant Computors including the
wit petitioners in the Wst Benga
Subordi nate Labour Service. They
are directed to issue the orders of
pronmotion forthwith in terns of
this order. The respondents shal

give pronotion to the Assistant
Conput or i ncl udi ng t he Wit

hearing before M.

retired),

W th

t he

who, by
fol I owi ng
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petitioners to t he Subor di nat e
Labour Service wth effect from
13th March, 1980 when 29 Upper
Di vi si on Cl erks wer e pr onot ed
i gnoring the claimof the Assistant
Conput or s accordi ng to the
seniority determned on the basis
of the said Rules.
Let this order be carried out
within two weeks from the date of
conmuni cati on of this order."
9. The direction to pronote the present respondents,
nanmely the Assistant Conputors to the Subordinate Labour
Service with effect from 13.3.1980 was obviously given for
the reason that it came out during the course of the
proceedi ngs that the Governnment, in the nmeantinme, had filled
up 31 posts on 13.3.1980 by pronoting 29 Upper Division
Clerks and 2 Labour Wl fare Workers. By anot her order passed
on the sanme date, nanmely on 13.3.1980, five pronotions nore
(two Assi'stant Conputors and 3 Labour Welfare Workers) were
made.
10. This judgnent was challenged by a nunber of affected
enpl oyees (about 32 employees), who filed an appea
(F.MAT. No. 3213 of 1984) before the Division Bench and
the latter, nanely, the D vision Bench, by its judgnment and
order dated 17.1.1985, allowed the appeal by the follow ng
order:
"After hearing the | earned
Advocates of the parties and after
consi deri ng the facts and
ci rcunst ances of t he case, we
nodi fy the inpugned order of the
| earned Trial Judge and direct that
the authorities concerned -shal
consi der the cases of pronotion to
the West Bengal Subordinate Labour
Service of the appellants  as al so
of the wit petitioners and the
added respondents in accordance
with law and the prescribed rules
including the appointnent rules,
within three nonths form date.
It is made clear that we have
not expressed our opinion on the
nerits of the respective cases of
the parties.
This order virtually disposes
of the appeal . The appeal is

treated as on day’'s list and both
the appeal and the application are
di sposed of as above. There will be

no order for costs.”
11. By this order, the direction passed by M. Justice Ait
Kumar Sengupta for pronotion of Assistant Conputers, —and
that too with effect from 13.3.1980, was substituted by a
fresh direction that the cases of Assistant Conputers as
al so those of others would be considered in accordance wth

law and the prescribed rules, including the appointnent
rul es.

12. In conpliance of this direction, the State of West
Bengal and ot her appellants bef ore us, after due
consi deration, pronoted 40 enployees drawn from all the

three categories of feeder posts, including those nanely,
the present respondents, who had filed Wit Petition (C. O
No. 6584 of 1984), by two orders. (i) Order No. 1187 G E.
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dated 16.4.1985 and (ii) Order No. 1832 GE dated 6.6.1985
to various posts in the Subordi nate Labour Service.

13. Two years later, the sanme persons, nanely, the present
respondents, except Smt, Shyamali CGhatak (nee Chakraborty),
who had earlier filed Wit Petition (C. O No. 6584 of 1984),
filed another Wit Petition (registered as Matter No. 1449
of 1987) in the Calcutta Hi gh Court, praying that they may
be paid arrears of salary and allowances with effect from
13.3.1980 in terns of the judgnent and order dated 21.8.1984
passed by M. Justice Ajit Kumar Sengupta. This Wit
Petition was disposed of by M. Justice Prabir Kunmar
Maj undar by his judgnent and order dated 22.4.1988 by
observing, inter alia, as under :"

"I have considered the respective

submi ssi ons of the parties. It
appears that the order of the
| earned trial = judge nmade on the

earlier wit petition dated August
24, 1984  was nodified and it was
observed by “the court ~of appea
t hat
"After hearing the |earned
advocates of the parties and
after considering the facts
and circunstances of the case,
we nodify the inpugned order
of the learned Trial Judge and
direct that the authorities
concerned shall consider  the
cases of the pronotion to the
West Bengal Subordinate Labour
Services of the appellants as
also of the Wit Petitioners
and the added respondents in
accordance with law and the
prescribed rules including the
appoi ntnent rules wthin the
three months fromdate.’
Therefore, it was a direction
of the court of appeal upon the
concerned authorities to consider
the cases of the appellants, wit
petitioners as also the added
respondents in accordance with |aw
and the prescribed Rules including
the appointnent rules. Therefore,
it appear to me that whatever
entitlenent, so far as the wit
petitioners are concerned, is there

in t he rel evant rul es, t he
petitioners will get it and their
claim to the benefits as also
seniority wil | be consi der ed
accordingly and in conplying such
authorities concerned wll comply

with the direction of the court of
appeal as also the learned tria
court so far nodified by the Court
of Appeal .

In the facts and circunstances
of the case, | do not see any
ground to interfere in this case
and the authorities will be free to
consi der the case of the wit
petitioners as also other persons
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concerned wth
accordance wth

contained in t he

t he matt er in
t he di rections

order of the

appeal court in FFMAT. No. 3213

of 1984.

The wit petition is thus

di sposed of."

14. This judgnment was
which, at the tinme of
M. Justice Ajit Kumar
Kumar Sen and they,

21.7.1992, allowed the
respondents (appellants
Conputors to have been

chal | enged before the Division Bench
hearing, incidentally, conprised of
Sengupta and M. Justice Shyama
by their impugned judgrment dated
appeal wth the direction that the
before us) shall treat the Assistant
pronoted to the Subordi nate Labour

Service with effect from13.3.1980. It was further directed

that although they will

not be entitled to any arrears of

salary with effect from that date, their basic pay in the
scale of pay would be fixed by treating 13th March, 1980 as
the date ~of their pronotion without, however, affecting the
seniority and other benefits of the persons already pronoted
to the Subordinate Labour~ Service. The pay so fixed, was
made payable to themw th effect fromJuly, 1992.

15. It is this judgnent which is challenged before us in

both the appeal s.

16. Learned counsel appearing on behalf of State of West
Bengal as also the /counsel appearing on behalf of the
appel lants in the connected appeal have assailed the

j udgrment not only on
that M. justice At

nmerits but also on the technical plea

Kumar Sengupta havi ng expressed his

vi ews when he had decided, as a Single-Judge, the first Wit
Petition, nanely C O No. 6584(W of 1984, should not have
sat in the Division Bench to hear the appeal in the sane
matter between the same parties though initiated on a
subsequent Wit Petition. It is contended that although the
direction of M. Justice Ajit Kumar Sengupta to the effect
that the Assistant conputors (sonme of the respondents
herein) shall be pronoted with effect from 13.3.1980, had
ceased to exist as the appeal against the judgnent, in which
this direction was contained, was disposed of by the
Di vi si on Bench by issuing a fresh direction, the respondents
herein, filed another Wit Petition seeking enforcement of

the old direction of

M. Justice Ajit Kumar Sengupta by

requiring the State Governnent to pay to them the arrears
of salary of the higher post wth effect fromthat date

nanely, 13.3.1980. It

is contended that the |earned Single-

Judge having disposed of this Wit Petition by observing
that the direction issued by the Division Bench al one was
enforceable, no interference was called for in the matter

but M. Justice Ait
view and held that the

Kumar Sengupta reiterated his earlier

respondents shall be treated to have

been pronpoted to the Subordinate Labour Service with effect

from 13. 3. 1980.

17. Learned counsel for the respondents contended that the
direction of the subsequent Division Bench, presided over by

M. Justice Ajit Kumar

Sengupta, that the respondents shal

be teated to have been pronoted with effect from 13. 3.1980

was i nnocuous i nasmuch
with effect fromthat

affect the seniority of

as neither the arrears of salary
date was to be paid nor were they to
persons already pronoted tot he

Subor di nate Labour Ser vi ce. In this situation, it is

contended, it would not

i mpugned j udgnent.

be proper to interfere with the

18. A copy of the Wit Petition filed before the Calcutta
Hi gh Court by the respondents a second tine (being Mtter

No. 1449 of 1987) has

been filed before us. In order to
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i ndicate the real controversy involved in that Wit
Petition, the rel evant paragraphs of that Wit Petitions are
reproduced bel ow :

"Your petitioner sate that
against the aforesaid illegalities
nanely the denial of pronotion
seniority and other benefits to the
petitioners as prescribed in law, a
wit application was filed on
behal f of the petitioners before
this Hon' ble Court whi ch was
nunbered as C O 6584 [ (W/84.
After hearing of the parties the
Hon' ble M. Justice A K Sen Cupta
was pl eased to allow the said
application of the petitioners
directing the authorities to give
promoti on on the basis of the
seniority. Hi s Lordship was further
pl eased to direct the -authorities
to give promotion “to the Wit
Petitioners to the sub-ordinate
Labour service w.e.f. 13th March
1980. Hi s Lordship was further
pl eased to direct the authorities
to gi ve pronoti on to t he
petitioners to the West Bengal Sub-
O dinate Labour \ Service forthwith
But against the said Judgment of
Hi s Lordship M. A K Sen Gupta and
Appeal having the Tender  No. FMAT
3213 was preferred before this
Hon' bl e Court. The Division Bench
after hearing the parties was
pl eased to dispose of the said
appeal directing the Respondent
authorities to follow and (or to
gi ve pronotions in accordance wth
t he above prescri bed rul es.
Therefore the judgnent and the
order of the Trial Judge stood
uphel d. Accordingly, pursuant to
the judgnent of the Trial Court,
authorities pr onot ed t he Wit
Petitioners on 17.4.85 to the posts
of Investigators/lnspectors under
West  Bengal Sub- ordi nate Labour
Servi ces, Labour Di rectorate,
Government of West Bengal and the
petitioners have been posted in
different places in the said posts
where they are new served. A copy
of the Judgnent in C.O No. 6584
(W / 84 passed by the Hon’ ble M.
Justice A K Sengupt a annexed
herewith and along with the order
passed by the Division Bench in
FMAT 3213/84 and marked as Annexure

5. Your petitioners state that now
they have been pronoted in the Wst
Bengal Sub- or di nat e Labour
Services, but as per the order of
this Hon'ble Court they are deened
to be promoted and or in service
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si nce 13th Mar ch, 1980.
Accordingly, the petitioners are
entitled to get the seniority and
al so the nonetary benefits of West
Bengal Sub-ordi nate Labour Services
with retrospective effect from13th
Mar ch, 1980.

6. Your petitioners state that
there has been arrear dues to the
petitioners since 13th march, 1980.
The petitioners made severa

representations bef ore the
authorities for the paynment of the
sai d arrear dues but the Respondent
authorities have not paid the sane
to the petitioners. On 12.12. 86,
the petitioners made a witten
representation to the Respondent
No. 1 along with the statenent of
arrear dues prayi ng i medi ate
paynment of the said arrear dues
from13.3.80 to 16.4.85 and in that
letter demandi ng justice. The
petitioners also pointed out that
for the above non-paynment of the
arrear dues, the petitioners were
faci ng acutefinancial troubles. But
until now the authorities have done
nothing for the grant and or
payment of the said dues from 13th
March, 1980 to 16.4.85 to the
petitioners. A copy of the said
representation dated 12.12. 86 along
with the statenents of the said
arrear dues are collectively marked
as Annexure "B" and Bl to this
appl i cation.

7. Your petitioners state that the
authorities deni ed equal
opportunities of pronotion to them
The authorities gave promptions to
West  Bengal Sub- ordi nate Labour
Services only from the Upper
Di vision Cerks, even sone of these
clerks were not confirned. Thus the
aut horities deni ed Conput er
Assi stants and | abour Vel fare
wor kers of the Labour Departnent
equal pronotion seniority and other
benefits for a long tine. Thus the
whol e activities regardi ng
pronmotion was totally illegal and
or nual afide. That is why the
Hon’ ble M. Justice A K  Sengupta
in CO 6384 (W/84 was pleased to
direct that the petitioners whose
claimfor pronotion accrued |Iong
ago shoul d be deened to be pronoted
to West Bengal Sub-ordi nate Labour
Service on and from 13th March

1980, because on that date nany
j uni or persons and even unconfirned
Upper Di vi si ons Cl erks wer e
promoted to the Labour service. But
the petitioners wer e illegally
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deprived of the said pronotion and
or seniority. Thus the petitioners
are entitled to t he arrear
financial benefits and Seniority on
and from 13th March, 1980.

8. Your petitioners state that they
nmade series of representations
before the authorities for the
promotion and paynment of their
arrear benefits since 13th March

1980, but the authorities had not
yet paid the said arrear. Thus the
petitioners have been put to
unnecessary financial  hardships by
the aforesaid non paynent of arrear
dues. "

19. The follow ng prayer was nmade in the Wit Petition
"10. Your _petitioners hunbly state
and 'submt that the authorities
illegally withheld their pronotion
for a long time but-only pursuant
to the direction and or order of
this Hon’ bl e Court t hey got
promotion in the West Bengal Sub-
ordi nate Labour service which has
been illegally mithheld for a |ong
time. Therefore, the direction of
this Hon' bl e Cour t t hat the
petitioners should be deened to be
prombted since 13th March, 1980
should be conplied wth by the
authorities by paying all arrear
benefits and or dues to the West
Bengal Sub-ordinate Labour Service
to the petitioners imediately,

ot herw se t hey wil | suf fer
irreparable loss and or injury."
20. The real question which was, therefore, involved in

that Wit Petition was whether the direction given by M.
Justice Ajit Kumar Sengupta on 21.8.1984 while disposing of
the earlier Wit Petition (C O No. 6584/ (W /84) , was in
exi stence or had ceased to be an operative direction after
the disposal of F.MA T. No. 3213 of 1984 by a Division
Bench on 17.1.1985. The wultinmate order passed by the
Di vision Bench in that appeal has al ready been extracted in
the earlier part of the judgment which woul d showthat the
direction that the respondents shall be pronoted with effect
from 13th March, 1980 was set aside and was substituted by a
fresh direction that the cause of the respondents along wth
other eligible candidates for pronmotion to the Subordinate
Labour Service shall be considered in accordance with |aw
and the prescribed rules including the appointment rules. It
was in pursuance of this direction that the State Governnent
considered the matter of pronotion and by its order dated
16.4.1985, it nmade pronotions of the eligible candidates
drawmn from all the three sources (including the respondents
who had filed Wit Petition (C.O No. 6584/ (W/84), to
various posts in the Sub-ordinate Labour Service. This order
does not indicate that the respondents were pronmoted with
effect from 13th March, 1980; may be this was not indicated
as that direction had been set aside in appeal by the
Di vi si on Bench.

21. Wen the respondents claimed arrears of salary wth
effect from 13th March, 1980 in pursuance of the direction
issued by M. Justice Ajit Kumar Sengupta through a fresh
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petition (Matter No. 1449 of 1987) filed in the Calcutta
Hi gh Court, the learned Single Judge did not grant the
relief and instead observed that since the direction issued
by M. Justice Ajit Kumar Sengupta was nodified, it was for
the State Government to consider their claims in accordance
with the Rules in terns of directions of the Divisions Bench
(Court of Appeal).

22. An appeal against this judgnment was disposed of by a
Di vi sion Bench which included M. Justice Ajit Kumar
Sengupta. The question which, therefore, arises is whether
M. Justice Ajit Kumar Sengupta could sit in the Division
Bench to deci de the appeal against that judgnent?

23. Al judicial functionaries have necessarily to have an
unflinching character to decide a case wth an unbiased
m nd. Judicial proceedings are held in open court to ensure
transparency. Access to judicial record by way of inspection
by the Ilitigant or his l'awyer and the facility of providing
certified copies  of that record are factors which not only
ensure transparency but also instil and inspire confidence
in the inpartiality of the court proceedings.

24. Unlike suits, proceedings under Article 226 of the
Constitution are not -~ conducted strictly following the
provi sions contained “in the Code of Civil Procedure but are
held in accordance with the Procedure " devised by the High
Court itself under which a fair hearing is provided to the
parties concerned before a decisionis rendered. In other
words, principles @ of natural justice are observed strictly
inletter and spirit. One of the requirenents of Natura

Justice is that the hearing should be done by a Judge with
an unbi ased m nd

25. Bias may be defined asa pre-conceived opinion or a
pre-disposition or pre-determ nation to decide a case or an
issue in a particular nmanner, so nuch so that such pre-
di sposition does not |leave the nind open to conviction. It
is, in fact, a condition of mnd, which sways judgments and
renders the Judge wunable to exercise inpartially in a
particul ar case.

26. Bias has many forns. It nmay be pecuniary bias, persona

bias, bias as to subject matter in dispute, or policy bias
etc. In the instant case, we are not concerned w th any of
these forms of bias. W have to deal, as we shall presently
see, a new form of bias, nanely, bias on account of judicia

obsti nacy.

27. Judges, unfortunately, are not infallible. As human
bei ngs, they can comrit nistakes even in the best of their
judgenents reflective of their hard |abour, inpartia

thi nking and objective assessment of the probl emput before
them In the matter of interpretation of statutory
provisions of while assessing the evidence in a particular
case or deciding questions of law or facts, mnistakes may be
conmitted bona fide which are corrected at the “appellate
stage. This explains the philosophy behind the hierarchy of
courts. Such a mistake can be commtted even by a Judge of
the Hi gh Court which are corrected in the Letters Patent
Appeal , if avail able.

28. If a judgnent is over-ruled by the higher court, the
judicial discipline required that the Judge whol e judgnent
is over-ruled nust submt to that judgnent. He cannot, in
the sanme proceedings or in collateral proceedings between
the sane parties, re-wite the over-rul ed judgnent. Even if
it was a decision on a pure question of |aw which cane to be
over-ruled, it cannot be reiterated in the sane proceedi ngs
at the subsequent stage by reason of the fact that the
judgrment of the higher <court which has over-ruled that
judgrment, not only binds the parties to the proceedi ngs but
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al so the Judge who had earlier rendered that decision. That
Judge nmay have his occasion to reiterate his dogmatic views
on a particular question of common |aw or constitutional |aw
in some other case but not in the same case. If it is done,
it would be exhibitive of his bias in his owmn favour to
satisfy his egoistic judicial obstinacy.
29. As pointed out earlier, an essential requirenment of
judicial adjudication is that the Judge is inpartial and
neutral and is in a position to apply his m nd objectively
to the facts of the case put up before him If he is pre-
di sposed or suffers from prejudices or has a biased nind, he
di squalifies hinself fromacting as a Judge. But frank, J..
of the United States in I'n re Linahan, 138 F. 2nd 650 says: -

"If, however, "bi as’ and

"particularly’ be ~defined to nean

the total absence of preconceptions

inthe mnmnd of the judge; then no

one has ever had a fair trial and

no one will. The human mnd, even,
at .i'nfancy, ~is no blank piece of
paper-. We are born with
predi spositions....Mich harm is
done by the nyth that, nerely
by.... taking the oath of office as
a judge, a nan ceases to be human
and strips hi nsel f of al

predil ections, becones a

passi onl ess thinking machine. "

(See also Giffith and Street,
Principles of “Administrative Law
(1973 Edn.) 155; Judicial Review of
Admi nistrative Action by de Smth

(1980 Edn.) 272; Il Admnistrative
Law Treatise by Davis (1958 Edn.)
130.)

30. These remarks inmply a distinction between pre-judging
of facts specifically relating to a party, as against pre-
conceptions or pre-dispositions about general questions of
law, policy or discretion. The inplication is that though in
the former case, a Judge would disqualify hinself, in the
latter case, he may not. But this question does not arise
here and is left as it is.

31. This Court has already, innunerable tines, beginning
with its classic decision in A K Karaipak vs. Union of
India AIR 1970 SC 150, laid down the need of "fair play" or
"fair hearing" in quasi-judicial and adm nistrative mtters.
The hearing has to be by a person sitting with an unbiased
mnd. To the same effect is the decision in S.P. Kapoor vs.
State of Hi machal Pradesh AIR 1981 SC 2181. In an earlier
decision in Mneral Devel opment Linmted vs. State of Bihar
AR 1960 SC 468, it was held that the Revenue M nister, who
had cancelled the petitioner’s licence or the |ease of
certain land, could not have taken part in the proceedi ngs
for cancellation of licence as there was political rivalry
between the petitioner and the Mnister, who had also filed
a crimnal case against the petitioner. This principle has
al so been applied in cases under |abour laws or service
| aws, except where the cases were covered by the doctrine of
necessity. In Financial conm ssioner (Taxation), Punjab vs.
Har bhaj an Si ngh (1996) _ 9 SCC 281, the settl enent
Conmi ssioner was held to be not conpetent to sit over his
own earlier order passed as Settlenent Oficer under the
Di spl aced Persons (Conpensation & Rehabilitation) Act, 1954.
The maxim Neno Debet Esse Judex 1In Propria Sua Causa was
invoked in GQurdip Singh vs. State of Punjab (1997) 10 SCC
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641.
32. The above maximas also the other principle based on
the nost frequently quoted dictumof Lord Hewart C.J. in R
V. Sussex JJ., ex p. M Carthy (1924) 1 K B. 256, 259, that;

"It is of fundanental inportance

that justice should not only be

done but should manifestly and

undoubt edly be seen to be done"
constitute the well-recogni sed Rul e Agai nst Bi as.
33. Bias, as pointed out wearlier, it a condition of mnd
and, therefore, it may not always be possible to furnish
actual proof of bias. but the courts, for this reason
cannot be said to be in a crippled state. There are many
ways to discover bias; for exanple, by evaluating the facts
and circunstances of the case or applying the tests of "rea
i kelihood of bias" or "reasonable suspicion of bias." de
Smith in Judicial Review of Admnistrative Action, 1980
Edn., 262, 264, has -explained that "reasonable suspicion”
test | ooks mainly to outward appearances while "rea
l'i kel'i hood" test ~focuses on- the court’s own evaluation of
the probabilities.
34. In Metropolitan Properties Co. v. Lannon, (198) WL.R
815, it was observed "whether there was a real likelihood of
bias or not has to be -ascertained with reference to right
m nded persons; whether they woul d consider that there was a
real |ikelihood of bias". A nost the sane test has al so been
applied here in an old decision, namely, in Manak Lal vs.
Prem Chand, Air 1957 SC 425. |In that case, although the
Court found that Chairman of the  Bar Council Tribunal
appoi nted by the chief Justice of the Rajasthan H gh Court,
to enquire into the m sconduct of manak Lal, an-advocate, on
the conpl aint of one Prem chand, was not biased towards him
it was held that he should not have presided over the
proceedings to give effect to the salutory principle that
justice should not only be done, it should also be seen to
be done in view of the fact that the Chairman, who,
undoubtedly, was a senior advocate and an ex-Advocate
CGeneral, had, at one tine, represented premchand in sone
case. These principles have had their evolution in the field
of Administrative |aw but the Courts  performng judicia
functions only cannot be excepted fromthe rule of bias as
the Presiding Oficers of the Court have to hear and deci de
contentious issues wth an unbiased mnd. the maxim Neno
Debet Esse Judex In Propria Sua Causa and the principle
"Justice should not only be done but should manifestly be
seen to be done" can be legitimately invoked in their cases.
35. Applying these principles in the instant case, it wll
be seen that although the judgment passed by (M. Justice
Ajit kumar Sengupta in the first wit Petition.in which he
had given a direction that the respondents shall be pronoted
with effect from13.3.1980 was set aside, he (M. Justice

Ajit Kumar Sengupta), in the subsequent wit Petition
between the sane parties, gave a declaration that the
respondents shall be treated to have been pronoted wth

effect from 13.3.1980. Significantly, such a declaration was
not prayed for and what was prayed in the subsequent Wit
Petition was a direction to the State Governnent to pay
arrears of salary of the higher post wth effect from
13.3.1980. To put it differently, in the first Wit
Petition, M. Justice Alit Kumar Sengupta conmanded " Pronote
the respondents wth effect from 13.3.1980"; in the second
Wit Petition, he directed "Treat the respondents as
promoted with effect from 13.3.1980". There is hardly any
di fference between the two judgnents. In fact, the second
Wit Petition constitutes a crude attenpt to revive the
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directions passed by M. Justice Ajit Kumar Sengupta in the
first judgnent and, curiously, M. Justice Ajit Kumar
Sengupta, sitting in the Division Bench, wote, a second
time, a judgnent which was already over-ruled. He garnished
the judgnent by innocuously providing that arrears woul d not
be payable to the respondents nor wll the respondents
affect the seniority of other. But the garniture cannot
conceal the deceptive innocence as it is obvious, on a
judicial scrutiny, that paramount purpose was to re-wite
the over-rul ed judgnent.

36. In view of these facts, we are constrained to observe
that it was not conpetent for M. Justice Ajit Kumar
Sengupta to have presided over the Bench in which the
i mpugned judgnent was passed as he had al ready expressed his
opinion in the earlier wit petition which was over-rul ed.
He should have disassociated  himself from that Bench in
keepi ng with the high traditions of the institution so as
to give effect to the rule that "justice should not only be
done, it /should manifestly be seen to have been done" apart
fromsitting in-appeal, though collaterally, over his own
j udgrent .

37. The appeals are consequently allowed. The judgnment and
order dated 21.7.1992 passed by the division Bench of the
Calcutta High Court is set aside and the Wit Petition
(Matter No. 1449 of 1987) is dism ssed without any order as
to costs.




