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ACT:

Import and Export--Decision to canalise inmport  through
speci al i sed channel or agency--Consti'tutiona

validity--Inport and Export Control Act, 1947--(XVIl of
1947), S. 3--Inports (Control) O der, 1955, Par a.
6(h)--Constitution of India, Arts, 14, 19(1)(f) & (g) and
31.

HEADNCTE
The appellants were inporters and users of glass chatons the
import of which was prohibited except wunder ~a licence

granted by the licensing authorities under the | Inport. and
Export Control Act, 1947, and the Inports (Control) Order,
1955. The inmport was totally prohibited for sone tine but
afterwards it was permitted under the Export “Pronotion
Scheme and |icence was issued in favour of the State Trading
Cor por at i on. The appellants who made no application for
licence contended inter alia that the provisions of para.
6(h) of the Inports (Control) Order, 1955, that the Centra
CGovernment or the Chief Controller of Inmports and Exports
my refuse to grant a licence or direct any |licensing
authority not to grant licence if the licensing authority
decided to canalise inports and the distribution thereof
through special or specialised agencies or channels are
unreasonabl e restrictions on the right to carry on trade
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and to acquire property and as such contravene Arts. 14,
19(1) (f) & (g) and 31 of the Constitution

Held, that the decision that inmport of a particul ar
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commodity shall be canalised by a selected channel or
through sel ected agencies is a reasonable restriction in the
i nterest of the general public.

The provisions of para. 6(h) of the Inports (Control) Order,
1955 and s. 3 of the Inmports and Exports Control Act, 1947,
are valid and do not contravene Arts. 14, 19(1)(f) and (9).
Nor do they contravene Art. 31 of the Constitution as no
guestion of acquisition of any right arises by the refusa
of a licence.

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 65 of 1959.
Petition wunder Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.

B. D. Sharma, for the petitioners.

H N Sanyal, Additional Solicitor-GCeneral of India,

B. Ganapathy lyer and P. M Sen, for the respondents.

1961. April 10. ~ The Judgnent of the Court was delivered by
DAS GUPTA, J.-This application under Art. 32 of t he
Constitution is for the protection of fundanmental rights
under Art. 19(1)(f) and (g), Art. 31 and Art. 14 of the
Consti tution. The ~ second and the third applicants are
nmerchants who wused to inport considerable quantities of
glass chatons upto 1957. The first applicant is an
Associ ation of merchants, sone of whomwere- inporters and
some the actual users of glass chatons. Inmport of glass
chat ons-which forman inportant part of the raw nmaterials
for the manufacture of glass bangles and other simlar
articles of wear could, be made only on licences granted by
licensing authorities. Since 1955 the natter has been regu-
lated by the Inports (Control) Order, 1955. Thiis. Order
which was nmade by the Central CGovernment in exercise of
powers conferred by sections 3 and 4-A of the Inmport and
Export Control Act, 1947, prohibited the inmport of a |arge
nunber of goods including inter alia glass chatons, except

under and, in accordance wth a licence, granted on
application by the licensing
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authorities under the Act. Policy statenents are made from
time to time by the Government of India, indicating the
policy for the issue of Inport licences. The policy as

regards the inport of glass chatons for the period January,
1957 to the end of March, 1958 was that ~the inport was
totally prohibited.” Since April 1958, the policy as laid
down is that inport was permtted only under the Export
Promotion Schene. It appears that in view of this policy
statenment no application was nade at all by the  second or
third applicants or other nerchants for the inport of /glass
chatons, in 1957 or thereafter and no |icence was issued to
t hem Li cences were however issued in favour of the  State
Tradi ng Corporation, for the inport of glass chatons of the
value of five 1lakhs of Rupees, for the period April-
Sept enber, 1958, and again, for the inport of these goods  of
the value of Rs. 1,25,000 for the period Cctober, 1958 to
March, 1959. The present application was nmade on April 27,
1959. The prayer is that respondents 1 and 2-i.e., the
Union of India and the Chief Controller, Inmports, should be
directed (i) to "forbear fromgiving the State Trading
Corporation any preference over the petitioners, in the
grant of permts", (ii) not to create a nonopoly in favour
of the State Trading Corporation, (iii) to cancel the inport
permits already granted in favour of respondent No. 3--the
State Trading Corporation and the petitioners also prayed
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that the. respondent No. 3 should be directed not to inport
on the basis of inport |icences already granted.

It has to be nentioned at once that the periods of the
import permit "already granted" as referred to in the
petition has already expired and consequently, the last two

prayers nmentioned above cannot possibly be granted. There
was no application at all by the second and the third
applicants, or any of the nerchants who form the

associ ation, the 1st appellant for the issue of any inport
licences; there can be no question therefore of respondents
1 and 2 being given any preference over the petitioners in
the grant of permits Nor is there, as far as can be made
out, any schene to issue fresh licences in favour of the
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State Trading Corporation so that apart from what has
al ready happened there is no question of any future action
"to create a nonopoly in favour of the State Trading
Corporation". Therefore the petitioners cannot be given any
relief on the present application

Lear ned Counsel however submitted that so | ong as Para. 6(h)

of the Inports (Control) Order, 1955, remmins it wll be
useless for his clients to nmke any application for
i cences. Para. 6 | ays down a nunber of grounds on which

the Central Government or the Chief Controller of Inports
and Exports may refuse to grant a licence or direct any
other |licensing authority not to grant a |icence. The
ground mentioned ' in the clause (h) is "if - the Iicensing
authority decide to canalise inmports-and the  distribution
t her eof t hr ough special or ~specialised agenci es or
channel s". Lear ned Counsel has argued that this  provision
in clause (h) of Para. 6 is void being i n contravention of
Art. 19(1)(f) and (g), and Art. 31 of the Constitution. He
also urged that to the extent s. 3 of the Inports and
Exports Control Act, 1947, pernits the Central CGovernment to
make an order as in Para. 6(h) s 3 itself is bad. In view
of these subm ssions the | earned Counsel was permtted to
urge his contentions against thevalidity of Para. 6(h) of
the Inports (Control) Order, 1955, and also his Ilimted
attack against the wvalidity of s..3 of the Inports and
Exports Control Act, 1947.

The requirenent as regards any goods that they -cannot be
inmported except and in accordance with—a |I|icence i s
undoubtedly a restriction on the right to carry on trade in
such goods and also on the right to acquire property.
Lear ned Counsel does not however contend that by itself this
requirement of s. 3 of the Inports and Exports Control Act
is an unreasonable restriction. H s attack is only against
the further restriction which follows fromthe provisions in
s. 6(h) of the Oder that the Central Governnment or/ the
Chief Controller of Inports and Exports may refuse to /grant

a licence or direct any licensing authority not “to  grant
licences-"if the |licensing authority decides to canalise
i mports and the distribution thereof
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through special or specialised agencies or channel s". The

argunent is-that the further restriction. on the right to
carry on trade and the right to acquire property that
results fromthis provision is totally unreasonabl e.

It is obvious that if a decision has been nmade that inports
shal |l be by particul ar agencies or channels the granting of
licence to any applicant outside the agency or channel woul d
frustrate the inplenentation of that decision. |If therefore
a canalization of inports is in the interests of the genera
public the refusal of inports licences to applicants outside
the agencies or channels decided upon nust necessarily be
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held also in the interests of the general public. The rea
guestion therefore is: |Is the canalization through specia
or specialized agencies or channels in the interests of the
general public.

A policy as regards inmports forns an integral part of the
general economic policy of a country which is to have due
regard not only to its inpact on the i nternal or
international trade of the country but also on nobnetary
policy, the devel opnent of agriculture and industries and
even on the political policies of the country involving
guestions of friendship, neutrality or hostility with other
countries It may be difficult for any court to have adequate
materials to cone to a proper decision whether a particular

policy as regards inports'is, on a consideration of all the
various factors involved, in the general interests of the
public. Even if the necessary materials were available it

is possible that in many cases nore than one view can be
taken whether a particul ar policy as regards inports-whether
one of heavy customs barrier or of total prohibition or of
entrustnent of inports to selected agencies or channels-is
in the general interests of the public. In this state of
things the burden on the person challenging that the
government of the country is not right inits estimte of
the effects of a policy as regards inports in the genera

interests of the public will be very heavy indeed and when
t he CGovernment decides in respect ~of “any particul ar
commodity that its inport should be by a selected.
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channel or through selected agencies the Court woul d proceed
on the assunption that that decision is in the interests of
the general public unless the contrary. is clearly shown.
Consequently, we are unable to accept the argunent that a
decision that inports shall be canalised, is per se not a
reasonable restriction in the interests of the | genera

publi c. W wish to nmake it clear that while the decision
that inmport of a particular commodity will be canalised may
be difficult to challenge, the selection of the particular
channel or agency deci ded upon in inplenenting the decision
of canalisation may well be Challenged on the ground that it
infringes Art. 14 of the Constitution or  sone ot her
fundanmental rights. No such question has how -ever been
raised in the present case. The attack on the validity of
Para. 6(h) of the Inports Control Order, 1955, therefore,
fails. The contention that s. 3 of the Inports and Exports
Control Act, 1947, is bad to the extent that it permts the
government to make an order as in Para. 6(h) of the Inports
Control Order, 1955, consequently also fails.

The attack on this provision in Para. 6(h) of the order that
it contravenes Art. 31 is not even plausible. Assumng for
the purpose of this case that the right to carry on trade is
itself property, it is obvious that there is no. question
here of the acquisition of that right. What happens if a
licence is refused to an applicant under Para. 6(h) is  that
the applicant can no |l onger carry on trade in these goods.
When licence is granted to the agencies or channels through
which inports have been decided to be canalised, these
agencies or channels 'can carry on trade but this is not
because of an acquisition by these agencies or channels of
t he right to carry on trade which the unsuccessfu

applicants for licence had. Article 31 of the Constitution
has therefore no application

It was next urged that the grant of licences to the third
respondent, the State Trading Corporation of India while
none has been granted to the second and the third
petitioners has resulted in a denial of equal protection of
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petitioners had applied for |icences
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trader the Export Pronotion Scheme and still the State

Trading Corporation had been preferred it would per haps
have been necessary to consider whether the preference
accorded to the Corporation was based on reasonable and
rational grounds. It is clear however that though it was
open to these petitioners to apply for licences wunder the
Export Pronotion Schene they made no application for licence
t her eunder. There is to scope therefore for the argunent
that they have en discrinm nated agai nst.

In the result, we are of opinion that the petitioners are
not entitled Iwo any relief under Art. 32 of the Con.
stitution. The petition is accordingly dismssed wth
costs.

Petition di sm ssed.




