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ACT:

HEADNOTE

JUDGVENT:

1. The appel | ant George Zacharia @ Raj u Karuvanplakka was
tried alongwith two others for offences punishable under
Sections 419 and 420 read with 34 |.P.C. The case arose on
the basis of a private conplaint laid by the respondent.
The trial court acquitted them The  respondent - conpl ai nt
filed an appeal before the Hi gh Court and the |earned single
Judge of the High Court held that ‘the appellant commtted
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the offences puni shabl e under Sections 419 and 420 '|.P.C.
and sentenced himto undergo one year’'s R 1. under each
count. The rest of the judgment of the trial court has been
confirmed. Hence the present appeal. The prosecution case
is as foll ows:

The appel |l ant (original accused no.1) and. A-2 are direct
br ot hers. The nane of A- 1 is George Zacharia but he was
also called by the pet name Raju. A-2 is Joseph Zachari a.
A-3, one Baby was known to the conplainant and to the

accused. A-1 who was said to be a contractor, approached
the conpl ai nant through A-3 and requested for a loan of Rs.
25,000/-. The conplainant is alleged to have recently sold
his hotel and had noney. Utimtely an agreenent was
entered into and the conplainant gave the | oan. I'n the

agreement it is nmentioned that two registration certificates
of one notor-cycle and a lorry were entrusted wth the
conpl ai nant as security. Later it was found that the lorry
does not belong to the appellant but bel ongs to his brother
Therefore there was m srepresentation and cheating. The
trial court acquitted mainly holding that the case is of
civil nature. The High Court, on the other hand, held that
if evidence of P.W 1, the conplainant, is believed that is
enough to prove the guilt. The H gh Court also held that
with regard to lorry there was msrepresentation and the
evidence of P.W 1, the conplainant, even wthout cor-
roboration is sufficient to bring hone the guilt.

2. Initially after hearing the | earned counsel for a while
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finding prima facie that the matter is of civil nature, by
our order dated 31.8.94 we adjourned the natter enabling the
appel lant to satisfy the decree passed against him by the
civil court in respect of this very amount. Now we are told
that a decree in fact has been passed and some properties
al so are attached.

3. However, we will now consider the evidence on record
i ndependently to find out whether a case has bee nmade out
agai nst the appellant, under Sections 419 and, 420 1.P.C
There is no dispute that ,the appellant al one executed the
agreement Ex.P. 1. The question is whether A-1 in any nanner
i nduced the respondent to |l end the noney on the basis of a
m srepresentation. It is also not in dispute that the
paynment of the cheque and the anpbunt were only in favour of
the appellant. According to the conplainant the appellant
i mpersonated hinsel f-as his brother Joseph Zacharia who is
the second accused and that the registration certificate of
the lorry was in nane of A2, Joseph Zacharia and that when
asked 'about the difference .in the names in these two
registration certificates, the appellant represented that
Raju is his pet nane and that his  real nanme is Joseph
Zachari a. Ex. P. 2 and Ex. P. 3, the registration
certificates, accepted as security by the respondent which
were represented to, belong to one and the sane person

nanely the appellant. As to what happened and what
transpired at the tine of execution of ‘agreenent, there is
no other evidence except that of the  conpl ainant. Even
assum ng what the 'conplaint says'is correct, still the

guestion is whether in fact a case of cheating is nade out.
To satisfy oursel ves we have perused the agreement which is
not in dispute. It is executed by appellant alone and it is
nentioned in the agreenent that as security ~the appellant
entrusted two registration certificates of -a nmotor-cycle and
alorry. Further it is stated
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that in case he fails to fulfill the agreenent by paying up
the loan, the conplainant has full right to take /forcefu
possession of the two vehicles. 'As an alternative security
land was also nmentioned. The relevant portion of the
agreenment reads as under
"You have the full right to take forcefu
possessi on of the above nmentioned vehicles or
lawfully take possession of the three and a
hal f acres property which is in nmy name in-Sy.
No. 385/1-184 and get back ~your  loan with
interest."”
Admittedly a civil suit was filed and a decree was obt ai ned.
The execution proceedings were initiated in respect of the
above nentioned land also. In the agreement. there is
nothing to show that the appellant in any nanner —asserted
that the ’'lorry also belongs to him The registration
certificate in respect of the lorry belonging to his brother
has also been given as security. It only indicates some
under st andi ng between the appellant and his brother’ Viewed
from any angle, one cannot escape the conclusion that the
dispute is of civil nature and the ingredients of Sections
419 and 420 |.P.C. are not nade, out. The view taken by the
trial court is quite reasonable and the H gh Court was not
right in interfering with the acquittal. Accordingly the
appeal is all owed.
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