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PETI TI ONER
PRABRAKAR YESHWANT JOSHI & ORS
Vs.
RESPONDENT:

THE STATE OF MAHARASHTRA AND ORS

DATE OF JUDGVENT:
29/ 09/ 1969

BENCH

ACT:

Seniority--Fixation of--Mahar ashtra Service of
Engi neers--Seniority inter se of pronotees and direct
recruits--If violative of Articles 14 and 16 of the
Constitution.

HEADNOTE
The petitioners were direct recruits to the post of Deputy
Engineers in Bonmbay Service of Engineers Class 1I1. In

petitions under Art. 32 of the Constitution they challenged
the pronotion, by the first respondent, of respondents 2 to
5 and others sinilarly situated to the posts of officiating
Executive Engineers contrary tothe principles of natura
justice and in violation of Articles 14 and 16 of the
Constitution. It was contended that under the ‘rules in
force the respondents were only officiating Deputy Engi neers
and they had to put in after confirmation as ' Deputy
Engi neers seven years of actual® service before bei ng
eligible for pronotion as officiating Executive Engineers;
further, particularly 1in the case of enployees from the
erstwhile State of Hyderabad the first respondent had
contrary to the rules relating to pronotion, by a resolution
in 1967 directed those enployees to be treated  as having
been appointed in the reorgani sed Bonbay State as tenporary
Deputy Engineers only for the purpose of fixation of their
seniority in the grade of Deputy Engi neers and for pronption
to higher posts and therefore those enployees did not
satisfy the 7 year requirenment. Disnissing the petitions,
HELD : (i) There is nothing in rules 6 7 and 8 of the 1960
Resolution to mlitate against the interpretation that the
service specified there can be the total service of any
descri pti on whet her provisional, tenporary or permanent. |If
promotion fromCass Il as officiating Executive Engineer
ran only be nade after 7 years of pernanent service then
there woul d be no neaning in including the tenporary service
in Cass Il for the purpose of absorption as Executive
Engi neers. If tenporary service can be taken into account
for confirmation as an Executive Engi neer so can officiating
service and if officiating service can be taken into
consideration there is no inpedinent to a Deputy Engineer
with 7 vyears’ service whether officiating, tenporary or
permanent to be entitled for pronotion as an Executive
Engi neer The, Resolution of 1963 makes it abundantly clear
that the seniority of pronotees should be considered as from
the date of pronotion to officiate continuously irrespective
of whet her the appointnents were nade in tenmporary or
per manent vacancies. [626 G 627 E]

(ii) Those respondents who were from Hyderabad State were in
fact selected by the Hyderabad Public Service Conmm ssion as
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Assi stant Engi neers and woul d have been appointed as such
but for the States Reorganisation Act which cane into force
from 1956. Had they been appointed earlier they would have
had to be equated with the posts in Bonmbay. The allocation
of persons after the reorganisation from one State to
anot her was subject to the Reorgani sation Act which dealt
with matters pertaining to allocation, transfer, fixation of
service conditions, seniority etc. The clains of the
respondents who were allotted fromthe Hyderabad State arose
earlier than the appointnments of the petitioners and the
Gover n-

616

nment of Bonbay and subsequently the Maharashtra Governnent
was entitled to consider these claims and to give redress.
There is no statutory bar or rule which prohibits the
CGovernrent of Maharashtra from deeming their appointnment as
from 31-3-1967 for thelimted purpose of seniority and
promotion. [628 E-629 C]

(iii) Further, when pronotions are nade on the basis of
seniority-cumrerit all that can be required is that persons
entitled to promotion should be considered "and if having
been considered they have been left out they would have no
claim to pronotion as a matter of right. The petitioners
did not possess the required |length of service in Class |1
for themto be entitled to pronotion when the respondents
were included in the List and pronoted; ‘as such they cannot
chal l enge the appointnents nmade as being in violation of
Arts. 14 or 16. 629 D E]

State of Mysore v. Syed Mahnood, [1968] 3 S.C R 363.

JUDGVENT:

ORIGNAL JURISDICTION : Wit Petitions Nos. 112 to | 114 of
1968.

Petition under Art. 32 of the Constitution of India for the
enforceent of fundanental rights.

S. V. GQupte, M J. Rana and B. R._Agarwala, for the  peti-
tioners.

M C. Chagla, G L. Sanghi and S. P. Nayar, for respondent
No. 1.

S. Mohan Kumar amangal ain, Y. S. Chitle, SN Prasad and
R B. Datar, for respondents Nos. 2, 4, 6 to 23, 27 to 30
and 32 to 34.

Respondent No. 3 appeared in person

The Judgnent of the Court was delivered by

Jaganmohan Reddy, J. The three petitioners by these peti-
tions under Art. 32 of the Constitution have challenged the
pronotion by the first respondent, who, ignoring the clains
of the petitioners, have pronoted respondents 2 to 5 and
ot her persons similarly situated to the post of officiating
Executive Engineers contrary to the principles of ‘natura
justice and in violation of Arts. 14 and 16 of the

Consti tution. Al the three petitioners were directly
recruited by the Public Service Conmission as Deput y
Engi neers in the Bonbay Service of Engineers Class Il, now

known as Maharashtra Service of Engineers Class R The first
respondent is the State of Maharashtra. Respondent No. 2
bel onged to the erstwhile State of Bombay; respondents 3 and
4 bel onged to the former State of Hyderabad, whil e
respondent No. 5 to the forner State of Madhya Pradesh, and
were allocated to the State of Bonmbay under the States
reor gani sati on. Li kewi se the other respondents who were
formerly in the service of different States referred to
above, now belong to the Maharashtra Service of Engi neers.
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The petitioners’ case is that under the rules in force the
respondents who were in the substantive rank of overseers
were only officiating Deputy Engineers and that as they did
not belong to the cadre of Deputy Engineers they were not
entitled to pronotion inasmuch as they had to put in after
confirmation as Deputy Engineers 7 years of actual service
bef ore being eligible for pronotion, as of ficiating
Executive Engi neers. On the other hand, the petitioners
were direct recruits and were entitled to pronotion after 7
years of service fromthe date of appointnment, as their
subsequent confirmation related back to that date. It is
contended that the first respondent, contrary to these
rul es. appoi nted respondents 2 to 34 as of ficiating
Executive Engineers before they had conpleted 7 years of
act ual service after the date of confirmation and
particularly in the case of enployees from the erstwhile
State of Hyderabad it had, contrary to the rules relating to
pronotion, by a resolution dated the 23rd February 1967
directed " respondents 3, 4, 6 to 14 to be treated Is having
been appointedin the reorgani sed Bonbay State as tenporary
Deputy Engineers with effect from 31lst March 1937 only for
the purpose of fixation of their seniority in the grade of
Deputy Engineers and for pronotion to higher posts. By so
directing. respondent No. 1 conferred, in an arbitrary
manner, an advantage on the said respondents to t he
detriment of the petitioners while, as a matter of fact,
those respondents had not conpleted either 7 years of actua
service after confirmation as required by the rules nor did
they have even 7 years’ service as officiating Deputy
Engi neers on the date of pronotion as officiating Executive

Engi neers.

In order to understand the contentions urged on behalf of
the petitioners it will be necessary to'state briefly the
hi story of the service and the several resol utions which are
applicable to themin respect of recruitment as well as
seniority. The Bonbay and subsequently the Maharashtra
service of engineers consists of Class | and ‘Cass |

(Deputy Engineers). They were initially governed by  rules
framed under the resolutions of the Government in the Public
Wr ks Departnent dated the 22nd March 1937. The recruitnent
to these services both in class | and class |1 was partly by
direct recruitment and partly by pronotion from anbngst the
menbers of the lower cadres. In 1939 further rules were
nmade to regulate the nethod of recruitnment to the State
servi ces. Under these rules recruitnment to the Bonbay
Service of Engineers Class | was to be fromtwo sources, (1)
by nomi nation under r. 3 by virtue (1) the guarantee given
to the engineering college of Poona and (2) by pronotion
from the existing Bonmbay Service of Engineers (since
di scontinued) or fromthe Bonbay Service of Engineers « ass
. The recruitnment to the Bonbay Service of Engineers
Class Il under the rules of 1939
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was also to be simlarly fromtwo sources, (1) by nom nation
under r. 11 in accordance with the guarantee to the Roya
Col l ege of Poona (which was withdrawn in 1947) and (2) by
promoti on from (a) Bonbay Subordi nate Engi neer Service, (b)
permanent and tenporary supervisors and (c) tempor ary
engi neers appoi nted on annual sanction. These rules however
did not specify the principles upon which the seniority of
the direct recruits and the pronotee officers was to be
det er m ned. The CGovernnent of Bonbay accordingly by a
resol ution dated 21st Novenber 1941 l[aid down the follow ng
principles to be applicable to direct recruits and pronoted
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officers in the provincial service except the Bonbay Service
of Engineers Class | :-

(1) "In the case of di rect recruits

appointed directly on probation, the seniority

should be, deternmined with reference to the

date of their appointment on probation

(2) In the case of officers prompted to

substantive vacancies the seniority should be

determned with reference to the date of their

promotion to the substantive vacancies
provi ded

there has been no break in service prior to

their confirmation in those vacancies."
It may here be stated that the Bonbay Governnment had
appointed a conmittee known .as CGurjar Conmittee to exam ne
"whether <class | and class Il cadres in the said services
shoul d be continued or whether they should be conbined into
one class and what should be the ratio between the direct
recruits and the departnental pronotees to the said service.
The Committee nmmde its recommendations in 1951. The
Government. after due considerations of the recomendation
and the earlier rules regulating the condition of service in
the Bonbay Service of Engineers passed a resolution dated
29th April 1960 setting down the principles for recruitnment
to the Bonbay Service of Engineers Class | and Cass Il
Before this resolution, as we have noticed earlier, the
Deputy Engineers Class |l service cadre consisted of (a)
direct recruits to the Bonbay Service of Engineers Cass Il
(b) Deputy Engi neers confirned fromthe subordi nate services
of Engineers, (c) tenporary deputy engineers recruited by
the Bonbay Public Service Conmm ssion and  (d) officiating
Deputy Engineers and similar other categories. These four
categories were being conpiled into 2 lists only,  nanely,

(1) Bonbay Service of Engineers Cass Il cadre of permanent
Deputy Engineers and (2) the list of officiating Deputy
Engi neers. It also further continued the existing
constitution of class | and class Il engineering /service.

The appointnments to be made were to be both by direct
recruitnment through the conpetitive exani nations held by the
Public Service Commi ssion and by pronotion, provided however
t hat
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the ratio of appointnments by nomination and by pronotion
shall as far as pracucable by 75 : 25. The candi dat es

appointed to either of ne two services by nonination had to
be on probation for 24 years before being confirmed provided
further that an Assistant Engi neer would be confirned as
Executive Engineer after nine years’ service (unless. the
period is extended by tile government. The Deputy Engi neers
Permanent in class It cadre had Lo put in at |east 15 /'years
of service in class Il in tenporary and pernanent capacities
and must be officiating executive Engineers at the tine of
their absorption.

The resolution of 1960 provided that in future recruitnent
to Bonbay Service of Engineers class Il cadre shall be nade
(1) by nomination of candidates recruited directly by a
conpetitive examination held by the Conmmi ssion and (2) by
promotion from the list of officiating Deputy Engineers.
The direct recruitment or temporary Deputy Engineers was to
cease and the officiating vacancies were to be filled from
the ranks of subordinate service of Engineers for which
purpose a statew se select seniority list of nenbers of the
subordinate service of Engineers cadre considered fit to
hol d sub-divisional charges was to be conpiled and nain-
tained as on 30th June each year. On July 29, 1963 the
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Government of Bonbay further anended the rules prescribed in
CGovernment Resol ution of Novenber 21, 1941 for regulating
the seniority of direct recruits and pronoted officers. In
supersession of the previous rules it provided that the
seniority of the direct recruits is to be determned
according to the date of appointnment on probation and of the
pronotees according to the date of pronotion to officiate
continuously irrespective of whether the appointnents are
made in tenmporary or in pernmanent vacancies subject to the
previ sions contained therein

In so far as pronotion fromlower to higher grade of post is
concerned, the principle of seniority-cumnerit was always
followed by the Government which subsequently also forned
the bases of the Governnent resolution dated 18th Decenber
1950 which inter alia prescribed that no officer who had
positive qualification should be passed over by an officer
junior to him unless the latter had in addition really
exceptional ability or qualification. This resolution was
passed after ~consultation of the Bonbay Public Service
Conmi ssion and i n supersessi on of the orders of the previous
resol utions dated 22nd May 1944, 23rd March 1945 and the
18th March 1947. Thereafter by another resolution dated 4th
March 1957 the principle for the preparati on and nai nt enance
of a select |ist of Deputy Engineers who were considered fit
for pronoti on as Executive Engineers was fornul at ed.
According to this resolution, a comrmittee consisting of 3
Chi ef Engi neers under the chairmanship of the senior Chief

Engi neer

L3SUP.CI/ 70 -9
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was to review in Decenber each year the claimof officers in
the Bonbay Service of Engineers class Il for~ pronbtion to

the post of Executive Engineer. This comittee had to
prepare a select list with due regard to the provisions of
the governnent resolution dated the 18th Decenmber 1950.
Li kewi se, the Governnent by a resolution dated 20th August
1965, revising its previous resolution dated 24th August
1954 and 14th Decenber 1959, fornulated the principles for
preparation, naintenance and revision of a list of overseers
fit for pronotion as Deputy Engineers. Under this
resolution statewise list as on 1st April of every year of
each of the categories of overseers bad to be made
conprising of (1) graduate overseers, (2) diplonma holder
overseers (DCE- Poona) or equival ent, (3) subor di nat e
overseers holding the Diploma of the Gsmania University, and
(4) non qualified overseers. The length of service required
for eligibility to pronotion to the post of officiating
Deputy Engineer in respect of the first category was 3
years, second category 8 years, third category 10 years
i ncluding past service as sub-overseers of those allocated
fromthe ex-Hyderabad State, and fourth category 13 years.

We may now briefly state the different grades of service and
the channel s of pronotion in the Engineering service of the
Maharashtra State created as a consequence of the various
rules. At the apex of the service are the Chief Engineers,
Superintending Engineers and the Executive Engineers who
constitute class | service. The channels of pronotion to
the cadre of Executive Engineers is fromtwo sources, (a)
direct recruit to class Assistant Engineers, and (2) Deputy
Engi neers class Il. , The cadre of Deputy Engi neers class I

is constituted by direct recruits 75 per cent and pronotees
25 per cent. The channels of pronotion to the pronotees
class Il were from tenporary engineers and from the
subordi nate service, nanely, graduate engi neers, now known
as junior engineers, diplom hol der overseers and junior or
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non-techni cal overseers pronoted fromstill |ower ranks.

The case of the first respondent and the other respondents
is that the 7 years’ qualifying service required for
promotion as Oficiating Executive Engineers is continuous
of ficiating service as Deputy Engi neer and not as contended
by the petitioners to be reckoned from the date of

confirmation as Deputy Engineers. It is contended first,
that the interpretation of rr. 6, 7 and 8 of the 1960
Resol ution does not ex facie Ilend itself to t he

i nterpretation suggested by the petitioners; secondly, that
it ignores the subsequent amendnent effected by the 1963
Resol ution; thirdly, that for the purpose of pronotion the
seniority which is relevant is not the seniority in the
department but the seniority inthe Select List to be
prepared in accordance with the Resolution of 1957 in which
the petitioners could not and did not find a place during
t he
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rel evant /period fourthly, the basis of pronotion being
seniority-cumnerit the petitioners who had at no tine
conplained that their nanmes were -not considered cannot
conplain of a violation of Art. 14 or Art. 16, nor could a
wit of mandanus lie in such circunstances; and fifthly,
that the, Resolutions to which references have been made and
whi ch are relied upon by the petitioners are not nade either
under Art. 309 or any other provision of |law but are nerely

executive instructions which the ~CGovernnent would be
entitled to issue in the absence ~of rules which have
statutory binding force. In sofar as respondents who are
allotted from Hyderabad service are concerned, it is

contended that they were all selected by the Hyderabad
Public Service Conmission in June 1956 -and woul d have been
appointed as Assistant Engineers inthat State 'in . a few
nonths had not States reorganisation taken place. In view
of the fact that they had been sel ected by the predecessor
State and also the successor state it was open to the
Government to make the appoi ntnent of the respondents having
regard to t he vari ous provi si ons of t he St ates
Reor gani sati on Act, and accordingly the Governnment directed
that their appointnments be treated as tenporary Deputy
Engi neers effective from 31-3-1957 for the purpose of
seniority and pronotion. What in fact the Governnment -~ has
done is to recognise the just claims of those who had
already been selected for class | posts in the Hyderabad
State which posts have been equated with the post of Deputy
Engi neers in the Bonbay State while arriving at the equation
envi saged under the States Reorgani sation Act and under the
allotted Government Service Rules of 1957. In fact. the
claimof the respondents was that the Assistant Engineers of
class | of the Hyderabad State should be equated with the
posts of Assistant Engineers Class | of the Bonbay State.

Shri  CGupte learned counsel for the petitioners however
contends that all the respondents from the erstwhil e
Hyderabad State were allotted to the Bombay State  as
overseers which posts they were hol ding substantively on-and
after 1st Novenber 1956. They were thereafter pronoted as
officiating Deputy Engi neers between 1958 and 1963 and were
not confirmed in their respective posts on the date when
they were appointed officiating Executive Engineers. The
| earned Advocate further contends that these persons were in
fact not appointed as Assistant Engineers in the erstwhile
Hyderabad State though they m ght have been selected by the
Hyder abad Public Service Conmi ssion and that in any case as
the Bonmbay Public Service Commi ssion did not select them
they could not be classified in the category of tenporary
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Deputy Engineers selected by the Bonbay Public Service
Conmi ssion. Apart fromthis category, there are respondents
who were appointed as officiating Deputy Engineers before
the reorganisation on 1st Novenber 1956 and were confirned
only after the petitioners were directly
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appoi nt ed. The first petitioner was appointed on 9th June
1959, the second petitioner on 11th June 1959 and the third
petitioner on 12th June 1959. Though the petitioners were
confirmed 2 years thereafter, namely, on 9th June 1961, 24th
June 1961 and the 18th June 1961 respectively, none the |ess
for the purpose of seniority the dates on which they were
first appointed in June 1959 woul d be rel evant dates because
confirmation under the rules relates back to that date and
therefore they woul d be senior to those respondents who were
confirmed thereafter. There are yet a few respondents who
were pronoted as officiating Deputy Engineers after the 1st
Novermber 1956, nanely, those persons who were non gazetted
sub divisional officers of the former State of Madhya
Pradesh. ‘and the forner State of Hyderabad who were treated
as Deputy Engineers from1st Novenber 1956 and there were
others who were not so deemed but were not confirmed as
Deputy Engineers on-'the date when they were pronoted as
of ficiating Executive Engineers. The contention of Shr
Gupte in the main i's that officiating Deputy Engineers could
only be considered as pronoted to the grade of Deputy
Engi neers on confirmtion and therefore the 7 years
qualifying service 'necessary for their being pronoted as
officiating executive engineersis to be reckoned from the
date of their confirmation as Deputy Engineers and since
good many of themwere confirmed after the appointment of
the petitioners and nost of themwere not so confirmed even
on the date of their pronotion as Executive Engi neers. under
the rules they would not be entitled to those pronotions.
Shri  Chagla and Shri Kumaramangal am-on the other ' hand,
contend that the rules nowhere prohibit the pronotion to
Executive Engineers fromofficiating Deputy Engi neers, nor
is there anything to indicate either expressly or ~otherw se
that the 7 years’ qualifying service should be fromthe date
of confirmation. Al that is required is that a person in
order to becone eligible for pronmotion-as officiating Deputy
Engi neer should be pronmoted as Deputy Engineer that in
ei ther case he should have 7 years in that capacity whether
as per manent Deputy Engineer or continuously as an
officiating Deputy Engineer and that he should be selected
and put on a Select List. The respondents, it is contended,
have fulfilled all these requirenents. The second
r espondent who appeared in person has adopted t hese
argunents of the | earned Advocate for the respondents.

W nmay here read the relevant rules as set out in the
respective resol utions.

1957 Rul es-

(1) Government should reviewin Decenber each vyear the
clains of all officers in the Bonbay Service of Engineers,
Class Il for pronotion to the posts of Executive Engineers
by setting up a Commttee consisting of the three Chief
Engi neers under the
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Chai rmanshi p of the Senior Chief Engineer, which should draw
up a select list of those considered by them suitable for
pronoti on.

(2) The Conmittee should scrutinise the case of each
officer and prepare a select list with regard to the
provi si ons of CGovernnent Resol ution and Governnent Circul ar
Menorandum Political and Services Departnent Nos. 4099/ 34,
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dated the 18th Decenber, 1950. Only such officers should be
sel ected for inclusion in the select list as have put in at
| east seven years’ service (excluding the period of training
but including the period of probation) in the grade of
Deputy Engi neer. The officers should also possess the
necessary personality, initiate, strength of character,
fitness to assune independent responsibility and capacity
for outdoor as well as office work. No officer should be
included in the Select list nmerely on the negative ground
that he is not manifestly unfit.

(3) The seniority of the officers on the Select list should
be determined by the date of entry of their names in the
select list. The seniority inter se of officers whose nanes
are entered on the sane day should be determined in
accordance with their seniority inthe Cass |l cadre,
unl ess in consultation with the Commission, it is decided to
give an officer accel erated pronotion on account of really
exceptional ability or qualification

(4) The /Conmittee should submit to Governnent the Select
List for _approval in consultation with the Bonbay Public

Service Conmi ssi on. Wiile submitting the list, t he
Conmittee should give full justification for supersession
i nvol ved, i f any, and full i nformation regardi ng

qualifications and previous service of those recommended to
be brought on the Sel ect List should be given.

1960 Rul es-

6. (i) The nunber of posts to be filled in the Bonbay
Servi ce of Engi neers, Cass | by pronotion of officers from
the Bonbay Service of Engineers, Cass Il shall be about 25
per cent of the total nunber of superior ~posts, in the
Bonbay Service of Engineers, Class | cadre; this percentage
shoul d be ainmed at for confir,
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mati ons nmade after 1st Novenber 1956, subject of course, to
Class 11 officers of the requisite fitness and Ilength of
service being avail abl e.

(ii) For absorption into Class 1, ‘a Cass Il Oficer nmust be

in the permanent Bonbay Service of Engineers, ‘Cass 1l
cadre, should have at |east 15 years service tohis /credit
in Cass Il in tenporary and pernanent capacities, and
should be holding an officiating divisional rank, at the
time of such absorption. On such absorption, the Cass 11
O ficer shall be confirned as an Executive

Engi neer.

(iii) The seniority of the Cass Il pronotees shall be
fixed below the bunch of Assistant Engineers, any  one of
whom is due for confirmation as Executive Engineer during
that cal endar year, provided that no Cass |IT pronotee shal
be placed senior to a direct recruit to dass | Assistant
Engi neer who has been officiating as Executive Engi neer from
a date earlier than the Class Il pronotee. In the latter
case, the Cass Il pronotee, though holding a post and lien
as a confirmed Executive Engineer shall be shown both ‘under
per manent Engi neers, and, also along wth the di rect
recruited Class | Assistant Engineers with a suitable remark
under the Pernanent Executive Engineers list. This is also
subject to further conditions as in paragraph 7 bel ow.

7. (i) Since the percentages in the superior posts of
direct Class | recruits and pronotees fromCass Il is to be
about 75 and 25, the nunber of pronotions fromdass Il in

any year would be about one third the nunber of direct
recruited Assi st-ant Engineers confirned as Executi ve
Engi neers during that year. Recruitnents in the past have,
however, been erratic and insufficient even to the extent of
there being no recruitments to Class | in certain years. 1In
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Order to deal with such situations, the following rules
shall be supplenental and | exceptional to those in

par agraph 6 above :
(ii) As far as possible, promotions as officiating Executive

Engi neers shall be so- nmade that the pronotee, under
consideration from Class Il has to his credit at least 6
years |longer service than a pronotee under consideration
from Class |, subject, as far as practicable, to the
condition that a Cass | Oficer shall not hold a divisiona
rank at less than 4, and a Cass Il Oficer at less than 7

years service

Subject to avail-abilities, and, the above criteria, an
attenpt should be made to maintain the percentages, stated
i n paragraph 6(1) above, between direct Cass | and pronoted

Class Il officers in the total of permanent plus officiating
superior posts.
(iii) In t he interests of manni ng superi or

admi nistrative ranks, it is considered necessary to have at
least 'two confirnmations to the Executive Engineers ranks

every year. |In years when this is not
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possi bl e of achi evenment according to the percentages as per
(i) above, the nunmber of pronmotions fromdass Il may be
i ncreased to get” the two confirmati ons, ment i oned

her ei nabove.

Per <contra, there would be a reduction in the percentage
promotions fromClass Il in the following years in order to
work up to the overall percentages of about 75 to 25.

(iv) Confirmations, if any, made from the bunch of Tenporary
Executive Engi neers, who have, at present lien on . no cadre,
shal | be counted agai nst the 25 per cent meant for the non-
direct recruits to Bonbay Service of Engi neers, Cass |

8. (i) The Sub-Divisional posts in the Department are, ,it
present, nanned by direct recruits to Bonbay Service of
Engi neers, Class |l cadre, Deputy, Engineers confirmed from
subordinate Service of Engineers, the tenporary Deputy
Engi neers recruited by the Bonbay Public Service Comi ssion

officiating Deputy Engineers and simlar other categories.

These various categories are being conpiled into two’ lists
only viz. Bonbay Service of Engineers, Cass Il cadre of
per manent Deputy Engineers and a list of Oficiating Deputy
Engi neers. The future recruitnents to Bonbay Service of
Engi neers, Cass |l cadre shall be nmade by nomnation of
candi dates recruited direct by conpetitive exani nation, held
by the Commi ssion, and, by prompbtions from the, [list of
officiating Deputy Engi neers. The nunber of such pronotions
shall be about one-third the nunmber of direct recruits

appointed in that year.

(ii) Al direct recruitment of tenporary Deputy Engineers
havi ng been stopped, further officiating vacancies will be,
manned from the ranks of the Subordinate Service of
Engi neers. For this purpose, a statewi se Select Seniority
List wll be maintained. of nenbers of the Subordinate
Service of Engineers cadre, considered fit, to hol d
subdi vi sional charges. This list shall be conpiled as  on
30t h June each year.

For inclusion in this list a graduate shall have to his
credit not less than 3, a diplom holder not Iess than 8,
and, a nonqualified person not |less than 13 years’ service
as overseer.

For confirmation as a Deputy Engineer, the Oficer would be
expected to have put in not less than 3 years’ service as
O ficiating Deputy Engi neer

(iii) The probationers recruited directly to in the
Bonbay Service of Engineers, Cass Il cadre in any year
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shall, in a bunch be placed senior to pronotees confirned,
during that year
1963 Rul es-

(A) The seniority of direct recruits and pronoted officers
in the State services should be determ ned according to the
dat e of
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appoi nt nent on probation in the case of direct recruits and
according to the date of pronotion to officiate continuously
in the case of these appointed by promotion, irrespective of
whet her the appointnents are nmade in tenporary or in
per manent vacancies, subject to the provisions of the
foll owi ng cl auses

(B) A list of services in respect of which special orders
for fixation of seniority are in force and to which these
orders will not apply will "be issued in due course.

It would be apparent fromthe 1941 rules that they nerely
provide for fixation of seniority of the direct recruits and
officers /pronbted to the substantive vacancies but have
not hing to do with the qualifications required for pronotion
to the next higher rank. Rule 6 of 1960 deals with class

posts. Causes 1, 2 and 3 of ‘this rule provide (1) that 25
per cent posts in class | are to be filled by pronotees, (2)

that for absorptioninto-class 1, class Il Oficer nust have
a permanent service in'class Il cadre, (b) have 15 years of
service in class Il inn tenporary and permanent capacities,

and (c) that he nust be holding an officiating divisiona

rank at the tine of such absorption.  Clause 3 deals wth
inter se seniority between the Assistant Engineers and C ass
Il pronotees to the post of ~Executive Engineers. The
absorption referred toinr. 6 is a permanent absorption
because cl. 2 provides that on such absorption the class IT

of ficers shall be confirmed as Executive Engineers. Cl ause
6 gives no indication that class |l officers whether direct
recruits or pronotees cannot be promoted as officiating
Executive Engineers. That is dealt with by cl. 2 of as

of ficiating Engineers. That is dealt with by cl. 2/of r. 7
which r. 7 which provides that Cass Il officers should have
as far as possible at least 6 years longer service than the
pronmot ee under consideration fromclass 1, viz., Assistant
Engi neers, and further that he should at |east have seven
years service. Even this rule does not indicate that the
qualifying service of either of six years or of 7 years

specified in the rule has to be permanent service.” In ¢l
(ii) of r. 6 it is provided that 15 year-, of ~service in
class |11 for absorption as Executive Engineer can be in

tenmporary or permanent capacities. There is nothing in r

(ii) tomlitate against the interpretation that the service
specified there can be the total service of any description
whet her provisional, tenporary or permanent. |f pronotion
fromclass IT a, officiating Executive Engi neer can-only he
made after 7 years of permanent service, then there would be
no meaning in including the tenporary service in class IT

for the purpose of absorption as Executive Engi neer. Even
r.8 upon which Shri Qupte has laid great enphasis in support
of hi, <contention. does not, in our view, justify an
interpretation that the
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7 years’ service required to entitle persons in class Il for
promotion as an officiating Executive Engi neer should be
permanent service in class Il. Shri Gupte however relied on
the requirenent in cl. (ii) of r. 8 that the recruitnent to
Bonbay Service of Engineers, Class |l cadre shall in so far

as pronotees are concerned be by pronotion fromthe list of
officiating Deputy Engineers. Relying on this rule the
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| earned Advocate contends that for pronotion as Deputy
Engineer Cass |l he nust be on the Ilist of officiating
Deputy Engineers before he is entitled to pronmption as
Deputy Engineer Class Il and be confirmed in that post after
sati sfying the requirements of 3 years’ service as
officiating Deputy Engineer. Until he is so confirnmed, he
will not be considered to have been pronmpted as Deputy
Engineer or to belong to class Il service for pronotion as
of ficiating Executive Engineer as required under cl. (ii) of
r. 7. As we have seen earlier, cl. (ii) of r. 7 does not use
the word 'belong’ but requires only that the person under
consi deration for pronotion should be fromclass Il service.
To be in class Il service the Deputy Engi neer pronpoted from
subordinate service has to put inat least 3 years of
service as officiating Deputy Engineer bef ore bei ng
confirmed and thereafter he can when he is pronmoted to the
next hi gher rank be confirmed as Executive Engineer if he

has put in 15 years-in class Il service in tenporary or
per manent capaci ties and is holding an of ficiating
di visional ~rank,” nanely of  an Executive Engineer. | f

tenmporary service can be taken into account for confirmation
as an Executive Engineer, so can officiating service, and if
officiating service can be taken into consideration, there
is no inpedinment toa Deputy Engineer with 7 years’ service
whet her officiating, tenporary or pernmanent to entitle him
for pronotion as an Executive Engi neer

The list that is referred to in cl. (i) of r. 8 nust be read
with the further provision in that rule that for inclusion
in that list of persons a graduate shall have to his credit
not less than 3, a diplonma holder not |less than 8 and a non
qualified person not less than 13 years of service as
overseers. In our viewit is the list of such persons that
is referred toincl. (ii) of r. 8 and not that there should
be a list of persons actually officiating as Engi neers for
further pronotion to the same post which will have little
meaning , for there cannot be a pronotion of a person in the
same cadre of g service who is already pronoted whether as
an officiating or tenporary or pernmanent incunbent. |If «cl.
(i) of r. 8 provides that class | T cadre shall be recruited
by conpetitive exam nation, the pronotees al so are pronoted
from the list of persons considered fit to - hold sub
di visional charge, i.e., posts of Deputy Engineers. 1f in
the case of direct recruits the appointment is wthout
reference to confirmation, it cannot be any different inthe
case of pronotees.

We cannot, therefore, accept the contention of Shri CGupte

that a pronmotee officiating Deputy Engineer Class 11 is not
entitled to
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be considered for pronotion under r. 7 to the post” of an
officiating Executive Engi neer unless he has put in-7 years
of service fromthe date of confirmation. On the  other
hand, the subsequent resolution of the Governnent of 1963
makes it abundantly clear that the seniority of pronotees
should be considered as fromthe date of promtion to
officiate conti nuously i rrespective of whet her t he
appoi ntnents are nmamde in tenporary or permanent vacanci es.
It is no doubt subnitted that this does not have the force
of rules and cannot therefore have the effect of anending
the rules of 1960. As we have already held on art
interpretation of the rules of 1960 that they do not support
the contention of the petitioners, the question whether the
resolution has the force of rules nay not be relevant in
this context, but none the less in our view, there is force
in the contention of Shri Kumaramangal am |earned advocate
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for the respondents, that even the 1960 rul es have no stat u-
tory force and are no better than the executive instructions
issued fromtine to tinme by neans of resolutions. It may be
observed that the rules referred to are part of the
resolution of 1960. The resolution itself lays down the
principles and in the end fornulates those principles in
terns of rules, which however are not purported to be nmde

under any provision of |aw or even under Art. 309. There
al so is nothing to indicate that the procedure and
fornmalities required for making rules have been gone
t hr ough.

It is next contended that the persons from the Hyderabad
service did not have 7 years even as officiating Deputy
Engi neers but were only deened to have been appointed as
temporary engineers as from 31-3-1957. This contention
al so, in our view, has no force because the respondents who
were from Hyderabad State were in fact selected by the
Hyder abad Public Service Comm ssion as Assistant Engi neers
and would have been appointed as such but for the States
Reor gani sation Act which canme into force as from 1-11-1956.
Had they been appointed earlier. they would have had to be
equat ed with the posts in Bonbay. In fact as t he
notification issued 'by the Hyderabad Public Service
Conmi ssi on furnished by M. Joshi shows, the candidates who
were |o be selected were required to serve in any of the
di stricts of Hyderabad State- Hyderabad proper or according
to the allocation in the reorganised set up of the State if
and when it took place. It was therefore, in t he
contenmplation of +the Public Service Conmission that the
State would be reorganised and the candi dates selected may
be required to serve in the reorganised State. The
allocation of persons after the reorganisation from one,
State to the other was subject to the Reorganisation Act
which dealt with matters pertaining to allocation, transfer,
fixation of service conditions, seniority etc. The clains
of the respondents who were allotted. from the Hyderabad
State arose earlier than the appointnments of the petitioner-
, and the Governnent of Bonbay and subsequently the
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Mahar ashtra Governnment was entitled to consider these clains
and to give redress.

It is again argued that if they had a claimunder the States
Reor gani sati on Act, they should have been treated as Deputy
Engi neers from 1st Nov. 1956, and not from 31st March
1957 and therefore they could not be considered as having
been dealt with under the States Reorgani sation Act.” W are
unable to accept the force of this argunent 'because it was
open to the Government of the State to which they were
allotted to take into consideration the fact that they would
have been appointed in the erstwhile State froma particul ar
date, to treat themas such and to equate their posts which
they would have held. 1In these circunmstances, there is no
statutory bar or rule which prohibits the Governnment of
Maharashtra from deem ng their appointment as from 31-3-1957
for the limted purpose of seniority and pronotion.

Apart fromthese contentions it appears to us that there is
another form dable obstacle in the way of the petitioners’
success and it is that under the 1957 Resolution for
promotion to the post of officiating Executive Engineers,
they should be put oil the Select List by a coomittee of the

Chi ef Engineers to be prepared each year for t hat
pur pose. Wien pronotions are nade on the basis of
seniority-cumnerit, all that can be required is that

persons entitled to promotion should be considered and if
havi ng been considered they have been left out, they would
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have no claimto pronotion as a matter of right. In State of
Mysore v. Syed Mahnpod(1l) this Court had so held. Bachawat,
J. speaking for the Court observed at p. 366,
"Where t he pronotion is based on
seniority-cumnerit the officer cannot claim
pronotion as a matter of
right by virtue of his seniority alone. If he
is found unfit to discharge the duties of the
hi gher post, he may be passed over and an
of ficer junior to himmy be pronot ed. "
It is however stated that no list was made for 1966 which is
the crucial year in so far as the petitioners are concerned
because their 7 years would have been conpleted in June 1965
and they would have been entitled to be considered for
promotion in 1966. In answer to this contention t he
affidavit on behalf of the respondents shows t hat t he
select list of the Deputy Engineers fit for pronotion to the
post of Executive Engineers in class | was prepared for the
year 1964 and 1965 according to the principles and rules
laid down in the resol utions of 14th Decenmber 1957 and 29th
Apri | 1960. None of the petitioners, it is averred, was
i ncluded in the Sel ect List for 1964 or 1965 because not
only did any of them not
[1] [1958] 3 S. C R 363.*
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have the requisite seven years’ service as Deputy Engineer
at the relevant time but they were al'so not entitled to be
i ncl uded because of the classes of reconmendation earned by
them during the relevant period. The petitioners however
denied in their rejoinder that the lists were prepared
keeping in viewthe criterialaid dowm by the rules, ’but,
inour view, it is significant that they did not possess the
required length of serviceinclass Il for them to be
entitled to pronoti on when the respondents were included in
the list and pronoted as such they ~cannot challenge the
appoi ntnents made as being in violation of Art. 14 or @ Art.
16.
In the result these petitions nmerit disnissal  and are
accordi ngly disni ssed.
Y. P. Petitions di sm ssed.
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