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BENCH
V. N. Khare, Syed Shah Mhamed Quadr

JUDGVENT:

V. N. KHARE, J.

The appellant  herein is the landlord who brought a
suit for ejectnent against the respondent-tenant on the
ground of bona fide need and default in naking paynment of

rent. It is not disputed that the appellant inthe suit did
not seek any relief in respect of recovery of arrears of
rent. In the plaint it was alleged that the rent was due

against the tenant since Decenber, 1993. The trial ' court
det er m ned t he provi si onal_rent as required under
sub-section (3) of Section 13 of Rajasthan Prem ses (Contro
of Rent and Eviction) Act, 1950 (hereinafter referred to as
the Act) which the respondent-tenant was required to
deposit or pay the rent from Decenber 1993 to January 1996 -
amounting to Rs.69,920/-, plus interest @6 per cent to the
 andl ord. The respondent-tenant chal l enged the order passed
by the trial court before the | ower appellate court but the
same was dismssed. Aggrieved, the tenant filed a revision
petition before the Hi gh Court of Judicature of Rajasthan at
Jai pur . The Hi gh Court took the view that; in the absence
of relief inthe suit for recovery of arrears of rent, the
trial court could not have determ ned the provisional rent
to be deposited by the tenant under section 13(3) of. the
Act . Consequently, the revision was all owed and the ~ order
of the court bel ow was set aside. Against this order of the
Hi gh Court the landlord is in appeal before us.

It is urged on behalf of the appellants counsel 'that
the view taken by the High Court that, as the averments  of
default was not substantiated by the | andl ord by asking the
relief of recovery of arrears of rent in the plaint, the
ground of default was not properly set forth in the suit,
therefore, the court was not required to deternmine the
amount of rent, is patently erroneous. After we heard the
matter, we found nmerit in the subm ssion. In order to
appreciate the argunments it is necessary to set out the
rel evant provisions of the Act.

13 (a) that the tenant has neither paid nor tendered
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t he ampbunt of rent due fromhimfor six nonths.

(3) In asuit for eviction on the ground set forth in
clause (a) of sub-section (1); wth or without any of the
other grounds referred to in that sub-section, the court
shall, on the first date of hearing or on any other date as
the court may fix in this behalf which shall not be nore
than three nonths after filing of the witten statenent and
shall be before the fram ng of the issue, after hearing the
parties and on the basis of material on record provisionally
determne the anount of rent to be deposited in court or
paid to the landlord by the tenant. Such anount shall be
calculated at this rate of rent at which it was last paid or
was payable for the period for which the tenant nmay have
made default including the period subsequent thereto up to
the end of +the nonth  previous to that in which such
determ nation is made together with interest on such anount
calculated at therate of six per cent per annumfrom the
date when any such anpbunt was payable up to the date of
det er mi nati on;

Provided that while determ ning the amount under this
sub-section, the /court shall not take into account the
amount of rent which was barred by limtation on the date of
the filing of the suit.

(4) The tenant shall deposit in court or pay to the
| andl or d the amount — determned by the court under
sub-section(3) wthin fifteen days fromthe date of such
determination, or wthin such further tine, not exceeding
three nonths, as may be extended by the court. The tenant
shall also continue to deposit in-court or pay to the
[ andl ord, nonth by nmonth, the nmonthly rent subsequent to the
period up to which determ nation has been nmade, by the
fifteenth of each succeeding nonth or within such further
time not exceeding fifteen days, as nay be extended by the
court at the nmonthly rate at which the rent was deternined
by the court under sub-section (3).

(5) If atenant fails to deposit or pay any anount
referred to in sub-section (4), on the date or within the
time specified therein, the court shall order the  defence
agai nst eviction to be struck out and shall proceed with the
hearing of the suit.

(6) |If a tenant nakes deposit or paynment as ' required
by sub-section (4), no decree for eviction on the ground
specified in clause (a) of sub-section (1) shall be ' passed
by the court against him

Provided that a tenant shall not be entitled to any
relief wunder this sub-section, if having obtained such
benefit or benefit under section 13-A in respect of any such
accommodation, if he again makes a default in the payment of
rent of that accomodation for six nonths.

The plaint of the suit filed by the appellant
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di scloses that the suit was for ejectnent of the respondent
tenant on the ground of default in paynent of rent.
According to the schene of the Act, in such a suit the court
is required to provisionally deternine the anount of arrears
of rent to be deposited in the court or pay to the |andlord
by the tenant along with interest. After the provisiona
determ nation of the arrears of rent by the trial court, the
tenant is required to deposit the entire arrears of rent as
determined by the trial court within a particular period of
time, and further the tenant is required to deposit in the
court or pay to the landlord nonthly rent subsequent to the
period upto which the determ nation has been made. |n case
the tenant fails to conmply with the order of the court, his
defence against the eviction is liable to be struck off and
the court is to proceed with the hearing of the suit. |
the tenant conplies with the order, the tenant is relieved
of the decree for eviction on the ground of default in
payment of rent.

Now, ~the ~question that arises for consideration is,
whet her a court in absence of any relief for recovery of
arrears of rent in a suit for eviction based on default in
payment of rent is precluded to deternmine the provisiona
amount of rent which a tenant is required to deposit?. |If a
suit for eviction i's based on the ground set forth in clause
(a) of sub-section/ (1) of Section 13 of the Act, the
l andl ord nust allege and prove three requirenments, nanely,
(i) the tenant is'in arrears of rent, (ii) such arrears of
rent were due for nmore than six months and (iii) the tenant
has failed to pay such arrears of rent to the |andlord.
Excepting these requirenents there is no other requirenent
of law which a landlord is to plead and prove for obtaining
decree of eviction. W, therefore, find that a landlord is
not required in a suit for eviction based on default to seek
an additional relief for recovery of arrears of rent. Even
wi thout such a relief a decree for eviction against a tenant
can be passed by the court. Thi's aspect can be /exam ned
from another angle. Under Order 2 sub-rule (2) CP.C
wher e a plaintiff omts to sue in respect of, or
intentionally relinquishes any portion of his claim he is
debarred afterwards to sue in respect of the portion so
omtted or relinquished. The only effect of absence of
relief for recovery of arrears of rent in a suit is that the
plaintiff cannot subsequently file a suit for recovery  of
arrears of rent for which he onmits to sue in a suit for
eviction based on default in paynment of rent.  Applying the
said principles it does not stand to reason why a suit
sinplicitor for eviction on the ground set forth in clause
(a) of sub-section (1) of Section 13 of the Act is not
mai nt ai nabl e in absence of relief for recovery of arrears of
rent. A perusal of sub-sections (3), (4), (5 and (6) of
Section 13 shows that the determination and paynent of
arrears of rent by a tenant have been provided for the
benefi t of tenant. The object behind the aforesaid
provisions is that no decree of ejectnment can be passed in
favour of landlord where the eviction is sought on the
ground of default in payment of arrears of rent if the
tenant pays or deposits the arrears of rent within the tine
provi ded. If the tenant deposits the arrears of rent, not
only that he can contest the suit filed by the |andlord, but
al so can avoid decree for ejectnment on the ground of default
in paynent of rent. Therefore, the tenant cannot conplain
that in absence of any relief for recovery of arrears of
rent in a suit for eviction, the court is not conpetent to
provisionally determne the arrears of rent which a tenant
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is required to deposit within a particular period of tine.
The relief for ejectnent on the ground of default can be
granted if it is found by the court that the tenant was in
arrears of rent as contenpl ated under section 13(1)(a) of
the Act and the tenant has further failed to conply with the
provi sions of sub-sections (3) and (4) of Section 13 of the
Act . W are, therefore, of the viewthat ina suit for
ejectment of a tenant on the ground set forth in Section
13(1)(a) of the Act, the court is required to provisionally
determ ne the amount of rent which a tenant is required to
deposit in order to escape fromthe decree of eviction even
if norelief is prayed for, for recovery of arrears of rent.
In case the rent is deposited, the landlord is entitled to
get the arrears of rent as the tenant has relieved hinself
of the decree of eviction.

For all these reasons we find that the judgment of the
H gh Court suffers fromserious legal infirmty and deserves
to be set aside. W, accordingly, set aside the order of
the Hi gh Court under appeal. The appeal is allowed wth
costs, which we assess at Rs. 1, 000/ -.




