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The appellants 'in this batch of cases were elected as
menbers of the Mahabal eshwar Devanstan Minici pal Council in
the el ections held on 1st Decenber, 1996. There are 17 wards
in the council and 17 councillors were elected. At the tine
of election the councillors so elected did not associate
with any political party or Aghadi ~or Front. They having
contested as independent candi dates on 2nd Decenber, 1996 a
nmeeting of these councillors was held and they forned
thensel ves into an Aghadi Front wi th the name Mahabal eshwar
G risthan Nagar Parishad Shahar Vi kas Aghadi. On 17.12.1996
the appellants inforned respondent No. 3 that they have
formed a Front as aforesaid. On 18.12.1996 the names of the
appel lants were published in the official gazette. On
23.12.1996 el ections were proposed to be held to the post of
President as per a notification issued on 23.12.1996 to be
held on 31.12.1996. An application was filed by respondent
No.1 who is an elected councillor on 26.12.1996 intimting
about the formation of the Front by the  appellants and
requesting the respondent No.3 to disqualify the appellants
on the ground of defection as set forth in Section 3(2) of
the Maharashtra Local Authority Menbers’ Disqualification
Act, 1986 (hereinafter referred to as "the Act" for
brevity). An order was nade by respondent No.3 on 28.12.1996
rejecting the said application. A wit petition was
preferred before the H gh Court challenging the decision of
respondent No.3 in rejecting the application filed by
respondent No. 1.

On 23rd Decenber, 1996, the Collector issued a notice
conventing a neeting to be held on 31st Decenber, 1996 for
electing the President of the council for which the Aghad
had sponsored appellant No.4 as its candi date and respondent
No.1l had issued a whip to all its councillors to vote for
the Aghadi candidate. In the meeting held on 31st Decenber,
1996 respondent No.4 was declared el ected President for the
year 1997-98. She secured 9 votes as agai nst 8 votes secured
by candidate who was defeated. In terms of Section 3(1) of
the Act, the High Court took the viewthat councillors or
menbers belonging to any political party, Aghadi shall be
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disqualified for being a councillor or a nenber if he
voluntarily gives wup his nenbership of such political party
or Aghadi or front and, therefore, such Aghadi/front is
pl aced at par with any political party in the same manner as
giving up nmenbership of parties attracts disqualification
simlarly voluntarily giving up nmenbership of an Aghadi or
front would be a disqualification. The Hgh Court also
noticed that under Section 3 (1)(b) of the Act a nenber of a
political party, Aghadi or front had to cast votes at the
neetings of local authorities as per the directions of the
party. If a nenber or a councillor fails to conply with the
party directions, he would incur disqualification. 1In
particular it noticed Clause (a) of the Explanation that a
person elected as a councillor shall be deened to belong to
the party, Aghadi or front, if any, by which he was set up
as a candidate for election and the Hi gh Court concluded on
that basis that each of the ~appellants 1 to 9 having
contested as independent candi dates and on being so el ected
they forned thenselves into an Aghadi and, therefore they
ceased to be independent councillors. Before electing the
President, formed thenselves into -an Aghadi and having
chosen their | eader and office bearers nomi nated a candi date
for the presidential elections by issuing a whip calling
upon its nmenbers to vote for that person and none el se. They
were covered by definition of Section 2(a) of the Act. The
H gh Court was also of the view that appellants 1 to 9 are a
group of persons who had forned thensel ves into a party, and
the election of a President is also an election to the |oca
authority. The Hi gh Court considered the argunent advanced
on behalf of the appellants that formation of Aghadi is not
a case of joining a political party but one of constituting
a political party or Aghadi and, therefore, could not incur
di squalification. The High Court referred to the neaning of
the expression "join" and took the view that this expression
has a very wide connotation and includes constitution of a
group by wvarious individuals getting together for the
purposes of formng an Aghadi. The appellants have united
thenselves to formthe Aghadi and, therefore, they could be
said to have joined Aghadi. The Hi gh Court drew a conparison
of the provisions of the Act with the Tenth Schedule to the
Constitution and while holding that the view taken by the
Col l ector was not correct, quashed the said order and
all owed the application declaring that the appellants
incurred a disqualification as provided under Section 3(2)
of the Act and, therefore, ceased to be councillors of the
Muni ci pal Council. Hence this appeal by special |eave.

On behalf of the appellants contention. put forth is
that the appellants had not joined the Aghadi to set up a
candidate to an election to the local authority; that even
though appellants forned a group | oosely called an Aghadi or
Front, it was not really an Aghadi/Front in terns of the Act
inas nmuch as it had not been formed for the purpose of
setting up candidates for electionto a local authority,
that it is open to independently el ected nmenbers to agree to
cooperate for running efficiently the managenment of a |loca
authority and for that purpose need not form a party. In
particular they attack the finding of the H gh Court that
the appellants had noninated respondent No.4 as their
candidate for the election of the President of the council
their joining the front would entail disqualification as
el ection of the President in the view of the H gh Court is
also an election to the local authority; that election to
the local authority would not include an election to the
post of a President of a council. Therefore, it was
submitted that the High Court had msguided itself in not
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appreciating as to what constitutes a defection and the
circunstance in which the nine appellants formed a group
which was not an Aghadi as defined under the Act
particularly when it had not set up candi dates for election
to only local authority.

In order to correctly appreciate the contentions put
forth on behalf of the parties it is necessary to refer to
the some of the provisions of the Act. The Act has a
Preanble to the effect that it would provide for
di squalification of menbers of certain |ocal authorities on
ground of defection and for matters incidental thereto.
Section 2 (a) defines Aghadi or Front as neaning "a group of
persons formed thenselves into party for the purpose of
setting up candidates for election to a local authority".
Local authority is also defined in Cause (a) as meaning a
Muni ci pal Corporation; Mnicipal Council; Zilla Parishad: on
Panchayat Samiti.  Clause (1) thereto defines nunicipa
party, in relation to the councillor belonging to any
political ~ party or aghadi or front neaning the group
consisting of tine being belonging to that political party
or Aghadi - or ~Front. Section 3(1)  provides for certain
circunstances in which-a nenber belonging to a politica
party or Aghadi or Front, if any, by which he was set up as
a candidate for election as such nmenmber or councillor. The
ci rcunst ances which attract disqualification and are set out
in sub-section (1) of Section 3 have no relevance in the
present case. W are concerned with the situation as arising
in sub-section (2) thereto and whi ch reads as foll ows: -

"(2) An elected councillor, or as

the case may be, nmenber~ who has

been el ected as such otherw se than

as a candidate set up by politica

party or aghadi or front shall be

di squalified for bei ng a

councillor, or as the case may be,

a nmenber if he joins any politica

party or aghadi or front after such

el ection."

W will revert back to the Section a little later. Sub-
sections (3) and (4) are not relevant for the present
purpose. Rules have been franmed under the Act -and Rule 3
thereof requires information to be furnished by a | eader of
the party as to the nmenbers who constitute the party. An
affidavit was filed by Dattatraya Maruti Bawal ekar, 1st
appel lant herein, In the said affidavit filedon January,
1997 (data is not <clear), it is stated that the appell ant
Nos.1 to 9 contested elections as independent ~candi dates
wi thout affiliation to any political party or Aghadi or
front, as under:

"During the course of the day on

2.12.1996 | nyself along with
certain respect abl e per sons
i ncluding some of the respondents
and ot her el ect ed candi dat es

sharing coommon concern for welfare
and devel opnent of Mahabal eshwar
had di scussions and deliberations
with one another. During such
di scussi ons and del i berati ons
aforesaid, it was proposed to form
a comon Aghadi / Front in the
house of respondent No.10 for the
conmon concern of  Mahabal eshwar
t own, its wel fare and its
devel opnents. Al this wultimtely
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culmnated into the formation of an
Aghadi / Muni ci pal Party / Fr ont
titled as Mahabal eshwar G ri sthan
Nagar Parishad Shahar Vi kas Aghad
on late on 2.12.1996 itself.
Respondent Nos. 1 to 9 were also
inclined and decided to take part
in the formation of such aforesaid
Aghadi / Municipal Party [/ Front
and becone nmenbers thereof to
function in the house of Respondent
No. 10 as nenbers of such Aghadi

The first neeting of the Aghadi was
held late in the day on 2.12.1996
when the proceedi ngs of ‘the neeting
were recorded. I'n the said neeting,

it was deci ded to prepare
constitution and the Rules  of the
Aghadi . Secondly, | was elected as

the " Leader ~of the Aghadi while
Respondent No.5 was elected as the
Treasurer of t he Aghadi and
Respondent No.1 -was elected as the
Secretary of the Aghadi. Thirdly,
the decision’ also was taken to
regi ster the said Aghadi as per the
provision of the said Act and the
rules made thereunder. | _crave
| eave to refer and rely upon the
proceedi ngs of the first meeting of
the said Aghadi on 2.12.1996 when
produced. Another informal neeting
of the Aghadi was held on 4.12.1996
wherein respondent Nos.1l to 9 as
al so other 19 respectable persons
supporting the said Aghadi took
part in the proceedings. The | oca

ML.A from the area was also
present in the said nmeeting and it
was agreed that all the menbers of
the Aghadi wll jointly endeavour
together for the conplete progress
upliftnent and devel opnent of
Mahabal eshwar and act accordingly.
A further meeting of the Aghadi was
hel d on 16.12.1996, | also filled a
formunder Rule 3 of the Rul es made
under the said Act declaring the
nmenbers of the Aghadi to be filed
inthe office of respondent No. 11

Similarly respondent Nos. 1 to 9
also filled a formunder Rule 4 of
the Rules nmade under the said Act
decl ari ng their st at us. On
17.12.1996 |, nyself along wth
respondent Nos. 1 to 7 and 9
affirmed our individual affidavits
declaring that we all have deci ded
to form a Minicipal Party in the
house of respondent No.10 naned as
" Mahabal eshwar G risthan Nagar
Pari shad Shahar Vi kas Aghadi" and
that I was elected as a |eader of
the party by consensus. The
constitution and the rules were
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al so prepared and respondent Nos. 1
to 9 endorsed and consented to the
said constitution and the rules on
17.12.1996. Thereafter, on
17.12.1996 I, as the Leader of the
sai d Aghadi/ Muni ci pal Party, made
an application to respondent No. 11
under the provisions of the said
Act informng her that we are
forming the said Aghadi as a new
party and the sane be registered as
per the provision of the said Act.
The sai d application was
acconpani ed by al | requisite
docunents. The said fornms under
rules 3 and 4 were also filed on

the sane day. | crave Jleave to
refer and rely upon the aforesaid
docunent s when producing.” In the
circunmstances it is clear that

Aghadi_ was formed for the first

time after the said elections were

held on 1.12.1996 and the result

t her eof wer e decl ar ed on

2.12.1996...../....... "

The translated copy of the Aghadi constitution and
rules had been nade available. The nenmbership thereto
i ndicates as follows: -

"Menbership - El ected and noninated

councillor of Mhabal eshwar Hil

Station Muni ci pal Counci | can

becone the nenber of the front.

Menbership fee shall be Rs.500/-

(Rs. Five hundred only)

Proceedi ngs of the front-

The proceedi ngs of the front shal

be carried out under Mharashtra

Muni ci pal Counci | s, Muni.ci pa
Panchayats and I ndustrial Urban Act
as well as Mahar ashtr a Loca

Aut hority menbers Disqualification
Act, 1996 and rules, 1987 and the
said Acts and rules shal |  be
bi nding on all nenbers.

Procedure of Wip- A notice of whip
i ssued by the Leader of Party in
respect of any resolution, neeting
and voting shall be given in person
to the nenbers of the front at the
regd. with the front. |If the nmenber
is not present, at the tinme of
service of notice, the notice shal
be pasted at the given address of
the menber and the notice which is

pasted in this nanner shall be

treated as served upon the nenber

and the said notice shall  be

binding on the nenbers of the

front."

A Joint Conmittee on the Maharashtra Local Authority
Menbers Disqualification Bill nade a report whereinit is

noticed as follows: -
"The Committee however felt that
elections to local authorities are
not always fought on political or
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party lines but individuals or

groups comne together on sone conmon

progranme and form a front or

aghadi for t he pur pose of

contesting election. The conmittee

therefore thought it necessary to

define aghadi or front so that they

could al so be considered as a party

for purpose of this Act. Cause 2

has been anmended for this purpose.”

S/ Shri Harish N Salve and V.A Bobde, |earned senior
advocate for the contesting respondents pleaded that the
all egations nade in the affidavit filed in the H gh Court
nmade it clear that the appellants from an Aghadi. The
di squalification of Section 3(2) would attach when el ected
councillors join any political party after such el ections.
The requists conditions to attract the provision of the Act
are - (i) the councillors had been el ected otherw se than as
a candidate set up by a political party, Aghadi or front;
(ii) Such_ _councillor joins -any political party, Aghadi or
Front after such elections. The disqualification attaches if
an elected councillor joins any political party after fresh
el ection. The expression such election has reference to the
process in which he was a candidate of a political party. If
these conditions are satisfied then the elected councillor
woul d stand di squalifi ed. Section 3(2) deal s with
i ndependents since candi dates referred to are when a
council l or has been el ected otherwise than as candi date of a
political party. The legislation inposes a condition that a
person elected as an  independent should continue as such
wi t hout subjecting hinself to any party affiliation and
permtting i ndependents to forma party after el ection would
conpletely negate the policy of the |law. The contention on
behal f of the appellants is that such an interpretation
woul d but the independents at greater di sadvantage than the
menbers of the political party, is msconceived in as much
as splits or nmergers would not arise in case of independent
councillors. The spirit of enactnent is that a nenber of a
political party cannot join another or form a politica
front without incurring disqualification as provided under
Section 3 wunless he is expelled fromhis party. By the sane
taken Section 3(2) mandates that a person elected as an
i ndependent retains his status as such

Section 3(2) to which we have adverted to earlier with
reference to a councillor or a menber who has been elected
ot herwi se than as a candidate set up by a political party or
Aghadi or front such a candidate or such councillor or
menber shall be disqualified for being a councillor if he
joins any political party or Aghadi or front —after /such
el ection. The Section specifically provi des that an
i ndependent candi date not set up by a political ~-party or
front incurs disqualification on his joining any politica
party after such election. This Court in Kihato Hol |l ahan v.
Zachi |l hu, 1992 Supp. (2) SCC 651 (680), while dealing with
the effect of provisions of the Tenth Schedule to the
Constitution noticed that the same vyardstick has to be
applied to a person who is elected as an independent
candi date and wishes to join a political party after the
election as is done with reference to a person who has been
elected on a political plank. Therefore, no distinction
could be nmade between a person belonging to a politica
party and a person who is elected as an i ndependent and such
di stinction has not been nmade by the Act in question. On the
other hand, it is made clear a councillor or a nenmber has
been el ected not set up by a political party or front joins
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such political party subsequent |y woul d i ncur
di squal i ficati on.

If what we have stated is the correct |egal position
then the counter affidavit filed by Bawal ekar who is | eader
of the Aghadi in guestion which we have extracted
extensively earlier wll indicate that the appellants were
formng Aghadi as a new party and the sane has to be
regi stered under the provisions of the Act. Wen they forma
new party the position is clear that a person elected as an
i ndependent would cease to be an independent and becones a
menber of a political party or a front. H's status as an
i ndependent will conme to an end on beconing a nenber of a
front or a group, he loses such status and is subject to the
whio of the party to which we have referred to earlier. If
el ected councillors could becone nenbers of such Aghadi it
is made clear that ~Aghadi woul d be bound by the provisions
of the Act in questionand is also authorised to issue a
whi 0. These facts would make iit. clear that the appellants
who could act independently prior to the election or
i medi ately-on the el ection becane subject to discipline of
the party or front on becomi ng nenbers thereof. Such party
whet her woul d amount to formation of party or becane nenbers
of such party is inmaterial. W do not wish to be guided by
or controlled by -any -etynological termnology but the
substance of the matter. Therefore, in our view the Hi gh
Court was justified in holding that the ‘appellants have
i ncurred disqualification

In the result, the appeal stands dism ssed. No costs.




