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PETI TI ONER
SARU SMELTING (P) LTD.

Vs.

RESPONDENT:
COW SSI ONER OF SALES TAX, LUCKNOW

DATE OF JUDGVENT13/ 05/ 1993

BENCH
YOGESHWAR DAYAL (J)
BENCH

YOGESHWAR DAYAL (J)
KULDI P SI NGH (J)

Cl TATI ON
1993 SCR (3) 719 1993 sCC Supl. (3) 97
JT 1993 (3) 416 1993 SCALE (2)884

ACT:

U P. Sales Tax Act, 1948-Section 3A (2) Second Proviso-
Noti fi cati on under-Wet her phosphorous bronze exigible to a
lower rate of tax-Held, 'only’ specified nmetals or their

alloys being exigible at the lower rate, it cannot fal
within the entry if even very small quantity of it contains
and unspecified nmetal, in this case phosphorous.

HEADNOTE:

By Notification No. ST-11-333/X-1012-1971 dated 15 Novenber
1971, entry 2(a) copper, tin, nickel, zinc or any ' other
all oy containing any of these netals only were nmade exigible
at a reduced rate of sales tax of |

The Judge (Revisions) Sales Tax, U P., Lucknow held that
phosphorous bronze falls within this notification. The
Single Judge of the Allahabad H gh Court took a contrary
view and held that it was taxable as an wunclassified
commodity at 3.5%

Before this court it was contended that phosphorous bronze

is made of tin and copper only; that a small quantity of
phosphorous is used to deoxidize the nmetal and that it is
not an essential substance of the phosphorous bronze. It

was, however, admitted that w thout the use of phosphorous,
phosphorous bronze cannot he produced, and a certain
gquantity remains in the phosphorous bronze.

Di sm ssing the appeal, this Court,

HELD: (1) The enphasis in the entry is that it nust contain
even if an alloy, "only" copper, tin, nickel or zinec.

The expression "only" is very material for understanding the
meaning of the entry. Since the alloy in dispute contains
phosphorous, may he in a very small quantity, it cannot fal
within entry 2(a) of the notification. (721 -G

Conmi ssi oner of Sales Tax v. H ndustan Metal Works (1964) 15
STC 97

720

referred to.

JUDGVENT:
CIVIL APPELLATE JURI SDICTION: Givil Appeal No. 266 (NT) of
1980.
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From the Judgnent and Order dt 14.12.1979 of the Allahabad
Hi gh Court in Sales Tax Rev. No. 214 of 1979.
Harish N. Salve, P.P. Singh and Ms. Meenakshi G over for the

Appel | ant .
RC Verma and M S. Mikherjee for RB. Msra for the
Respondent .

The Judgrment of the Court was delivered by

YOGESHWAR DAYAL, J. This appeal is directed against the
judgrment of the Single Judge of the Allahabad Hi gh Court
passed in Sales Tax Revision No. 214 of 1979 dated 14th
Decenmber, 1979. By the inmpugned judgnment the Hi gh Court set
aside the order of the Judge (Revisions), Sales Tax, UP.
Lucknow holding that the Phosphorous Bronze which the
assessee/ appel l ant herein have been manufacturing, fel
within the anbit of Notification No. ST-11-333/X- 10121971
dated the 15th Novenber, 1971 issued in exercise of the
powers under the second proviso to sub-section (2) of
section 3-A of the U P. Sales Tax Act, 1948 (U P. Act No.XV
of 1948), and took the viewthat the relevant entry at
serial " No. 2(a) of the said Notification did not cover the
goods prepared by the appellant herein and was thus |iable
to be taxed as an unclassified commodity at the rate of
3.5% The relevant entry reads as under: -

2....(a) Copper, tin, nickel or zinc 1 per cent. m
or any other alloy containing any of
these netals only.

(b)..oovoes T
The contention on behalf of the _appellant i's t hat
Phosphorous Bronze manufactured and marketed by ‘them is
covered under the aforesaid entry. According to the
appel l ant the said Phosphorous Bronze is nade of tin and
copper only. It is further contended on behalf ' of the

appel l ant that the small quantity of Phosphorous is used to
deoxi di se the netal and as such the Phosphorous is not an
721
essenti al substance of Phosphorous Bronze. It is,  however,
admtted case of the parties that wthout the use of
Phosphorous the Phosphorous Bronze cannot be  produced  and
certain quantity of Phosphorous still remains in t he
Phosphor ous Bronze.
The contention of the respondent is that Phosphorous Bronze
is an alloy containing not only the netals nentioned in the
aforesaid entry but Phosphorous al so and as such it is not
covered wunder the aforesaid entry. The words "other alloy
containing any of these netals only" nean that . the all oy
nade of these netals i.e. copper, tin, nickel or zinc/ only
and that alone is covered under the said entry. It was
submitted that if any other metal or substance is included
in such an alloy, the same would not be covered under the
aforesaid entry.
A simlar question arose in the case of Conm ssioner - of
Sal es Tax, U. P. v. Hi ndustan Metal Works, Hathras reported
in (1964) 15 Sales Tax Cases 97 wherein it was held as
under : -
"The Notification exenpts tax on sale of
alloys prepared fromthe solution of two or
nore of the nmetals enunerated therein. On
account of the word "only" the sale of an
alloy prepared fromthe solution of two or
nore of those netals and sonme other substance
or substances would not be exenpt from tax.
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The assesse sold an alloy called phosphorous
bronze which was prepared fromthe solution of
copper, tin, phosphor ous and | ead.
Phosphorous and | ead are not mentioned in the
notification. They are deliberately added by
the assessee as per agreenment between the
parties. The sale is, therefore, prine facie
liable to be taxed."
W were referred to various dictionary nmeani ngs of the words
Phosphorous Bronze 'which have been noticed by the |earned
Judge dealing with case in the H gh Court. W are really
concerned with the interpretation of the entry. The
enphasis in the entry is-either it should be pure copper
tin, nickel or zinc and if it is an alloy containing two or
nore netals, it nust be an-alloy containing these netals
only. The expression "only" is very mat eri al for
under st andi ng the neaning of the entry. Since the alloy in
di spute contains Phosphorous, may be in a very snal
quantity, /it cannot-fall within entry 2(a) of the aforesaid

Noti fi cat'ion. The appeal ~ consequently fails and is
di smi ssed with costs.
UR

Appeal dism ssed.
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