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P. K. BALASUBRAMANYAN, J.

1. Leave granted.

2. Thi's appeal by the State of Mharashtra and the
Oficers of the State Excise Depar t ment chal'l enges an

i nterimorder passed by the Division Bench of the Hi gh
Court of Bombay, Nagpur Bench, in a Wit Petition filed by
the respondents herein. Respondent No.1 is a

partnership firmand respondent No.2 is a partner therof.
Respondent No.1 is engaged in-the business of

manuf acture and sal e of Indian nade foreign liquor
(hereinafter described as "I M-L") and hol der of a whol esal e
licence under the State CGovernment in Form PLL as per

the Maharashtra Distillation of Spirit and Manufact ure  of
Pot abl e Li quor Rules, 1966. The said Rules are made

under the Bonbay Prohibition Act, (1949. Respondent

No.1l did not owmn a distillery and was not nanufacturing
rectified spirit and extra neutral alcohol which-it required
for manufacture of I MFL. Respondent No. 1 had to

purchase rectified spirit and extra neutral al cohol from
distilleries owned by others. For possession and use of
rectified spirit including the extra neutral alcohol, 1icense
was required in FormR S. Il prescribed under the Bonbay
Rectified Spirit Rules, 1951. The nanufacture and sale of

| MFL i s supposed to take place under the supervision of

the staff of the State Exci se Department as provided in
Rul e 12(2) of the Bonbay Rectified Spirit Rules, 1951.  As
per Rule 17 (12) of the Maharashtra Distillation of Spirit
and Manufacture of Potable Liquor Rules, 1966 and as per
condition No. 1 of the PLL |icense obtained thereunder
Respondent No.1 as |licensee, had to pay the cost of the
supervisory staff to the State in terns of Section 58A of
the Bonbay Prohibition Act.

3. As it is elsewhere, in the State of Miharashtra
al so, under Section 12 of the Bonbay Prohibition Act,

manuf acture of |iquor, construction or working of a

distillery or brewery, inmport, export, transport, possession
sal e or purchase of |liquor are banned. Though, under

Section 13 of the Act, the bottling of |iquor for sale,
consunpti on or use of liquor is prohibited; under Section

11, the State has taken upon itself the right to pernit any

of the aforesaid activities in the nmanner and to the extent
provided for, by the provisions of the Act or any Rul es,
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Regul ations or Orders nmade in that behalf. Under Section
49 of the Act, the State has the exclusive privilege of

i mporting, exporting, transporting, manufacturing,

bottling, selling, buying, possessing or using any

i ntoxicant. For consideration, the State farms out the
right to the concerned |icensee. The State has nmade rul es
in ternms of Section 143 of the Act prescribing fees

i ncluding rent or consideration payable in respect of any
privilege, license, pernmit, pass or authorization granted or
i ssued under the Act.

4. In view of the rel evant provisions in the Bonbay
Rectified Spirit Rules, 1951, the Bonbay Rectified Spirit
(Transport in Bond) Rules 1951 are made applicable for
rectified spirit. The issue of a transport pass is
contenpl ated for the transport of rectified spirit fromthe
distillery to the factory of the user subject to paynent of
the fee prescribed under Rule 5(2) of the Bonbay Rectified
Spirit (Transport in Bond) Rules 1951. According to the
State, the first respondent was to pay the fee at the rate of
Rs.2 per litre for rectified spirit and Rs.3 per litre for extra
neutral al cohol obtained by it for manufacture of | ML

The respondents filed Wit Petition No. 2417 of 2004 in

the Hi gh Court chal l'engi ng the notification dated
12.7.1999, inmpugning rule 5 of the Bonbay Rectified Spirit
(Transport in Bond) Rules 1951 and the fee prescribed

i nposed on them under the Bonbay Rectified Spirit

(Transport in Bond) Rules 1951. The chall enge was

mai nl y based on a decision of the Bonbay Hi gh Court in

Vam Organi ¢ Chemicals Limted Vs. State of

Mahar ashtra, Wit Petition No. 2275 of 2000. It was their
pl ea that the decision in Vam Organi ¢ Chem cal's

Limted covered the position regarding the fee sought to

be collected fromthe Respondent No.1 and the demand

was |liable to be quashed for the reasons stated in Vam
Organic Chemicals Limted. The respondents al so

sought an interimorder of stay of the demand pendi ng

di sposal of the Wit Petition. They pointed out that in a
nunber of other cases including a case of their own
relating to a previous demand, interimorders of stay had
been granted and that even in the petition for special |eave
to appeal against the decision in Vam O ganic Chem cal s
Ltd. (supra) being SLP (C) No. 12180 of 2001, filed in the
Suprenme Court, the Supreme Court has ordered Vam

Organic Chemicals Linmted, a licensee simlarly situated,
only to file an undertaking that in case the appeal is

al l owed by the Suprene Court, Vam Organic Chem cal's

Limted woul d satisfy the liability as per |lawand as
determ ned by the Suprene Court within the tinme fixed by
the Supreme Court. The prayer was opposed by the State.
The High Court granted an interimorder staying the
recovery of the fee on the strength of the decision in Vam
Organic Chemicals Limted and the interimorder

granted by this Court in the appeal fromthat decision

5. Inits counter affidavit, the State had indicated
that the position of the first respondent who does not
manufacture rectified spirit for its own consunption was
different fromthe case of Vam Organic Chemical s

Limted and that the decision therein or the interimorder

made in appeal therefrom does not enable the

respondents herein to contend that an interimorder as

sought for by them should be granted by the Court. It

was al so subnmitted by the State that there was a stay as

regards earlier years and if during the pendency of the
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Wit Petition the liability to pay the fee now challenged is
kept stayed or suspended, in case the Wit Petition were to
be disnissed, the accunulated liability of respondent No.1
woul d be huge and the interests of the State would remain
unprotected and in such a situation, the bal ance of

conveni ence was not in favour of the grant of an interim
order of stay, that too unconditional, as has been done by
that Court in sone cases. The High Court declined to
accept the distinction sought to be nade by the State

bet ween the present case and the case of Vam Organic
Chemicals Limted and granted a stay of recovery, nerely

on an undertaki ng by the respondents. The appel | ants

have chal | enged that order of the Division Bench of the

H gh Court dated 20.7.2004 in this appeal

6. Lear ned Seni or Counsel appearing for the
appel l ants subnmitted that the case of Vam Organic

Chem cal's Limted was one where the |icensee was a

manuf acturer of rectified spirit and such manufactured
rectified spirit was being used by the nmanufacturer

hi nsel f. Learned counsel submitted that the view taken
by the High Court in that decision was not correct and
that there was every chance of this Court allow ng the
appeal . But |earned counsel submtted that even

assum ng that the decision in Vam Organi ¢ Chemi cal s
Limited case was correct, the sane woul d not cover the
case of the respondents since the first respondent did not
have a license to nmanufacture rectified spirit and
respondent No.1 was not a |icensee which manuf act ured
rectified spirit and consuned it for its own purpose of
manufacturing | MFL. Learned counsel submitted that the
fact that the first respondent purchased rectified spirit or
extra neutral alcohol fromothers and transported it to its
prem ses for the purpose of manufacturing | MFL was a

cl ear distinguishing feature and the first respondent had
necessarily to pay the fee under the Bonbay Rectified
Spirit (Transport in Bond) Rules 1951. The State had the
power to nmake the relevant Rules and to inpose the

i mpugned fee. There was no prima faci e case made out by
the respondents for the grant of an unconditional order of
stay in respect of the fee to be paid by the first
respondent . Learned counsel rem nded the Court of the
observations of this Court that a Government cannot run
on securities and that in cases involving revenue, interim
orders should be passed with care and caution and only

on appropriate conditions. Lear ned counsel subnitted
that the right to trade in IMFL was a mere privil ege
granted to the licensee by the State.

7. Learned counsel for respondents, on the other
hand, submitted that the case put forward by the

respondents was squarely covered by the decision in Vam
Organic Chemicals Linmted and there was no

justification in interfering with the interimorder passed by
the H gh Court especially in the context of the order

passed by this Court in the appeal fromthe decision in

Vam Organic Chenicals Linted. Learned counse

submitted that the undertaking to be given by the

respondents was adequate to protect the interests of the
State. It is submtted that the fee inpugned was not an

i npost on potable al cohol, but on rectified spirit and the
State has no conpetence to inpose such a levy. Learned
counsel submtted that various Wit Petitions were

pending in the High Court and their final disposal was

bei ng del ayed only because of the attenpt of the State to
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stall their hearing. There was no justification in filing an
appeal only against the interimorder in their case when
simlar orders have been passed in various other wit
petitions filed in the H gh Court.

8. In reply, learned counsel for the State submtted
that substantial anounts are outstanding from such

licensees and it would be appropriate if this Court passes

an order that protects the interests of both sides. The

State can then nove the High Court for vacation of the

orders in simlar cases that are distinguishable fromthe

case of Vam Organic Chemicals Limted.

9. Prima facie, we find sone nerit in the argunent
that the decision in Vam Organic Chemicals Linited

may be di stingui shable fromcases where the |icensee

hi nsel f does not manufacture the rectified spirit. Here,
rectified spirit-is not manufactured by the first respondent
and such spirit is not being used captively in its own

prem ses for nanufacture of I'M-L. Respondent No.1l is
purchasing rectified spirit or extra neutral alcohol from

ot her manufactures and getting it transported to its own

prem ses for manufacturing and bottling | MFL. This

factual distinction apart, we have to keep in mnd that the
right to trade in liquor is only a privilege farned out by the
State. Article 47 of the Constitution of India clearly casts
a duty on the State at least to reduce the consunption of
l[iquor in the State gradually leading to prohibition itself.

It appears to be right to point out that the time has cone

for the States and the Uni on Government to seriously

think of taking steps to achieve the goal set by Article 47

of the Constitution of India. It is a notorious fact, of which
we can take judicial notice, that nore and nore of the

younger generation in this country-is getting addicted to
[iquor. It has not only beconme a fashion to consunme it but

it has al so beconme an obsession with very many. Surely,

we do not need an indolent nation. Wy the State in the

face of Article 47 of the Constitution of India should
encourage, that too practically unrestrictedly, the trade in
liquor is sonething that it is difficult to appreciate. The
only excuse for the State for not follow ng the nandate of
Article 47 of the Constitution is that huge revenue is
generated by this trade and such revenue is being used for
neeting the financial needs of the State. Wat is nore

rel evant here is to notice that the nonopoly in the trade is
with the State and it is only a privilege that a |licensee has
in the mtter of manufacturing and vending |iquor

10. It is pointed out by |earned counsel for the
appel l ants that even in the conditions attached to the
license, there is an undertaking by the licensee to pay the
fees as demanded. It is his subnmission that there was no
reason to water down that obligation by way of an interim
order when an attenpt is nmade to chall enge the very

i nposition of the fee which a |licensee had agreed to pay in
the first instance. W see sonme force in the subm ssion

but have to balance it with the plea that the State has no
power to inpose such a levy. W have also to take note of
the fact that after all, any amount paid to the State, could
be adjusted either towards future liability or directed to be
refunded by the State in case the challenge of the |icensee
succeeds in the Wit Petition when it is finally heard and
deci ded. The only purpose for which the State undertakes

i quor trade, notw thstanding the mandate of Article 47 of
the Constitution of India, is the revenue that it generates.
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Thi s aspect al so cannot be |ost sight of while considering
the bal ance of convenience in cases where a |iquor

i censee seeks an interimorder staying the fulfillnment of
his obligation to pay all the fees or other charges
demanded from him as such a licensee. There is also

merit in the subm ssion that in view of the long years it
takes for a Wit Petition to be decided finally, the |icensee
hinself would find it an onerous burden to pay the fees for
years together in case his challenge to the levy is
ultimitely rejected. W are therefore satisfied that the

Hi gh Court was not justified in passing in practical terms,
an unconditional interimorder of stay as sought for by the
respondents. The Hi gh Court should have paid a little

nore attention to the interests of the State and the
consequences arising out of its order staying the paynent

of the fee merely on an undertaking by the licensee to pay
it in case at a future point of-tine he is found liable to pay
the sanme. It is'trite that Governnent cannot run on
undertakings. It has, therefore, becone necessary to
interfere with the order of the H gh Court, though

normal Iy, this Court woul dbe reluctant, in exercise of its
jurisdiction under Article 136 of the Constitution of India,
to interfere with interimorders made in pending wit
petitions.

11. Then the question is what can be an appropriate
order in the case on hand. W feel that the-interests of
both woul d be protected if we were to order that the
l'icensee is to pay 50 per cent of the license fee payable
and that it should give an undertaking to pay the bal ance
50 per cent in case ultimtely the Wit Petition is decided
against it, within the tine fixed by the H gh court.  This,
as we see it, would balance the equities and afford
protection to the interests of the State and the interests of
the licensee. It would save thelicensee fromneeting the
entire liability here and now pendi ng di sposal of his
challenge to the levy and at the sane tinme would not make
his obligation too onerous, in case ultimately, he’is found
not entitled to succeed in his challenge in the Wit
Petition. This would al so enable the Governnent to realize
a part of the revenue which al one appears to be the notive
in permtting the trade in |liquor notw thstanding the
mandate of Article 47 of the Constitution of India. Thus,
on a balancing of the interests of both parties in the
background of the nature of the trade and the directive
principle of State Policy in that behalf, we are satisfied
that the order of the High Court calls for interference.

12. We therefore allow this appeal and setting aside
the order of the H gh Court order that if the respondents
pay one-half of the license fee payable by the respondents
and as dermanded of them and give an undertaking that

they will pay the bal ance 50% of the levy within the tine
fixed by the H gh Court, if the wit petition were to be

di sm ssed, the recovery of the licence fee payable as per

the i npugned notification will be kept in abeyance unti

the disposal of the wit petition by the H gh Court. The
respondents are given three nonths tinme fromtoday to file

a nodified undertaking and to deposit 50 per cent of the
license fee payable for the Excise Year 2005-2006. The
respondents would be Iiable to pay 50 per cent of the
license fee for the subsequent years on or before the
thirty-first of Decenber of that year and to file
undert aki ngs in the subsequent years until the Wit

Petition is heard and finally decided by the H gh Court. | f
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the respondents fail to nake the deposit and to file the
undert aki ng as indicated above, the appellants will be free
to take all steps that are pernissible under |aw for
recovery of the entire fee due fromthe respondents as may
be denmanded fromthemin accordance with the rel evant

rul es. In case the respondents succeed in their chall enge
inthe wit petition, the State will be liable to refund the
amount paid with interest thereon at the rate of 9% per
annum fromthe date of paynment till the date of refund.

The amount will be refunded within two nonths of the
allowing of the wit petition unless otherw se agreed to by
the parties, regarding the adjustment of that sum




