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DHANSUKH LAL AND OTHERS
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DAYAL, RAGHUBAR
Cl TATI ON
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ACT:

Mortgage-Suit for enforcenent of Mrtgage with possession-
Prelimnary decree declaring anount due under nortgage
wi t hout aski ng nortgagee to account for ~ profits-Mrtgagee’s
liability to account for Period before prelimnmnary decree,
and after decree-Code of Civil Procedure (Act 5 of 1908, O.
34, rr. 4 & 2-Transfer of Property Act, s. 76(h)-Estoppe
Conditions to be satisfied.

HEADNOTE

A nortgagee in possession of the nortgaged property filed a
suit for enforcement O the nmortgage. As provided in 0-34,

rr. 4 and 2 the trial court franmed a prelimnary decree in
Form No. 5A of the Appendix D to the First Schedul'e of the
Code of Civil Procedure declaring the anmount , due under the
nortgage. This was done without debiting the profits of the
property real i sed by the nortgagee in t he manner
contemplated by s. 76 Transfer of Property Act. After the
decree was passed the nortgagors prayed that the nortgagee
be asked to render accounts. Their application was rejected
by the Trial Court, but the Hi gh Court in revision remnded
the case and directed the trial court to declare the anount
due wunder the nortgage after taking accounts from the
nort gagee. The nortgagee’s |legal representatives (the
present appellants) appealed to the Suprene Court by specia

| eave.

The appellants contended that since the prelimnary decree
had finally determined the rights of the parties no  claim
for subsequent accounting could arise. The respondents
(rmortgagors) on the other hand contended that the appellants
had w thdrawn the anount deposited in court in part
satisfaction of the decree after having given an assurance
that they would render accounts of the profits, and
therefore the appellants were stopped from denying their
liability to account.

HELD : (i) In a suit on a nortgage for sale the court nmay
either order an account to be taken of what is due to the
plaintiff at the date of the prelimnary decree, or it nay
decl are the anount so due on that date. |In the latter case
the decree will be made in Form No. 5A in Appendix Dto the
First Schedule. 1In a case where a decree is made in !Form
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No. b5A it is the duty of the Court to ascertain the anount
due to the nortgagee at the date of the prelimnary decree.
The anobunt due cannot be declared unless the net profits
realised by the nortgagee fromthe property are ascertai ned

"Me  ascertainment of the net profits is therefore a nmatter
directly and substantially in issue up to the date of the
prelimnary decree. |If the requisite plea is not raised and
the court does not in framng the prelimnary decree take
into account the net profits a subsequent plea for rendition
of accounts by nortgagee would be barred on the principle of
res judicata. A prelimnary decree is final in respect of
di sputes that should have been raised before it was nade.
[ 159 D 160 D

In the present case therefore the nortgagor could not «claim
rendition of accounts for the period prior to t he
prelimnary decree. [160 D

155

(ii) The same however cannot be said of the net receipts
realized 'by the nortgagee subsequent to the prelimnary
decree ~as no dispute about themcould have been raised
bef ore it was rmade. As a suit notwithstanding the
prelimnary decree continue till the passing of the fina

decree and therefore any payment nmade by the judgnent-debtor
to the decree-hol der would go in deduction of his nortgagee
liability. On the/'same anal ogy the net receipts statutorily
debited to the nortgagee would equally be t aken into
consideration in fixing the nmortgagor’ s ultimate liability.

[160 E-162 B; 162 H

Case | aw di scussed.

(i) There can be no estoppel unless the person to whom
a representation is nade acts on that representation to his
detrinment. By depositing the decr et al anount t he
respondents had only discharged theirlegal liability under
the decree and this cannot in any sense of the termbe des-
cribed as detrinental to them [166 DG

JUDGVENT:

ClVIL, APPELLATE JURISDICTION : Cvil Appeal No. 257 of
1963.

Appeal by special |eave fromthe judgment and order dated
April 5th 1961 of the Rajasthan High Court in S. B.  Cvil
Revi si on No. 181 of 1956.

B. D. Sharma, for the appellants.

A V. Viswanatha Sastri, Raneshwar Nath, S. N Andley and

P. L. Vohra, for the respondents.

The Judgrment of the Court was delivered by

Subba Rao J. This appeal by special Ileave is directed
agai nst the judgnent of a Division Bench of the Rajasthan
H gh Court in S. B. Cvil Revision No. 181 of 1956.

The plaint-schedule properties originally belonged to one
Noor Mohanmmad, his wife and son. On Septenber 14, 1936,
they nortgaged the said properties with possession to. B.F

Marfatia, for a sumof Rs. 25,000. On February 22, 1938,
the said nortgagors executed a sinple nortgage in respect of
the sanme properties to one Novat Mal for Rs. 5,000. On
December 21, 1942, Radha Ki shan, Har Prasad and Pokhi Rain
acquired the equity of redenption in the said properties in
an auction sale held in execution of a nmoney decree against
the nortgagors. On February 14, 1950, and March 13, 1950,
Seth G rdhari Lal, the husband of Appellant No. 1 herein

purchased the nortgagee rights of Novat Mal and Marfatia
respectively. On May 1, 1950, Grdhari La] was put in
possession of the nortgaged properties. On July 22, 1950,
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Respondents 9 to 11 purchased the equity of redenption of
the nortgaged properties from Radha Kishan. Har Prasad and
Pokhi  Ram On August 10, 1950, G rdhari Lal instituted
G vi

156
suit No. 739 of 1950 in the Court of the Senior Subordinate
Judge, Ajner, for enforcing the said two nortgages. In the

suit he «clained Rs. 48,919-12-6 as the anpbunt due to him
under the said two nortgages. On April 25, 1953, the Senior
Subordi nate Judge, Ajnmer, gave a prelinmnary decree in the
suit for the recovery of a sum of Rs. 34,003-1-6 wth
proportionate costs and future interest; he disallowed
i nterest from Septenber 14, 1936, to March 13, 1950, on the
nortgage of Rs. 25,000. 'The plaintiff-nortgagee preferred
an appeal, being Cvil Appeal No. 71 of 1953, to the
judicial Comm ssioner, A nmer, against the said decree in so
far as it disallowed interest to him The defendants
preferred . cross-objections in respect of that part of the
decree! awarding costs against them On July 25, 1953, the
def endant's ~filed an application under O XXXIV, r. 5(1), of
the Code of Civil Procedure, seeking permission to deposit
the decretal ampunt in court and praying that possession of
the properties nmay be directed to be delivered to them and
also for directing the decree-holder to render accounts of
the profits of the nortgaged properties received by him On
July 29, 1953, the respondents deposited Rs. 35,155-2-6 in
the Trial Court. On August 17, 1953, the decree-hol der
filed objections to'the said deposit-on the ground that it
was nmuch less than the decretal anpbunt. On August 27, 1953,
the Trial Court made an order permtting the decree-hol der
to withdraw the said amount with the reservation ‘that the
guestion as to what was due under the decree would be
deci ded On August 25, 1954, both the appeal of the decree-
hol der and the «cross-objections of the defendants were
di smi ssed. On Docenber 7, 1954, the defendants filed an
application in the Trial Court for the determation of the
amount due under the decree and for directing the decree-
hol der to render accounts of all the realizations ' from the
nortgaged properties. On March 14, 1955, the Suprene’  Court
granted special |eave to the decree-holder for preferring an
appeal against the judgnment of the Judicial Conmi ssioner
dismssing Cvil Appeal No. 71 of 1953. On  February 15,
1956, the Trial Court dismssed the application filed by the
defendants for directions on the ground that the nortgage
deed had nerged in the prelinnary decree and that the said
decree contained no directions to the plaintiff to render
accounts. On February 29, 1956, the defendants applied to
the Judicial Conm ssioner, A mer, under s. 152 of the . Code
of Civil Procedure for anending the prelimnary  decree by
including therein a direction against the plaintiff for
rendition of account in respect of the profits received by
him fromthe nortgaged properties. On April 12, 1956, the
Judi ci al Conmmi ssioner disnissed the said application

157

On April 25, 1956, the defendants filed a revision petition
against the order of the Trial Court dated February 15,
1956, in the Court of the Judicial Comm ssioner, A mer. As
by that time the Suprene Court had given special leave to
appeal against the decree of he Appellate Court confirmng
the prelimnary decree, the Judicial Comm ssioner, on August
1, 1956, nmde an order adjourning the hearing - of the
revision petition till after the decision of the Suprene
Court in Civil Appeal No. 383 of 1956. On February 17

1957, the decree-hol der died, and his | egal representatives,
who are the appellants herein, were brought on record. On
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Decenmber 16, 1960, this Court delivered judgnent in the said
appeal nodifying the prelimnary decree made in the suit and
directing the Trial Court to pass a fresh final decree. On
April 5, 1961, the Hi gh Court accepted the revision petition
filed by the defendants, renmanded the case to the Tria
Court and directed it to take an account of the receipts
fromthe nortgaged properties and expenses properly incurred
for the nmanagenent etc. of the said properties as
contenpl ated under s. 76(g) and (h) of the Transfer of Pro-
perty Act and to determ ne what sumrenained to be paid to
the nortgagees taking into account the decision of this
Court. Hence the present appeal

The gist of the argunments of M. B. D. Sharma, |earned
counsel for the appellants may be stated thus : (i) A
prelimnary decree settles the rights of parties by deciding
all the controversies between themrelating to a nortgage

transaction and gives all necessary directions for carrying
into effect those rights, while a final decree concerns
itself w'th the working out of those rights; further, the
nortgage " nerges-into the prelinmnary decree and thereafter
no relief -can be given on the terns of the nortgage; on the
basis of the said two principles it must be held that, as
the prelimnary decree in the present case did not give, a
direction to the nmortgagee for rendition of an account of
the profits of the nortgaged properties, the Court has no
jurisdiction to direct such a rendition of ‘accounts on an
application filed by the nortgagors after the prelininary
decree was nade. (2) The Hi gh Court went wong in holding
that the appellants were estopped fromraising the plea that
the nortgagee was not |liableto render accounts for the
peri od between the date of the filing of the plaint and that
of the prelimnary decree. And (3) the Hi gh  Court. should
have taken into consideration the equities - in favour of the

nort gagee.
The argunents of M. A Viswanatha Sastri, |earned counse
for the respondents, may be summarized thus : The

rel ationship of nortgagor and nortgagee continues upto the
date of the fina

158

decr ee. The statutory liability of a nortgagee to account
for the profits received by himand credit the sane towards
the nortgage. debt also subsists till—that date -and

therefore, the fact that the ampbunts realized by the
nortgagee were not given credit to in ascertaining the
amount due to himunder the nortgage at the tine of the
making of the prelinmnary decree would not relieve the
nortgagee of his liability to account for the sane. It is
further contended that though the rents realized could  have
been taken into account at the time the prelimnary -decree
was nmade, the nortgagee was not bound to appropriate the
amount towards the debt before the prelimnary decree, for
he could do so after the decree though the anounts were
realized before the decree. |In any view, it is contended,
as the nortgagee did not deny his liability to account for
the profits realized by himfromthe nortgaged properties
before the prelimnary decree was made, he could not evade
his statutory liability to account for the profits realized
and to appropriate the same towards the nortgage debt till
the rel ationship of nortgagor and nortgagee cane to an end.

The nmain question in the appeal is whether the prelimnary
decree passed in the suit debars the nortgagors from
claimng that the nortgagee has to account for the profits
realized by him from the nortgaged properties in his
possession; if he is not so debarred, what is the period for
whi ch the nortgagee could be conpelled to render accounts in
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respect of the said profits ? The suit was filed on August
10, 1950; the prelimnary decree was nmade under 0. XXXIV, r.
4, of the Code of Cvil Procedure on April 25, 1953. The
prelimnary decree does not contain any direction directing
the nortgagee to account for the profits realized from the
nortgaged properties in his possession. The contention
briefly stated is that, as there is no direction in the
prelimnary decree, the nortgagee escapes his statutory
liability to render accounts under S. 76 of the Transfer of
Property Act. To appreciate this contention the relevant
provisions of the Code of Civil Procedure and those of the
Transfer of Property Act may be considered. Under 0. XXXV,
r. 4, of the Code of Civil Procedure, in a suit for sale, if
the plaintiff succeeds, the Court shall pass a prelimnary
decree to the effect nmentioned in cls. (a), (b) and (c) (i)
of sub-r. (1) of r. 2; under r. 2, in a suit for
foreclosure, if the plaintiff succeeds, the Court shall pass
a prelimmnary decree ordering that an account be taken of
what is due to the plaintiff at'the date of such decree for
(i) principal and interest on the nortgage. Form No. 5 of
Appendi x D.to the First Schedul e to the Code prescribed the
formfor directing the accounts to be taken and Form No. 5A
t her eof
159
provides for a decree which by itself declares the anount
due to the plaintiff on the nortgage. Section 76(h) of the
Transfer of Property Act says :
"When, ‘during the continuance of the nortgage,
t he nort gagee takes possession of t he
nortgaged  property, his receipts. from the
nort gaged property, or, where such property is
personal |y occupied by him a fair occupation-
rent in respect thereof, shal I, after
deducting the expenses properly incurred for
t he management. _of the property and t he
collection of rents and profits and the other
expenses nentioned in clauses (c) and (d), and
interest thereon, be debited against him in
reducti on of the anpunt, if any, fromtinme to
time due to himon account of interest and, so
far as such receipts exceed any interest due,
in reduction or discharge of the nortgage-
noney; the surplus, if any, shall be paid to
the nortgagor.".
The gist of the said provisions may be stated thus : In a
suit on a nortgage for sale the Court may order an - account
to be taken of what is due to the plaintiff at the date of
the prelimnary decree and in that case the decree will be
made in FormNo. 5 in Appendix Dto the First Schedule to
the Code; or it nay declare the anount so due on that  date,
in which case a decree will be nade in Form No. 5A- in the
sai d Appendix. In a case where a decree is made in Form No.
5A, it is the duty of the Court to ascertain the amunt. due
to the nortgagee at the date of the prelimnary decree. How
can the amount due to the nortgagee as on the date  of
prelimnary decree be declared unless the net profits
realized by himfromthe nortgaged property are debited
against him? The statutory liability of the nortgagee to
account upto the date of the prelimnary decree would be the
subject-matter of dispute in the suit upto the date of the
said decree. The Court has to ascertain the anount due
under the nortgage in terms of the nortgage deed and deduct
the net realizations in the manner prescribed in s. 76(h) of
the Transfer of Property Act and ascertain the bal ance due
to the nortgagee on the date of the prelimnary decree. | f
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the nortgagee did not raise the plea, he would be barred on
the principle of res judicata fromraising the sane as the
said matter should be deenmed to have been a matter which was
directly and substantially in issue in the suit up to that

stage. It is settled |aw that though a nortgage suit would
be pending till a final decree was mmde, the, matters
deci ded or ought to have been

160

decided by the prelimnary decree were final. Suppose the

nortgagor paid certain ampunts to the nortgagee before the
prelimnary decree; if these were not given credit to the
nor t gagor and a larger anobunt was declared by the
prelimnary decree as 'due to the nortgagee, can the
nortgagor, after prelimnary decree, reopen the question *?
Deci dedly he cannot. This is because the prelimnary decree
had becone final in respect of the disputes that should have
been rai sed beforethe prelimnary decree was made. So too,
under /S. 76(h) of the Transfer of Property Act, the net
recei pts 'of the nortgaged property have to be statutorily
, debi ted ' agai nst the nortgagee in deduction of the anount
due wunder the nortgage fromtine totine in the nanner
prescribed thereunder. ~The principle underlying the said
clause is that the usufruct of the nortgaged property
represents the nortgagors noney. On the same analogy of
voluntary paynment, if a prelimnary decree, by a wong
deci sion or by reason of an om ssion of the requisite plea,
ignored the net realization in ascertainingthe amount due
to the nortgagee, it nust be held that the Court refused to
give credit to the said receipts. W therefore, hold that
in the present case so far ~as the anounts statutorily
debited to the nortgagee under s. 76(h) of the Transfer of
Property Act before the date of the prelimnary decree are
concerned, they could not be taken into account as the Court
did not take those ampbunts into consideration at the tine it
made t he sai d decree.

But the sanme cannot be said of the net receipts realized by
nort gagee subsequent to the prelimnary decree. None of the
principles relied upon by the learned counsel for the
appellants helps himin this regard. It is true that a
prelimnary decree is final in respect of the matters to be
decided before it is made : see Venkata Reddy v. Pethi
Reddy(1), and s. 97 of the Code of CGvil Procedure. It is
i ndi sputable that in a nortgage suit there wll be two
decrees, nanely, prelimnary decree and final decree, ~-and
that ordinarily the prelimnary decree settles the rights of
the parties and the final decree works out those rights

see Tal ebal i V. Abdul Azi a(2), and Kausal ya v.
Kaul eshwar ( 3) . It cannot also be disputed that nortgage
nerges in the prelimnary decree and the rights of parties
are thereafter governed by the said decree : see /Kusum

Kumari v. Debi Prosad Dhandhania (4) . But we do not see any
rel evancy of the said principles to the problemthat | arises
inthis case in regard to the liability of the nortgagee to
account for the net receipts under s. 76(h) of the Transfer
of Property Act. A prelimnary decree is only concerned
with dis-

(1) [1963] Supp. 2. SC R 616. (2) [1930] 1. L. R 57
Cal . 1013.

(3) [1945] I. L. R 25 Pat. 305. (4) [1935] L. R 63 1. A
114.

161

putes gernmane to the suit upto the date of the passing of
the said decree. The net receipts of the nortgaged property
by the nortgagee subsequent to the prelimnary decree are
outside the scope of the prelimnary decree : they are
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anal ogous to anpunts paid to a nortgagee by a nortgagor
subsequent to the prelimnary decree.

Realizing this difficulty, M. Sharma contended that it nust
be held that the question of statutory Iliability of the
nort gagee to account for the receipts nmust be deened to have
been decided in favour of the nortgagee by the prelimnary

decree. It is true that the nortgagee may, if he chose,
have raised this untenable contention that for some reason
he was not under a statutory liability to account for

recei pts under s. 76 of the Transfer of Property Act; and if
the Court wongly decided in his favour, the finding m ght
have been binding on the nortgagor in respect of the nort-
gagee’s liability to account for receipts even for the
subsequent period subsequent to the prelimnary decree was
neither expressly He had conceded his general statutory
liability, but, by sonme mistake, it was not quantified upto
the date of the prelimnary decree and deducted from the
nortgage anount. His liability for the period subsequent to
the prelimnary decree was neither expressly nor inpliedly
negatived by the prelimnary decree. 1In this context, the
deci si on —of the Judicial Committee i'n Madan Theatres, Ltd.
v. Dinshaw & Co. Ltd.(1l) nay usefully be cited. There, the
guestion arose whether after the prelimnary decree there
could be an adjustment of the suit within the neaning of
OXXIIl, r. 3, of the Code of Civil Procedure. The Judicia
Commi ttee observed
"A decree hol der need not, of course, agree to
any ‘adjustment or accept paynent otherw se
than into court, but in their Lordships’
opinion.it is opento the debtor to allege and
prove that an adjustnent has taken place or
paynment in whole or in part has been nmade and

received....... Admittedly the suit continues
until the final decree is passed, and there is
no time limt for recording the agreenent

arrived at as there is under Or. 21, r. 2-
As a suit, notwithstanding the prelimnary decree, continued

till the passing of the final decree any paynent made by the
j udgrmentdebtor to the decree-hol der after the prelimnary
decree would go in deduction of his nortgage liability. On

the same anal ogy, the net receipts statutorily debited to
the nortgagee would equal ly be
(1)(2945) L. R 72 1. A 277, 286.

162
taken into consideration in fixing the nortgagor’s wultinmate
liability. Thi s question was considered by Cark, ~J., in

Sat yanarayana Vv. Suryanarayana(l). There, the  appell ant
nortgaged certain property to the respondent’s father, who
went into possession of the same. 1In the usual course a
prelimnary decree was made in favour of the nortgagee.
After the prelimnary decree the nortgagor filed an
application for an account to be taken of the ‘profits
recei ved by the nortgagee after the date of the prelimnary
decree and before the passing of the final decree. It was
contended that in the absence of any provision in the
prelimnary decree for taking of any account, no such
account could be ordered. Rejecting that contention, the
| ear ned Judge observed
"That he (the nortgagor) is so entitled is
well -settled law. A nortgage suit continues
until the final decree is passed and the
relationship of a nortgagor and nortgagee
continues until then. Accordingly a nortgagee
in possession has until the expiry of that
period the liabilities inmposed on him by S
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76, T.P. Act. It is truethat 0. 34, r. 8
does not in terns provide that a nortgagor in
a suit for redenption applying for a fina
decree is entitled to have an account taken of
the profits received by the nortgagee in
possessi on between the date of the prelimnary
decree and the date when possession is given;
but the provisions of 0. 34 read as a whole
clearly indicate that such an account nust
necessarily be taken. Even if they did not,
the right of the nmortgagor to such an
account is established beyond question by the
provisions of S. 76, T.P. Act. Again it is
beyond question that when a suit whether for
sale or redenption of a nortgage is filed it
is the duty of the Court to decide in that
suit~all ~the <clainms of the nortgagor and
nortgagee under the nortgage up to the date
when the final decree is given. Such clains
can and indeed nust be included in t he
nortgage suit. |If they are not included the
person failing to include them is barred
thereafter under the provisions of 0.2, R 2,
Cvil  P.Cfromfiling a suit in respect of
them™
The | earned Judge cited a nunber of decisions in support of
his conclusion. These observations appear to be rather wide
and conprehensive enough to take'in the Iliability of a
nort gagee to account for the net receipts fromthe nortgaged
property even for the period before the prelimnary decree.
But the facts of
(1) A 1. R 1949 Mad. 613, 614.
163
that case show that the | earned Judge was only considering
the question of the nortgagee’s liability for a period after
the prelimnary decree was nmade, even though the prelimnary
decree did not contain a direction that the nortgagee had to
account for the said receipts. W agree wth t hese
observations with the Ilimtation nmentioned above:. We,
therefore, hold that as regards the net receipts from the
nortgaged properties subsequent to the naking of the
prelimnary decree the Court was right in giving credit ~for
themto the nortgagor in fixing his liability.
M. Viswanatha Sastri next argued that the nobrtgagee is
debarred by the doctrine of estoppel from denying his
liability to account for the net receipts fromthe nortgaged
properties for the period between the date of the plaint and
the date of the prelimnary decree. The plea of estoppel is
based upon the following facts : On July 25, 1953, the
respondents filed an application in the Court of the Senior
Subordi nate Judge, A nmer, wherein they nmentioned that ' under
the prelimnary decree the anmount due was Rs. 958-4-0, that
the ampunt realized by the appellants as rent from the
tenants up to the date of the said application was Rs.
4,250, that the costs awarded by the Court against them
agai nst which they were going up in appeal was Rs. 2,553-1-6
and the bal ance payable to the appellants after deducting
the said amunts was Rs. 35,155-2-6. ’'Me prayer in the
petition was that the appellants be directed to deliver
possessi on of the said properties to them and al so be call ed
upon to render true and correct account of the recoveries
nade by the nortgagee as rent fromthe date of suit to the
date of his handi ng over possession of the said properties.
To that petition the nortgagee filed a counter-affidavit
wherein he admtted that he had realized only Rs. 4,488-2-0
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towards rent from August 10, 1950, to July 28, 1953, and
that he had incurred an expenditure of Rs. 1,897 in
connection with the managenent of the said properties during
the said period and that the respondents should have
deposited Rs. 30,515-10-0 in the Court according to the
"present” decree. The sumof Rs. 39,515-10-0 was arrived at
by addi ng the net receipts of rents from August 10, 1950, to
July 28, 1953, to the anpunt sought to be deposited by the

respondents in Court. It is, therefore, <clear that the
nort gagee admitted that he had to account to the respondents
for the receipts of the nortgaged properties. After

depositing Rs. 35,515-2-6, the respondents filed on Decenber
7, 1954, an applicationin the Court of the Subordinate
Judge stating that they were prepared to deposit all the
remai ni ng amounts whi ch-woul d on settl enent of accounts, be
found duly payable to the
164
nort gagee. They al so prayed that the nortgagee be directed
to produce the accounts of all " the rents and profits which
he had ‘realized so that the Court, after checking the
af oresai d-accounts, m ght deci de what anmount was exactly due
to the nortgagee. To that application the nortgagee filed a
counter-affidavit, wherein "he stated thus :
"That ~ the plaintiff has no objection to give
an account as to the anount of rent realised
by hi mand the expenses incurred by himin the
managenment and preservation of the nortgaged
property but he maintains that he has a right
to remmin in possession of the  property and
enjoy its usufruct till the | ast penny due on
the nortgage inhis favour is paidup to him
The plaintiff is therefore entitled to remain
i n possession of the property till the ' anount
of Rs. 14,916-11-0-on account of interest
wongly disallowed by the learned Court is
also paid to himalongwith the other dues or
till the said interest is finally disallowed
by Honourable the Suprenme Court of “India in
appeal . "
It will be seen again that the nortgagee in clear terns
admtted 'his liability to account for the net receipts from
the nortgaged properties; but he clainmed that he would be
entitled to be in possession till the interest anmpount due
was also paid to him On August 27, 1953, the Senior
Subordi nate Judge ordered that the anmount deposited by the
nortgagors less the amount attached by the |ncone-tax
Oficer my be paid to the nortgagee. As by that time the
appeal and the cross-objections filed by the nortgagee. and
the respondents respectively were not disposed of, /'the,
| earned Subordinate Judge |l eft open the question as to the
amount that would actually be due to the nortgagee till
after they were disposed of. It appears that the said
amounts were drawn out by the nortgagee. Fromthe aforesaid
docunents it is clear that the respondents deposited Rs.
35,515-2-6 in the Court after taking the net proceeds
alleged to have been realized by the nortgagee from the
nort gaged properties and prayed that the nortgagee shoul d be
directed to render true and correct accounts fromthe date
of the suit to the date of his handing over possession of
the said properties to the respondents. The nortgagee
admtted his liability to account for the receipts and only
clained that he was entitled to be in possession of the
properties till the interest disallowed by the Court was
paid to him Fromthe said facts it is argued that the
respondents would not have permtted the nortgagee to draw
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out the amobunt if he had not admtted his liability
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to account for the net receipts from the nort gaged
properties and that the nortgagee having drawn that anount
subject to the liability, he is now estopped from denying
his liability. Under s. 115 of the Evidence Act when one
person by his declaration, act or omission intentionally
caused another person to believe a thing to be true and to
act upon such belief, he cannot deny the truth of the thing.
The doctrine of estoppel enbodied in s. 115 of the Evidence
Act has been explained by the Judicial Conmittee in C. D
Sugar Co. v. C. N Steanship(l) in the follow ng terns
"estoppel i's a conplex |egal notion, involving
a conbination of several essential elenents,
the statement to be acted upon, action on the
faith of it, resuling detrinment to the actor."
To invoke the doctrine of estoppel three conditions nust be
satisfied : (1) representation by a person to another, (2)
the ot her 'shall have acted upon the said representation, and
(3) such ‘action shall have been detrinmental to the interests
of the person to whomthe representation has been nade. In
the instant case it nmay be said that the first two
conditions are satisfied : the appellant represented to the
respondents that he was liable to render accounts to themin
regard to the net proceeds of the nortgaged properties from
the date of the plaint to the date of ‘the prelimnary
decree, and on the said representation the respondents
agreed to the appellant drawi ng out fromthe Court about Rs.
35,515 deposited by them But can it be said that the
respondents had in any way acted to their detrinment on the
basis of the representation made by the appellant ? The
respondents had to pay the decretal ampunt to the appellant

if they wanted to get possession of the properties. What
they paid was |ess than what they hadto pay under the
decr ee. By paying the said anpunt they did nothing nore
than discharging their liability under the decree. The
di scharge by the respondents of ‘their legal liability under

the decree cannot in any sense of the termbe described as
detrimental to them \Wether the representati on was rmade or
not they had to pay that anmount and by paying that  anount
they had secured a benefit in as nuch-as fromthe date of
payment the interest on that anmount ceased to run. There is
no scope, therefore, in this case to invoke the doctrine of
est oppel . We, therefore, hold that the order of the
Raj ast han Hi gh Court was correct, except in regard to the
direction given by it to the Subordi nate Judge to take into
account ,ill the receipts of the nortgaged properties from
August 10, 1950,

(1) A 1. R 1947 P. C 40.
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to July 25, 1953. The order of the, Hgh “Court is
accordingly nodified. The parties will pay and receive

proportionate costs here and in the H gh Court.
O der nodified.
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