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Constitution of India, Arts.~ 233 and 235-" Post i
Di strict Judges under Art. 233-VWhether includes transfe
only first appointnent to cadre’ or on pronotion-W
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consultation wunder Art. 233 with H gh Court mandatory-

Whet her ’'transfer’ can only be ordered by H gh Court
Art. 235-Court’s power to expunge remarks froma judg
When exerci sed.

HEADNOTE

The respondent, filed petitions under Am 226 and 227
Assam High Court asking that notifications by -the
CGovernment of the transfer of one District & Sessions
and the appoi ntnent and posting of another be quashed o
ground that the Hi gh Court alone could make the tran
and. in any event, the Hi gh Court was to be consulted
was not consulted before the inmpugned orders were nade.
High Court held that there was no consultation with 'r
to the posting of one of the District Judges and that
transfer was irregular as the High Court alone could
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ordered it; and furthernore that the transfer of the other

District Judge was for a like reason also irreg
Hol di ng, however, that none of the District Judges cou

said to occupy wongly the office of District & Ses
judge, the Hi gh Court declined the wit of quo warranto
dismssed the petition, but without costs to the

CGovennment. One of the | earned Judges of the Hi gh Court
conpri sed the Division Bench that heard the petitions,,
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as mala fide and actuated by some ulterior notive.

On being noved by the State Government, the Hi gh Court
granted certificates under Art. 132 of the Constitution to
appeal to the Supreme Court on the ground that the judgnent
involved the interpretation of Arts. 233 and 235 of the
Constitution. By these appeals the State CGovernnent sought
a reversal of the opinion of the Hgh Court on the two
Articles.

Three questions arose for decision in the appeal:- (a) who
is to order transfer of a District Judge-the State
CGovernment or the High Court; (b) is the provision regarding
consultation in Art. 233 mandatory or directory and if the
forner, whether the H gh Court was not in fact consulted;
and (c) whether the renmarks conpl ai ned of about the State
Government nade by the l'earned Judge shoul d be expunged.
HELD: (i) Under Art. 233 the Governor is only concerned with
the appointment, ~pronotion and posting to the cadre of
di strict Judges but not with the transfer of District Judges
al ready appointed or pronpoted and posted to the cadre. The
latter i's a natter of control of District Judges which is
vested in the H gh Court under Art. 235. [460 Q

The word posting neans either to station sone one at a place
or to assign someoneto a post, |l.e. a position or a job
especially one to which a person is appointed. In Art. 233
it bears the second neaning. The word occurs in association
with the words '"appointnent’ and 'pronotion’ and takes its
colour fromthem | These words indicate the stage when 454
455

a person first gets a position or job and  ’'posting by
associ ati on neans the assi gnnent of an appoi ntee or pronotee
to a position in the cadre of District Judges. The word
"posting’ cannot be understood in the sense of ’transfer’
when the idea of appointnment and pronotion is involved in
the conbination. This meaning is quite out of place because
"transfer’ operates at a stage beyond appointment and
pronoti on. Transfer, therefore, falls within the contro
vested in the H gh Court. [460 C @

State of West Bengal v. Nripendranath Bagcht,[1966] 1 S.C R
771, referred to

(ii) As the High Court acting under Art. 235 and not the
State Government is the authority to  make transfers, no
guestion can arise of a consultation on this account. In
the present case, however, consultation as required by Art-.
233, was necessary before one of the District Judges was
pronmot ed and posted as a District Judge.

Chandra Mhan v. U.P. [1967] 1 S.C.R 77, referred to.

(iii) The power to expunge is an extraordi nary power and can
be exercised only when a clear case is made out. Al t hough
the opinion of this Court may be that the | earned Judge need
not have nmde the remarks conplained of, it could not be
said that in making them he acted with such inpropriety that
the extraordi nary powers should be exercised. [462 DI P]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Ci vil Appeals Nos. 1367 and 1368
of 1966.

Appeal s fromthe judgnent and order dated April 19, 1966 of
the Assam H gh Court in Gvil Rules Nos. 171 and 236 of
1965.

Purshottam Trikamdas, A. K Sen, Naunit Lal and WVineet
Kumar, for the appellant (in both the appeals).

Sarj oo Prasad, Vinoo Bhagat and S. N. Prasad, for respondent
No. 4 (in both the appeals).
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The Judgrment of the Court was delivered by

H dayatullah, J. These are two appeals by certificate
against a comon judgrment of the High Court of Assam &
Nagal and at Gauhati, dismissing two wit petitions filed by
one Ranga Mhammad against D. N. Deka and B. N Sarma

District & Sessions Judges respectively of Lower and Upper
Assam Di stricts questioning the transfer of the former from
Jorhat to Gauhati and the appointnent and posting of the
latter at Jorhat. The petitioner had asked that the
rel evant notifications by the Government be quashed on the
ground that the Hi gh Court alone could make the transfers
and, 1in any event, the High Court had to be consulted and
was not consulted before nmaking the orders. The petitions
were heard and di sposed of by a Divisional Bench consisting
of Chief Justice Mehrotra and M. Justice S. K Dutta.

456

The Chief Justice held that there was no consultation wth
regard to the posting of Deka, that the transfer of Deka to
Gauhati  was irregular as the High Court alone could have
ordered. 'it, and that the transfer of B. N. Sarma was for a
i ke reason also irregular. Holding, however, that none of
the District Judges could be said to occupy wongly the
office of District & Sessions Judge the Hi gh Court declined
the wit of quo warranto. The petitions ,were accordingly
di sm ssed but without cost to the State Governnent. In a
separate but concurring judgnent Dutta J. passed sone
scathing remarks on the action of the Governnent which he
described as mala fide and actuated by sone ulterior notive.

The Hi gh Court on being noved by the State Governnent
granted certificates under Art. 132 of the Constitution on
the ground that the judgnent involved the interpretation of
Arts. 233 and 235 of the Constitution. By these appeals the
State Governnment seeks the reversal of the opinion. of the
H gh Court on the interpretation of Arts.: 233 and 235 of the
Consti tution. The main contention is that the Hi gh Court
was, in fact, consulted and, alternatively, that the power
to transfer District Judges lieswith the State Governnent
and not with the H gh Court. The State Governnent al so asks
for the expunction of the remarks of M. Justice Dutta
above- nenti oned.

The State of Assam consists of only three Sessi ons
Divisions. They are : The Upper Assam Districts, the Lower
Assam Districts and the Cachar Districts wth Jorhat,

Gauhati and Silchar respectively as the Headquarters of the
three District Judges. The CGovernnment of Assam w th the
concurrence of the H gh Court has made the  Assam Judicia

Service (Senior) Rules and rule 5 deals wth recruitment.

In the Senior Judicial Service of the State there are two
grades-Senior Grade 1 and Senior Grade 11. Grade | has four
posts earnmarked for Registrar, and three District ~Judges,

and Grade 11 consists of the Additional District- Judges.

Under sub-rule (1) of rule 5 the Chief Justice of the High
Court fills the post of the Registrar by virtue of Art. 229
of the Constitution of India preferably from Gade 1 or
Grade 11 of the Service, and under sub-rule (ii) the other
posts of the cadre are filled by the Governnent in
consultation with the High Court, but not nore than one-
third of the posts in each Grade of the cadre may be filled
up by direct recruitnment. The other posts are filled up by
promotion from G ade Il of the cadre or Grade | of the Assam
Judicial Service (Junior) respectively.

e would think that with so few posts in the cadre and
places there would be little scope for disagreenment but
unfortunately there was. On Decenber 6, 1962 the Chief
Justice appointed A. Rahman, District Judge, Gauhati, as
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Registrar and recommended that DD N Sarma, Additiona
District & Sessions Judge be pronoted and appointed District
Judge, Gauhati, and in B. N. Sarma’s
457
place D. C. Sharma should be appointed as Additiona
District & Sessions Judge. This proposal was accepted by
Government. It appears, however, that one Medhi, District
Judge, was retiring and there was a vacancy. It also
appears fromthe correspondence whi ch has been placed in our
hands that there was some conversation on the telephone
bet ween the Chief Justice and the Finance M nister regarding
R C. Choudhury (Joint Secretary Legal Department) whom the
M ni ster suggested for officiation in that vacancy and the
Chief Justice expressed his willingness to receive him
Later by a D. O letter-of January 5, 1963 the Chief Justice
pointed out that the Rules did not pernit this to be done.
He observed that not nore than one-third of the District
Judges ~could be recruited fromthe Bar and as Choudhury
could only be recruited as a nenber of the Bar there was no
vacancy  for direct recruitnent. The Mnister who had
accepted the tel ephone conversation-as final and was about
to issue the necessary notification replied that as Sharma
was to continue for ayear, Sharma’s post could be given to
Choudhury and suggested reconsi deration of the case. The
Chi ef Justice replied that . the question was not of filling
Sharma’ s vacancy but Medhi’s and that Choudhury coul d not be
transferred from the Legal Departnent to the Judicia
Service because appointnments as District & Sessions Judges
nmust be made in ~accordance with Art. 233 of t he
Consti tution. He explained that an appointee had to be
either a person in the Judicial Service of the Union or the
State or an Advocate of 7 years’ standing and that ' persons
from other services could not be transferred and appointed
as District Judges. He ended by saying that he could have
taken Choudhury as a nenber of the Bar if the Hi gh Court
recommended him but Rule 5(ii) ~of the Assam Judicia
Service (Senior) Rules, which reserved two out of the three
posts for pronotees, was in the way. He declined to take
Choudhury directly fromthe Legal Departnent and recomended
D. N Deka's. name for pronotion as District Judge to hold
the charge at Jorhat.
This letter apparently nettled the Mnister for his letter
of the 24th January was worded sonewhat strongly. It seems
that the Mnister thought that the Chief Justice was
retreating froma position previously accepted by him He
traced t he history of the correspondence and t he
conversations and expressed his amazenent at the change of
opi ni on. He pointed out that the intention was not to
transfer Choudhury but to give himjudicial experience and
observed that the constitutional provisions could not be
i nvoked when Choudhury had put in seven years’ practice at
the Bar and was qualified. He concluded by saying
"I amsorry, that | have to wite all this but
you wll understand that I have no other
alternative in view of the enbar r assi ng
situation created by your letter. | would
458
"still request you to consider whether non-
cooperative and enbarrassing attitude of this
nature is in the interest of the State. 1 do
not propose to enter into any further contro-
versy regardi ng appoi ntrent of Shri  Choudhury
which | feel is also not good in the interest
of the admninistration.”
Thus ended the epi sode of Choudhury but the result of the
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unpl easantness it occasioned was unfortunate in ot her
respects. The Chief Justice wote on February 7, 1963
observing that there 'was no question of adopting any non-
cooperating or enbarrassing attitude and that all the points
raised by the Mnister could be ,explained satisfactorily.
He, however, saw no point in saying nore as Choudhury’s name
was to be dropped. He enquired why Rahman was not rel eased
al though it had no connection with the other matter and the
appoi ntnent of the Registrar was entirely ,a matter for the
Chief Justice. He requested that Ralunan be rel eased soon
and recomended the appointnent of B. N. Sarma as District
Judge in his place. He also suggested S. C  Barua's
transfer from Cachar to Gauhati. In the vacancy of Medhi he
recoomended D. N Deka' s pronotion and recommended his
-transfer to Jorhat. Anotification was issued on June 22,
1963 -appointing Deka as District Judge with Headquarters at
Jor hat . Not hi ng was done regardi ng t he ot her
recomendat i ons. On Septenber 7, 1963, this is to say,
exactly seven nonths after the ,last letter of the Chief
Justice, " the Secretary to the Governnment of Assamwote to
the Registrar that the State Governnent after carefu
consideration could not accept the suggestion about the
transfer -of Barua and proposed the transfer of B. N. Sarma
to Jorhat and of Deka to Gauhati imediately as Jorhat was
without a District Judge for nonths. The Registrar, in
reply, wote back to say that the matter had becone stale
and the High Court would Iike to reconsider the matter.
Sone letters were exchanged but they arc not on the file of
this Court. On January 22, 1964 the Registrar of the High
Court wote to say that B. N.-Sarma should go to Silchar
Barua to Jorhat and Deka to Gauhati. To this afinal reply
was given by the Governnent on February 19, 1964 inform ng
the H gh Court that the recommendati ons were not acceptable
except as to Deka’'s transfer fromJorhat to Gauhati. B. N
Sarma  was accordingly transferred to Jorhat |eaving Barua
where he was Notifications transferring Deka and Sarma were
i ssued the sane day.

One Ranga Mahanmad of Gauhati then filed two petitions in
the Hi gh Court of Assam under Arts. 226 and 227 of the Con-
stitution questioning the jurisdiction of Deka, District &
Sessi ons Judge, Jorhat. He averred that the Hi gh Court was
not consulted regardi ng Deka’ s appoi nt nent and posting at

Gauhati. By the second petition he questioned the transfer
of B. N. Sarmm

459

to Jorhat. On rule being issued in the tw petitions,

CGovernment put in a detailed return pointing out that it had
acted within its powers and had also consulted the  High
Court. The Hi gh Court did not accept the subm ssions of the
State CGovernnent. The state Governnent now appeal s.

Three questions arise and they are : (a) who is “to  order
transfer of a District Judge-the State Governnent ‘or the
Hi gh Court;(b) is the provision regarding consultation in
Arts. 233 and 235 mandatory or directory and if the former,
whet her the High Court was not in fact consulted; and (c)
should the remarks of M. Justice Dutta about the State
Gover nnent be expunged ?

The answer to the first question depends on a true construc-
tion of Arts. 233 and 235 of the Constitution. The text of
these articles is set out below * The questi on we have posed
resolves itself into a question of a very different but
somewhat limted form, nanely, whether the power to
transfer District Judges is included in the ’'control
exercisable by the Hi gh Court over District Courts under
Art. 235, or in the power of "appointment of persons to be
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and the posting and pronotion, of district judges" which is
to be exercised by the Governor under Art. 233, albeit in
consultation with the Hgh Court. |If the sense of the
matter be the former, then the H gh Court and if the latter,
the CGovernor, woul d possess. that power. The right approach
is, therefore, to enquire what is neant by "posting"” and
whet her the termdoes not nmean the initial posting of a
District Judge on appointnent or pronption to a vacancy in
the cadre, permanent or tenporary. |If this be the neaning,
as the Hgh Court holds, then the transfer of District
Judges al ready appointed or pronoted and posted in the cadre
must necessarily be outside the power of the Governor and
fall to be made by the H gh Court as part of the «contro

vested in it by Art. 235.

" 233. Appoi nt ment of district Judges.

(1) Appointments of~ persons to be, and the posting and
pronotion of, district Judges in any State shall be nade by
the Governor of the State in consultation with the Hgh
Court exercising jurisdiction in relation to such State.

(2) A person not already inthe service of the Union or of
the State Shall only be eligible to be appointed a district
judge if he has been for not less than seven years an
advocate or a pleader and is recommended by the High Court
for appointnent”

"235. Control over subordinate Courts.

The ~control over district courts and courts subordinate
thereto including the posting and pronotion of, and the
grant of |eave to, persons belonging to the judicial service
of a State and holding any post inferior to the post of
district Judge shall ~be vested in the H'gh Court; but
nothing in this Article shall be construed as taking away
from any Such person any right of appeal which he may have
under the law regulating the conditions of his service or as
authorising the H gh Court to deal with him otherw se than
in accordance with the conditions of his service prescribed
under such | aw "

460

The history of the Arts. 233-237 in Chapter VI (Subordinate
Courts) of Part VI of the Constitution, was  considered
el aborately in the State of Wst Bengal & Anr. V.
Nri pendranath Bagchi (1) and it was pointed out - that the
articles were intended to make the High ,Court the -sole
custodi an of control over the judiciary except in so far as
exclusive jurisdiction was conferred upon the Governor - in
regard to the appointnment and posting and pronmotion of
District ,Judges. Therefore, wunless the transfer of a
District Judge can be said to be a "posting" of a District
Judge the High Court must ,obviously enjoy the exclusive
power .

In its ordinary dictionary nmeaning the word 'to post’ may
denote either (a) to station sone one at a place, or (b) to
assign -someone to a post, i.e. a position or ‘a job

especially one to which -a person is appointed. See
Webster’s New Word Dictionary (1962). The dispute in. this
case has arisen because the State Governnment applies the

first of the two neanings and the High Court the second. 1In
Art. 233 the word ’'posting’ clearly bears the second
nmeani ng. This word occurs in association with the words

"appointrment’ and ’'Pronotion’ and takes its colour from
them These words indicate the stage when a person first
gets a position or job ,and 'posting by association neans
the assignment of an appointee or pronbtee to a position in
the cadre of district Judges. That a special neaning rmay be
given to a word because of the collocation of words in which
it figures, is a well-recognised canon of construction.
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Maxwel | ("On Interpretation of Statutes" 11th Edn. p. 321
and the follow ng pages) gives nunmerous exanples of the
application of this principle, fromwhich one may be given
her e. The words ’'places of public resort’ assume a very
di fferent nmeani ng when coupled with 'roads and streets’ from
that which the same words woul d have if they were coupled
with "houses’. In the sane way the word 'posting’ cannot be
understood in the sense of '"transfer’ when the idea of
appoi ntnent and pronotion is involved in the conbination

In fact this neaning is quite out of place because
-'transfer’ operates at a stage beyond appointnent and
promotion. if 'Posting’ was intended to nmean 'transfer’ the
draftsman would have hardly chosen to place it between
"appoi ntnment" and "pronotion" and coul d have easily used the
word ’'transfer’ itself. It follows, therefore, that under
Art. 233, the CGovernor - is_ only concerned with t he
appoi ntnent, pronotion and posting to the cadre of district
Judges but not with the transfer of district Judges already
, appoi nted or pronoted and posted to the cadre. The latter
is obviously a matter of control of district Judges which is
vested in_ the Hgh Court. This> neaning of the word
"posting’” is nade an-the nore clear when one reads the
provi sions of Arts. 234 and

235. By the first  of these articles the question of
appoi ntnent is

(1) [1966] 1 S.C R 771

461

consi dered separately but by the second of these articles
posting and pronotion of persons belonging to the judicia

service of the State and hol ding any post inferior to the
post of a district Judge is also vested in the H gh Court.
The word ’post’ used twice in the article clearly nmeans the
position or job and not the station or place and ’'posting

nmust obvi ously nean the assignment to a position or job and
not placing in-charge of a station or Court . The
associ ation of words in Art. 235 is nuch clearer but as the
word ’'posting’ in the earlier article deals with the sane
subject matter, it was nost certainly used in the sane sense
and . this conclusion is thus quite apparent.

This is, of course, as it should be. The H gh Court is in
the day to day control of courts and knows the capacity for
work of individuals and the requirenents of —a particular
station or Court. The High Court is better suited to nake
transfers than a Mnister. For however well-peaning a
Mnister may be he can never possess the sane intimate
know edge of the working of the judiciary as a whol e and of
i ndi vi dual Judges, as the Hi gh Court. He nust depend on his
departrment for information. The Chief Justice and his
col | eagues know these matters and deal with them personally.
There is | ess chance of being influenced by secretaries who
may w thhold sone vital information if they are interested

thenselves. It is also well-known that all stations are not
simlar in clinmate and education, nedical and ot her
facilities. Sone are good stations and sonme are not - so

good. There is |less chance of success for a person seeking
advant age for himself if the Chief Justice and hi s
col | eagues, with personal information, deal with the matter,
than when a Mnister deals with it on notes and information
supplied by a secretary. The reason of the rule and the
sense of the matter combine to suggest the narrow neaning
accepted by us. The policy displayed by the Constitution
has been in this direction as has been explained in earlier
cases of this Court. The High Court was thus right in its
conclusion that the powers of the Governor cease after he
has appointed or pronbted a person to be a district Judge
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and assigned himto a post in cadre. Thereafter, transfer
of incumbents is a matter within the control of District
Courts including the control of persons presiding there as
explained in the cited case.

As the High Court is the authority to make transfers, there
was no question of a consultation on this account. The
State Government was not the authority to order the
transfers. There was, however, need for consultation before
D. N Deka was pronpted and posted as a District Judge.
That such a consultation is nandatory has been laid down
quite definitely in the recent decision of this Court in
Chandra Mhan v. U P.(1) On this part of the case it 1is
sufficient to say that there was consultation

(1) [1967] 1 S.C R 77.

462

This brings us to the question whether the remarks of M.
Justice Dutta should be expunged. There is no doubt that
the State Government” and the Hgh Court were working
together  till Choudhury’s nane was suggested. This is not
the first time when cordiality was ruined because a
Secretary’s nane was suggested by the Mnister and was not
acceptable to the H gh Court. ~ The Assam Hi gh Court’s stand
has been conpl etely vindicated by Chandra Mhan’s case cited
above. Choudhury ~could not be transferred from another
department and under the rules he could not be recruited
from the Bar as there was no vacancy. Consul tation | oses
all its meaning and becones a nockery - if what the Hi gh Court
has to say is received with ill-grace or rejected out of
hand. In such matters the opinion of the Hgh Court is
entitled to the highest regard.

We have considered very carefully the question of expunging
M. Justice Dutta s remarks, The power to _expunge is an
extraordi nary power and can be exercised only when a clear
case is made out. That another Judge in M. Justice Dutta's
pl ace would not have nmade those comments is not the right
criterion The question is whether M. Justice Dutta can be
said to have acted with inmpropriety. Although we think that
M. Justice Dutta need not have made the remarks we cannot
say that in making them he acted with such inpropriety that
the extraordi nary powers shoul d be exerci sed.

The appeals accordingly fail and are dism ssed but there
will be no order about costs.

R K P.S. Appeal s di sm ssed

ML5Sup. C. | ./ 66- 15-4-67- A PF.
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