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ACT:

Agricultural Income Tax-Assessnent-Land owned by two persons
in shares--Comon . Manager appoi nted-Partnership or co-
owner shi p--Test--Bi har. Agricultural Income Tax Act, 1948
(Act 32 of 1948), ss. 2, 3, 13, 28 (3)-Indian Partnership
Act, 1932 (Act | X of 1932), s. 2 (k), 4.

HEADNOTE
The Chanpar an Cane Concern, appel | ant, carried on
agricultural operations in |ands owed by two persons. One

of these two persons had a share of four annas in’ a /rupee
and other twelve annas in a rupee. - They appointed another
person as a common manager for facility of cultivation and
managenment. There was no partnership agreement entered into
by these two persons. In the returns submtted to the tax
authorities for the assessnent years the concern was~ shown
as a "firm'".

The Agricultural Income ’'Fax authorities assessed the
appel lant for three years on the basis that the appellant
was a partnership firmunder s. 3 of the Bihar Agricultura
I ncome Tax Act, 1948. The assessee clained that it was. not
a partner. ship firmbut a co-ownership concern and that it
could be assessed only under s. 13 of the said Act. Thi s
plea was rejected by the Income Tax officer. Appeals were
filed to the Deputy Comm ssioner of Agricultural |Incone Tax
and the sane were dismssed. Applications for revision were
then filed before the Board of Revenue. The Board did not
accept the plea of the present appellant that the assessnent
shoul d have been nade under s. 13 or the Act. Thereafter an
application was nade to the Board, for nmaking a reference to
the H gh Court which was refused. Thereupon, the H gh Court
was moved under s. 28 (3) of the Act for a reference by the
Board and the Hi gh Court called for a reference. The High
Court held that the question whether, the assessee was a co-
ownership concern or a partnership firmwas a question of
fact, and that there were facts and circunstances in the
case from which it was open to the taxing authorities to
cone to the conclusion that
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the concern was a partnership firm The H gh Court answered
the reference agai nst the assessee. The present appeal was
filed by Special leave of this Court.

In the appeal before this Court substantially the sane
guestions were raised as before the High Court, the taxing
authorities and the Board of Revenue.

Hel d that the question whether a concern is a partnership or
not, is a nixed question of fact and law and if the
authorities who have to ascertain that question apply a
wong principle of law in instructing thenselves as to what
they have to find, then their finding of fact 1is not
concl usi ve because they have done it under wong principle.
Modern Rigg & Co. and R B. Eskrigge & Co. v. Mnks (1923) 8
T. C 450, referred to.

Hel d further that the appointment of a common manager by two
co-owners acting together is consistent with either view and
does not clinch the issue in favour of a partnership

The nmete fact that the profits or even |osses are
di stributedin accordance wi th the shares of the two owners
does not  necessarily establish a partnership wthin the
nmeani ng of the Partnership Act.

One of the principal differences between a partnership and
co-ownnership is that co-ownership -is not necessarily the
result of agreement whereas partnership is. The second
difference is that co-ownership does not necessarily involve
conmunity of profit or of 1oss but  partnership does.
Another difference 'is that one co-owner can  without the
consent of other, transfer his interest etc. to a stranger
but a partner cannot do this.~ Fourthly, in~ a partnership
each partner acts for-all but a co-owner is not  such an
agent real or inplied of the other

A nistake by the Revenue Board in fram ng the question for
reference to the Hgh Court will not change the rea
position in | aw.

Sinply because a co-ownership concern has described itself
as a "firm in the printed forns of return does not
necessarily nean that it is a partnership firm w'thin the
meaning of s. 4 of the Indian Partnership Act as indicated
ins. 2 (k) of the Act.

923

From the facts and circunstances of the case it is found
that the appellant is a co-ownership concern and not  a
part nership. The nmanager is liable to assessnent under — s.
13 of the Act.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 537, 538
and 539 of 1962.

Appeal s by special |eave fromthe judgnment and decree  dated
Sept ember 29, 1959, of the Patna Hi gh Court in M scellaneous
Judi ci al cases Nos. 227 to 229 of 1957.

H. N. Sanyal, Solicitor-General of India and P. K
Ohatterjee, for the appellants.

S. P. Varma, for the respondents.

1963. April 9. The Judgnment of the Court was delivered by
S. K. DAS J.-The Chanparan Cane Concern, appellant before
us, was assessed to agricultural income-tax under the Bihar
Agricultural Inconme-tax Act (Bihar Act 32 of 1948), referred
to as the Act in this judgnent, by the Agricultural |ncome-
tax officer, Modtibari for three years 1356 F. 1357 F. and
1358 F. corresponding to 1948-49, 1950-51 and 1951-52
respectively. It was assessed as a partnership firmfor al
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the three years, though the assessee clained that it was a
co-ownership concern belonging to two persons, Padanpat
Singhania having Re. 0-4-0 share and Lala Bishundaya
Jhunj hunwal a having Re. 0-12-0 share. The concern, it was
stated, carried on agricultural operations in six farns con-
sisting of alittle over Ac. 2,000-00 of land out of which
about Ac. 1,600-00 were purchased jointly by Padanpat
Si nghania and Bi shundayal Jhunjhunwal a and Ac. 483-00 were

purchased in the nane of a mll, nanely, Mdtilal Padanpat
Sugar M1l of which the aforesaid two persons were the
owners. Later on by a resolution of the mll-conpany, the
farns

924

were separated fromthe nmll and the lands in their entirety
were cultivated by the concern. As nothing now depends upon
the distinction between the |ands purchased in the nanme of
the mll and those acquired otherwi se, we shall ignore the
di stinction for the purpose of these cases.
The assessee  clainmed that the concern was a co-ownership
concern. ‘belonging to the two persons above named in the
shares already indicated, and as .they were residents of
Utar Pradesh at a very long distance from the farns in
Chanparan, they appointed one S. K Kanodia its comon
manager for facility of cultivation and  managenent. Thi s
conmon nanager | ookde after and nmanaged the agricultura
operations during the years in question. The further case
of the assessee was that the |ands were undivided between
the co-owners and the total net profits arising out of the
joint cultivation were divided between the two co-owners.
On these statenents the assessee pleaded that s. 13 of the
Act applied and the common manager shoul d have been assessed
in respect of the agricultural inconme-tax payable by each of
the two co-owners in respect of their shares only. Thi s
pl ea of the assessee was rejected by the Inconme-tax officer
Appeal s were then preferred against the assessnment,, nmade to
the Deputy Comm ssioner of Agricultural |ncone-tax. These
appeal s were di smssed with certain nodifications with which
we are not now concerned. Then, three applications in
revision were filed to the Board of Revenue. The  Board
reduced the assessnment under schedul e C but did not” accept
the plea of the assessee that the assessnents should have
been made under s. 13 of the Act. The assessee then npved
the Board of Revenue for making a reference to the High
Court on the follow ng question of law which it stated arose
out of the order of the Board

"Whet her on the facts and circunstances of the

case the common manager is to be assessed.

925

under s. 13 of the Bihar Agricultural Income-

tax Act (Bihar Act 32 of 1948) in respect of

the agricultural incone payable by each of the

partners;

It is to be noticed that the underlined words

in the question appeared to assune that the

concern was a partnership firm The Board

however, refused to nake a reference.

The High Court of Patna was then noved under

s. 28 (3) of the Act and, it called for a re-

ference fromthe Board on a differently worded

guestion whi ch expressed the real i ssue

bet ween the parties

"Whether in the facts and circunstances of the

case, the common manager should be assessed

under section 13 of the Bihar Agricultura

I ncome Tax Act in respect of the agricultura
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income tax payable by the persons jointly

liable ?"
The question franmed by the H gh Court did not assume that
t he co-owners of the concern were partners t her eof .
Strangel y enough when the Board submitted a statenent of the
case in pursuance of the order of the Hi gh Court, it again
reverted to the old formof the question. The Hi gh Court,
however, took the question to be the one which it had asked
the’ Board to refer to it and on that footing answered it
agai nst the assessee. The High Court said that the question
whet her the assessee was a co-ownership concern or a
partnership firmwas a question of fact, and even ot herw se,
there were facts and circunstances fromwhich it was open to
the taxing authorities to cone to the conclusion that the
firm was a partner-ship firm On this footing the High
Court answered the question agai nst the assessee.
926
The assessee then nmoved this court for special |eave and
havi ng' obtai ned such | eave has brought the present appeals
to this court fromthe decision of the H gh Court dat ed
Sept enber 29, 1959.
We may now refer to some of the provisions of t he Act
whi ch bear upon the question before us. S. 2 of the Act is
the definition section. ~According to the definition given
in that section "agricultural incone" neans inter alia any
income derived fromland whichis wused for agricultura
pur poses. It was not disputed before us that the incone
which the assessee'in those cases derived was from |and
which was wused for  agricultural  purposes, nanely, the
cultivation of sugarcane etc. The definition section
further stated that tile word “firnf' had the same neani ng as
in the Indian Partnership Act, 1932, and the word  *"Person"
meant any individual, association of individuals owning or
hol di ng property for hinself or for any other or partly for
his own bent-fit and partly for another either as owner,
trustee, receiver, conmon nanager, adm nistrator or executor
or in any capacity recognised’by law and included an
individual, Hndu famly, firmor conpany The  charging
section is s. 3 which says that agricultural = incone-tax
shal | be charged for each financial year in accordance wth
and subject to the provisions of the Act on the total
agricultural income of the previous year of —every person
Agricultural income-tax neans the tax payabl e under the Act-
It would appear fromwhat we have stated above that by
reason of the definition of the words "firnm and "person"
the assessee if it is a partnership firmwould be liable to
tax as a firmon its agricultural incone by reason of the
charging section, nanely, s. 3. Ins. 3 of (the |Indian
I ncome-tax Act, 1922 which is simlar in ternms,  the words
"*of every firmor association of persons or the partners of
the firm were subsequently added in 1924 and the |ndian
I ncome-tax Act nmkes a distinction in the matter of
assessnent
921
between a registered and an unregistered firm W are
referring to these provisions, because at one stage it was
argued on behal f of the assessee that s. 13 of the Act which
we shall presently quote applied to the present cases even
if the assessee were a partnership’ firm Appearing on
behal f of the assessee, the |l earned Solicitor General has,
however, conceded before us that he is not in a position to
argue that s. 13 of the Act will apply even if the assessee
is a partnership firm

We may now read s. 13-

"Where any person holds Iland, from which
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agricultural inconme is derived, as a combn
nmanager appoi nted under any law for the tine
being in force or under any agreenent or as
receiver,, admnistrator or the Iike on behalf
of persons jointly interested in such land or
in the agricultural income derived thereform
the aggr egat e of the sums payabl e as
agricultural incone-tax by each person on the
agricultural incone derived fromsuch | and and
received by himshall be assessed on such
conmon nanager, receiver, adm nistrator or the
like, and he shall be deemed to be the
assessee i'n respect of the agricultura
i ncome-tax so payabl e by each such person and
shall be liable to pay the sane".
It is quite clear fromthe section that where a comon
manager appoi nted under —any | aw or under any agreenent hol ds
[ and fromwhich agricultural income is derived, on behal f of
per sons jointly interested “in_ the land or in the
agricultural incone derived therefrom the aggregate of the
suns payabl e as agricultural income-tax by each person on
the agricultural. income derived fromsuch |and and received
by hi mshall be assessed on the conmon nanager in respect of
the agricultural incone-tax
928
so payabl e by each such person and the common nmanager shal
be liable to pay the sane. W have already stated that the
| earned Solicitor-General has not now argued before us that
s. 13 will apply in the case of a partnership firm He has
however very strongly argued that s. 13 in terms will apply
if the assessee in the present cases is a co-ownership
concern (as distinguished froma partnership firn) and the
conmon nmanager thereof nust be assessed in respect  of the
aggregate of the sums payabl e as agricultural income-tax by
each such co-owner. M. S. P Varma appearing for the
respondent-State of Bihar has indeed conceded that if the
assessee in the present cases is a co-ownership /concern
then s. 13 will apply and the question referred to'the High
Court nust be answered in favour of the assessee. He has
however argued that the H gh Court was right in hol ding that
the assessee was a partnership firmand on that footing
answering the question agai nst the assessee.
Thus, the entire controversy before us narrows down to this:
on the facts and circunstances stated in the cases, was the
assessee a partnership firmor a co-ownership concern? W

shall presently come to the distinction between these two,
but we think that in a question of this sort both form and
substance nust be considered. Now, partnership or no

partnership is ordinarily a question of fact, but we agree
with |earned counsel for the assessee that it is ~a /mxed
guestion of fact and law in the sense that if t he
authorities who have to ascertain question of fact apply a
wong principle of law in instructing thensel ves as to  what
they have to find, then their finding of fact 1is —not
concl usive because they have done it according to wong
principles (see Mxrden Rigg & Co. and R B. Eskrigge & Co.
v. Monks (1). Looked at fromthe aforesaid standpoint, the
guestion before the taxing authorities in the present cases
was whether on the facts and circunstances established in
the cases an inference of a partnership firmwthin

(1) (1923) 8 T. C. 450, 464.

929

the meani ng of the Indian Partnership Act, 1932 foll owed and
s. 13 was not attracted thereto, That, we take it, must be a
guestion of law. That was the question which was referred
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to the H gh Court and the High Court answered it on the
footing that the proper inference was that the assessee was
a partnership firm within the neaning of the I ndi an
Partnership Act, 1932. The assessee contends that the
proper inference is that the assessee was a co-ownership
concern and not a partnership firmand on that footing the
conmon nanager is entitled to be assessed under s. 13 of the
Act .

Let us first see what are the facts and circunmstances which
have been established in the case. First of all, we have
the name of the assessee as the Chanparan Cane Concern, a
nane which may apply to a partnership firmas well as to a
co-ownership concern. Secondly, the finding of the Deputy
Conmi ssi oner of Agricultural Incone-tax, a finding which is
part of the statement of the case, is that the two co-owners
appoi nted Kanodia as the common manager for facility of
management. Now, the appointment letter showed that the two
co-owners joined together in appointing Kanodia as conmmon
manager for supervision of cultivation and for nanagenent of
the agricultural properties-in the district of Chanparan.
"Partnership” ~w thin the neaning of ‘the Indian Partnership
Act of 1932 is a relati on between persons who have agreed to
share the profits of a business carried on by all or any of

themacting for all.” The appointnment of Kanodia by the two
co-owners acting together is consistent with either view and
does not clinch the issue in favour of ‘a partnershinp. The

H gh Court appears to have taken the appoi ntnent of Kanodia
by the two co-owners as a circunstance establishing a part-
ner shi p. The High Court has further pointed out that the

two co-owners lived.in Utar Pradesh and belonged to two
different famlies. W do not see
930

how that circunstance gives any indicationin law of a
partnership. As to division of the profits and |osses, the
finding of the Deputy Comm ssioner of Agricultural I|ncome-
tax was that the two proprietors had no definite shares in
the agricultural |ands, by which he nmust have neant 'that the
| ands of the six farns had not been partitioned anpbngst the
two co-owners by netes and bounds.  The cultivation was nade
jointly on behalf of the two co-owners by the comobn manager
and the profits arising therefromwere distributed to them
in proportion of their respective shares of Rs. 0-4-0  and
Rs. 0-12-0. This circunstance has agai n been taken by the
Hi gh Court as a circunstance fromwhich an inference  of
partnership necessarily follows. Again, we do  not agree
with the Hi gh Court. Two co-owners may appoint a conmon
manager for facility of cultivation and managenent w thout
entering into a partnership and the fact that the profits or
even the losses are distributed in accordance wth' the
shares of the two owners does not necessarily establish a
partnership within the neaning of the Partnership Act, 1932.
In Lindley on Partnership (Twelfth Edition page 57) the main
di fferences between co-ownership and co-partnership  have
been conpared. One of the principal differences is that co-
ownership is not necessarily the result of agreenent,
whereas partnership is. 1In the cases before us there is
nothing in the record to show that there was any agreenent
between the two proprietors to forma partnership firm The
second difference is that co-ownership does not necessarily
i nvolve community of profit or of 1oss, but partnership
does. In the cases before us there is a finding that there
is conmunity of profit. A third difference is that one co-
owner can w thout the consent of the other, transfer his
interest etc, to a stranger. A partner cannot do this.
About this point there is no evidence nor any finding that
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the two proprietors Padanpat Singhania and Bishundaya
Jhunj hunwal a could not transfer their interests in the

931

concern w thout the consent of each other. The greatest
difficulty which faces the respondent in the present cases
is that it cannot point to any fact or circunstance from
which it can be inferred that one proprietor was the agent,
real or inplied, of the other. In a partnership each
partner acts for all. In a co-ownership one co-owner is not
as such the agent, real or inplied, of the other. There is
a conpl ete absence of any fact or circumnmstance establishing
a relation of agency between the two proprietors in the
present case; nor have the taxing authorities cone to any
finding that there was such a relation
The High Court nade a reference to the returns filed on
behal f of the assessee for the three years in question as
also the frame of the question which the assessee itself
wi shed to be referred to the Hgh Court. As to the frame of
the question we have stated earlier that the Board of
Revenue ‘really made a mistake and it nay even be that on
behal f of the assessee the question was not properly framed.
The assessee’s contention all along was that it was a co-
owner ship concern and not a partnership, but in framng the
guestion the word partners was used. W do not think that a
mstake in the fram ng of the question, which was |ater
corrected by the High Court, will change the real position
in law. As to the returns which were filed they were not
printed in the paper book. Learned counsel for t he
respondent gave us copies of the returns. These returns
showed that in all the three years the assessee indicated
its status as a co-ownership concern and the nane of the
assessee was shown as the manager, Chanparan Cane Concern or
conmon nmanager, Chanparan Cane Concern. ~The body of the
return contained four alternatives as to whether the Treturn
was being submtted by an individual, a firm a joint famly
or an association of individuals. The intention of  putting
four ,alternatives in the printed formof the returnis to
932

cut out the alternatives which do not apply. |In the cases
before us the alternative relating to individual, famly and
associ ation of individuals were cut out and the alternative
"firn remained. The H gh Court seens to have thought that
the retention of the word firmi in the return anounted to an
adnmi ssion that the assessee was a partnership firm W do
not agree. In the printed formof the return there was no
alternative as to a co-ownership concern and ina popul ar
sense, a co-ownership concern may describe itself as a firm
That does not necessarily nmean that it is a partnership firm
within the neaning of s. 4 of the Indian Partnership Act as
indicated in s. 2 (k) of the Act. In our view no, fact$ and
ci rcunst ances have been found in these cases fromwhich the
taxing authorities properly instructed in law could have
cone to the conclusion that the assessee was a partnership

firm within the neaning of s. 2 (k) of the Act. On the
contrary the facts and, circunstances found by the taxing
authorities were all consistent with the claim of the

assessee that it was a co-ownership concern the comon
manager whereof was liable to assessnent under s. 13 of the
Act .

A nunber of decisions were cited. at the Bar as to the
di stinction between co-ownership and partnership. W have
already referred to the nain differences between the two.
The | egal position as to this distinction seems to us to be
so clear and well settled that we consider it unnecessary to
refer to the case | aw on the subject. W do not think that
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any wuseful purpose wll be served by referring to the
decisions cited at the Bar

For the reasons given above we have cone to the concl usion
that the answer which the High Court gave to the question
was not correct. W accordingly allow the anneals and set
aside the judgnent and orders of the H gh Court dated
Sept enber 29, 1959,

933
and answer the question in favour of the assessee. The
assessee will be entitled to the costs throughout.

Appeal s al | owed.




